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pressing his  obligations  to  that  gentleman  for  his  assis- 
tance in  preparing  the  reports  of  the  cases  which  were 
argued  during  that  month. 
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THE  DECISIONS 


or  THE 


SUPREME  COURT  OF  THE  UNITED  STATES, 


AT 


DECEMBER  TERM,   1850. 


Simon   Gratz's    Executors    and    others,    Appellants, 
V.  Samuel  M.  Cohen  and  Eleazer  L.  Cohen. 


Where  a  deed  was  executed  by  an  aged  woman,  the  sole  surviving  executrix 
of  her  father,  with  power  under  the  will  to  sell,  with  a  view  to  put  an  end 
to  a  long  family  litigation  in  which  some  judgments  had  been  obtained,  and 
other  suits  were  then  existing,  and  who  owned  the  whole  or  nearly  the  whole 
of  the  residuary  interest  of  the  estate;  and  the  settlement  was  made  with 
deliberation,  and  under  advice  of  business  friends,  and  the  consideration 
of  the  deed  was  a  sum  of  money  in  hand,  with  a  stipulation  on  the  part 
of  the  grantee,  that  he  would  pay  over  any  surplus  which  the  lands  might 
yield  after  paying  all  reasonable  expenses  and  legal  claims,  —  this  deed 
cannot  be  set  aside  on  the  ground  of  f  raud.^ 


^  Agreements  made  in  good  faith 
for  the  avoidance  of  litigation  and 
expense  should  find  favor  in  the 
courts;  and  a  mutual  concession  and 
remission  of  claims  will  be  deemed,  in 
ordinary  cases,  to  have  been  made 
upon  consideration.  Doyle  v.  Don- 
nelly,  56  Me.,  26.  Thus  in  Oruder  v. 
Bfwden,  5  Bush  (Ky. ),  277,  it  was  held 
that  a  compromise  agreement  t^etween 
an  administrator  and  a  widow  who, 
by  an  ante-nuptial  settlement,  was 
entitled  to  specific  property  from  the 
estate,  that  the  administrator  should 
sell  assets  and  pay  her  a  stipulated 
sum  in  lieu  of  such  property,  should, 
if  apparently  fair,  be  sanctioned  and 
enforced  by  the  courts.  And  in 
Downer  v.  Church,  44  N.Y.,  647,  it 
was  decided  that  the  withdrawal  of 
legal  pix)ceedings  undertaken  for  the 
purpose  of  asserting  claim  to  prop- 
erty, and  procuring  releases  from  the 
claimants,  constituted  a  sufficient  con- 
sideration to  support  an  agreement 
for  a  division  of  such  property.  But 
a  promise  by  one  of  several  distribu- 
tees of  an  intestate's  estate,  to  pay 
money  to  other  distributees,  as  an  in- 
ducement to  them  to  acquiesce  in  a 
settlement  of  the  estate,  and  not  to 
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prosecute  proceedings  to  compel  him 
to  account  for  property  of  the  estate 
alleged  to  have  been  appropriated  by 
him,  is  void;  being  within  the  rule 
which  prohibits  any  one,  acting  with 
others  in  a  matter  of  common  inter- 
est, from  securing  to  himself  any  ad- 
vantage over  his  associates,  by  any 
secret  agreement  or  undeitaking. 
Adams  Y,  Ouf/iotW€,45N.Y.,318.  See 
also  Coy  v.  Slucker^  31  Ind.,  161; 
O'Beime  v.  Lloyd,  43  N.  Y.,  248; 
Stewart  v.  Haaf(,  23  La.  Ann.,  783; 
Paxton  v.  Wood,  77  N.  C,  11. 

It  is  not  necessary,  in  order  to  up- 
hold a  promise  based  upon  the  sur- 
render or  compromise  of  a  claim,  to 
show  that  the  claim  was  valid  or  en- 
forceable at  law.  The  settlement  of 
a  doubtful  claim  is  a  good  considera- 
tion White  V.  Hoyt,  73  N.  Y.,  505, 
614. 

A  family  settlement  for  the  dis- 
posal of  real  estate,  made  to  avoid 
litigation,  will  not  be  set  aside  merely 
because  of  the  disproportion  between 
the  value  of  the  lands  one  of  the  par- 
ties receives  thereunder,  and  those  he 
was  legally  entitled  to  recover.  Cank* 
eron  v,  Thurmond,  56  Tex.,  21^ 


SUPREME  COURT. 


Gratz'8  Executors  et  al.  v.  Cohen  et  al. 


The  bill  below  must  be  dismissed,  unless  it  be  so  amended  as  to  include  all  the 
parties  interested,  and  be  confined  to  a  claim  for  the  surplus  of  the  proceeds 
of  the  lands,  after  paying  reasonable  expenses  and  legal  claims.^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  sitting  as  a 
court  of  equity. 

It  was  a  bill  filed  in  1889,  by  Samuel  and  Eleazer  L.  Cohen, 
citizens  of  the  State  of  New  Jersey,  against  Simon  Gratz, 
Leah  Phillips,  and  twelve  other  persons.  It  was  a  bill  for  a 
discovery  against  Leah  Phillips,  surviving  executrix  of  Joseph 
Simon  deceased,  and  Simon  Gratz,  and  prajnng  also  that  a 
certain  agreement  and  deeds  executed  by  and  between  said 
Leah  and  Simon  might  be  annulled,  and  delared  fraudulent 
and  void,  and  that  Simon  Gratz  be  decreed  to  account,  &c. 

The  bill  involved  the  consideration  of  matters  and  accounts, 
commencing  in  1769,  and  continuing  down  to  the  time  when 
it  was  filed.  It  was  a  family  dispute  which  had  been  carried 
on  in  the  courts  of  Pennsylvania  for  a  number  of  years,  and 
reported  as  follows  :  —  Gratz  v.  Phillips^  1  Binn.  (Pa.),  558 
#oT  (1809)  ;  aratz  v.  Simon,  3  Binn.  (Pa.),  474  (1811)  ; 
^J  aratz  V.  Simon,  5  *Binn.  (Pa.),  564  (1813)  ;  0-ratz  v. 
Phillips,  14  Serg.  &  R.  (Pa.),  144  (1827)  ;  Gratz  v.  Phillips, 
et  al,  1  Pa.,  333  (1831)  ;  Gratz  v.  Phillips,  2  Pa.,  410  (1831)  ; 
Simon's  Executors  v.  Gratz,  2  Pa.,  412  (1831) ;  Cohen^s 
Appeal,  2  Watts  (Pa.),  175  (1834). 

This  narrative  need  not  go  further  back  than  1804,  when 
Joseph  Simon,  a  merchant  or  trader,  and  resident  of  Lancas- 
ter, died.  Besides  other  children,  whose  interests  were  not 
involved  in  this  controversy,  he  had  three  daughters,  Miriam, 
Beliah,  and  Leah.  They  were  all  married.  Miriam  was  mar- 
ried to  Michael  Gratz,  Beliah  to  Solomon  M.  Cohen,  and  Leah 
to  Levi  Phillips.     Simon  Gratz,  whose  executors  were  the  ap- 

?ellants,was  one  of  the  children  of  Miriam  and  Michael  Gratz. 
'he  complainants  below,  and  appellees  here,  were  the  children 
of  Beliah  Cohen.  At  the  time  of  Mr.  Simon's  death,  there 
were  unsettled  partnership  transactions  between  him  and  his 
son-in-law  Michael  Gratz,  and  a  large  body  of  lands  was  held 
by  them  in  common.  Suits  were  then  pending  between  them 
relative  to  these  transactions. 

By  the  will  of  Joseph  Simon,  26th  October,  1799,  he  dis- 
posed of  the  bulk  of  his  estate  as  follows. 

2  One  receiving  payment  expressly  tain  the  whole  consideration.     The 

as  a  compromise  of  an  account,  and  parties  must,  so  far  as  possible,  be 

not  because  conceded  to  be  due,  can-  put  in  statue  quo.    Md^ichael  v.  JTU- 

not  set  aside  a  release  given  by  him,  mety  76  N.  Y.,  36. 
on  the  ground  of  fraud,  and  yetre- 
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Art.  14.  He  ordered  and  directed  that  the  whole  residue  of 
his  estate  (to  be  invested  in  certain  stocks)  should  be  divided 
into  three  equal  shares,  and  one  part  of  the  proceeds  thereof, 
that  is  the  interest,  should  be  paid  to  his  daughter  Miriam 
during  her  life ;  one  third  part  of  the  proceeds  or  interest 
thereof  to  his  son-in-law  Levi  Phillips  and  Leah  his  wife,  dur- 
ing their  joint  lives  and  the  life  of  tne  survivor  of  them ;  and 
the  remaining  third  part  to  bis  daughter  Beliah  during  her 
life. 

On  the  death  of  either  daughter,  her  share  of  the  principal 
to  vest  in  her  issue,  to  take  as  purchasers  and  tenants  in  com- 
mon. On  the  death  of  either  Miriam  or  Leah  without  issue, 
the  share  to  be  divided  among  the  children  of  Beliah  Cohen 

By  Art.  16.,  Mr.  Simon  made  the  devise  to  Mrs  Gratz 
(Miriam)  dependent  on  a  release  of  certain  lawsuits  then 
pending,  and  in  the  event  of  no  such  release  be  gave  her  share 
to  Mrs.  Cohen  and  Mrs.  Phillips. 

Of  this  will,  he  made  his  son-in-law  Levi  Phillips,  and  his 
daughters  Mrs.  Phillips  and  Mrs.  Cohen,  executors,  with  full 
power  to  sell  real  as  well  as  personal  estate 

By  a  codicil  in  December,  1802,  he  expressly  revoked  the 
devise  to  Mrs.  Gratz,  and  directed  the  devise  to  Mrs.  Phillips 
to  be  absolutely  one  half  of  the  principal  of  the  residue ,  the 
legacy  to  Mrs.  Cohen  to  be  as  before, — the  interest  on  her 
share. 

By  a  second  codicil,  9th  February,  1803,  he  provided  as 
follows : — 

"  Whereas,  my  son-in-law  Levi  Phillips  has  continually 
*informed  me  that,  when  I  had  made  the  last  codicil  r«Q 
in  my  last  will  and  testament,  I  ought  also  at  the  same  ^ 
time  to  have  made  the  alteration  by  giving  my  daughter  Be- 
liah her  share  in  the  principal,  instead  of  the  interest  of  the 
principal  of  my  residue,  which  would  make  her  more  comfort- 
able ;  therefore  I  do,  by  this  instrument  of  writing,  authorize 
and  give  full  power  to  my  son-in-law,  Levi  Phillips,  as  being 
one  of  my  executors  and  guardians  of  my  last  will  and  testa- 
ment, to  do  as  he  thinks  requisite, — ^that  is  to  say,  by  giving 
my  said  daughter  Beliah  her  share  of  my  residue  in  the  prin- 
cipal as  the  money  comes  to  hand. 

*'  In  witness  whereof,  I,  Joseph  Simon,  have  this  day  set 
my  hand  and  seal.  ^^  Joseph  Simon. 

^  Lancaster^  February  9,  1808.' 


» 


Levi  Phillips,  Leah  Phillips,  and  Beliah  Cohen  all  acted  as 
executors. 
In  ISOTy  Michael  Gratz  brought  a  suit  against  the  execu- 
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tors,  and  from  that  time  the  parties  were  continually  in  some 
court. 

After  the  death  of  Simon,  his  executors  proceeded  to  sell 
and  dispose  of  his  lands,  from  time  to  time,  under  the  powers 
vested  in  them.  In  a  large  number  of  these  tracts  of  land, 
Michael  Gratz  was  interested,  by  virtue  of  a  declaration  of 
trust  given  by  Simon  in  his  lifetime,  and  of  claims  of  David 
Franks  (a  former  partner  of  Simon),  which  had  been  trans- 
ferred to  Michael  Gratz;  Simon  Gratz  was  the  agent  of 
Michael  Gratz  in  his  lifetime,  and  his  chief  acting  adminis- 
trator after  his  death 

In  September,  1811,  Michael  Gratz  died,  and  although  let- 
ters of  administration  were  granted  to  Simon  in  conjunction 
with  other  pei^sons,  yet  he  was  the  chief  acting  administrator, 
and  appeared  to  transact  all  the  business. 

It  is  not  necessary  to  trace  the  progress  of  the  various  suits 
mentioned  in  the  commencement  of  this  narrative.  In  1882, 
Levi  Phillips  died,  and  on  the  29th  of  January,  1838,  Beliah 
Cohen  died,  leaving  Leah  Phillips  the  sole  surviving  execu- 
trix of  her  father,  Joseph  Simon. 

On  the  15th  of  February,  1833,  the  agreement  was  entered 
into  between  Leah  Phillips  and  Simon  Gratz,  which  it  was 
the  object  of  this  bill  to  set  aside  as  fraudulent. 

The  circumstances  attending  the  making  of  this  agree- 
ment are  thus  stated  in  the  bill : — 

"  Your  orators  further  show  unto  your  honors,  that  Solo* 
mon  M.  Cohen,  their  father,  died  in  the  month  of  February, 
1796,  and  that  Beliah  Cohen,  their  mother,  died  on  the  29th 
♦41       ^*y  ^^  *  January,  1833,  and  that  they,  and  theii-  broth- 

J  ers  and  sisters  heretofore  named,  are  the  persons  men- 
tioned as  the  children  of  his  daughter  Beliah  in  the  last  will 
and  testament  of  Joseph  Simon  ;  that  the  papers  of  the  estate 
of  the  said  Joseph  Simon  were  in  the  possession  of  Levi 
Phillips  at  the  time  of  his  death  ;  that  the  said  Levi  Phillips 
died  on  the  15th  day  of  January,  1832,  and  that  after  his 
death  the  papers  of  the  said  estate  were  in  the  possession  of 
the  said  Leah  Phillips,  one  of  the  executors  of  the  said  Joseph 
Simon;  that  during  the  year  1832,  secret  interviews  took 
place  between  Simon  Gratz  and  Leah  Phillips,  executrix,  citi- 
zens of  the  Commonwealth  of  Pennsylvania,  with  the  view  of 
depriving  your  orators,  and  the  other  children  of  the  said 
Beliah  Cohen,  of  their  just  rights  under  the  will  of  the  said 
Joseph  Simon,  which  said  interviews  were  concealed  from  the 
said  Beliah  Cohen  and  her  family ;  and  your  orators  believei 
and  expressly  charge,  that  John  Moss,  Isaac  Phillips,  Lyon 
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J.  Levy,  and  Isaac  B.  Phillips,  citizens  of  the  Commonwealth 
of  Pennsylvania,  were,  during  that  year  and  afterwards,  aid- 
ing and  assisting  the  said  Simon  Gratz  and  Leah  Phillips  in 
their  design  to  appropriate  the  estate  of  the  said  Joseph 
Simon  to  uie  said  Simon  Gratz  and  Leah  Phillips,  and  deprive 
your  orators,  and  their  brothers  and  sisters,  of  the  said  estate 
and  of  their  just  rights.  That  shortly  after  the  decease  of 
their  mother  a  frauaulent  agreement  was  made  and  entered 
into  between  Simon  Gratz  and  Leah  Phillips,  dated  February 
15th,  1833,  a  copy  whereof,  marked  H,  is  hereto  annexed,  and 
which  your  orators  pray  may  be  taken  as  part  of  their  bill ; 
the  object  of  which  said  agreement  was  fraudulently  to  termi- 
nate the  suits  then  pending  between  the  surviving  executrix 
of  the  said  Joseph  Simon  and  the  administrators  of  Michael 
Gratz,  by  agreeing,  consenting  to,  and  causing  judgments  to 
be  taken  against  the  estate  of  the  said  Joseph  Simon,  to  the 
manifest  injury  of  our  orators,  and  their  brothers  and  sisters 
hereinbefore  named,  interested  as  aforesaid  in  the  said  estate ; 
and  the  further  object,  purpose,  and  intention  of  the  said 
agreement  was  fraudulently  to  convey,  or  cause  to  be  con- 
veyed, to  the  said  Simon  Gratz  all  the  real  estate  of  the  said 
Joseph  Simon,  which  said  real  estate  is  more  particularly  set 
forth  in  a  schedule  hereto  annexed,  marked  L,  for  a  consid- 
eration entirely  inadequate,  and  known  so  to  be  by  the  said 
Simon  Gratz  and  Leah  Phillips,  and  to  transfer,  without  an 
adequate  consideration,  to  the  said  Simon  Gratz,  the  debts 
due  to  the  estate  of  the  said  Joseph  Simon;  and  that  the 
said  Leah  Phillips  and  Simon  Gratz,  then  well  knowing  the 
unjust  and  fraudulent  character  of  said  agi*eement  and  the 
inadequacy  of  the  consideration,  did  combine  and  *con-  j-#r 
federate  with  others,  their  confederates,  to  defraud  *- 
your  orators,  and  their  brothers  and  sisters,  of  their  just  in- 
terest in  the  estate  of  the  said  Joseph  Simon.  And  your 
orators  further  show  to  your  honors,  that  the  said  agreement 
was  concealed  from  your  orators  and  the  other  children  of 
the  said  Beliah  Cohen,  and  was  first  discovered  by  them  on 
the  13th  day  of  June,  1833,  it  having  been  produced  on 
that  day  by  Lyon  J.  Levy,  one  of  the  confederates,  in  an 
examination  of  the  said  Lyon  J.  Levy,  as  a  witness  before 
Michael  W.  Ash,  Esquire,  an  alderman  of  the  city  of  Phila- 
delphia, the  said  Lyon  J.  Levy  having  been  subpoenaed  for 
the  purpose  of  having  his  deposition  taking  in  a  case  then 
pending  in  the  Orphan's  Court  of  Lancaster  County;  that 
the  first  knowledge  your  orators,  and,  as  they  verily  oelieve, 
any  of  the  children  of  the  said  Beliah  Cohen,  had  of  an  ar- 
mngement  having  been  made  between  Simon  Gratz  and  Leah 
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Phillips,  was  obtained  by  one  of  their  brothers,  Joseph  S. 
Cohen,  who,  on  the  23d  day  of  March,  1833,  was  informed 
by  Benjamin  Cbampnevs,  Esquire,  who  had  been  and  was 
counsel  for  the  estate  of  Joseph  Simon,  that  he,  the  said  Ben- 
jamin Champneys,  had  received  from  Leah  Phillips  a  power 
or  warrant  of  attorney  to  enter  judgment  for  the  plaintiffs  in 
a  suit  then  pending,  and  on  the  argument  list  of  the  court  of 
Common  Pleas  of  Lancaster  County,  between  Gratz's  Admin- 
istrators, plaintiff,  and  Simon's  Executors,  defendants,  the 
copy  of  the  record  whereof  is  hereunto  annexed.  That  the 
said  Benjamin  Champneys  refused  to  show  the  said  power  or 
warrant  to  the  said  Joseph  S.  Cohen  ;  that  on  the  morning  of 
the  25th  of  March,  1833,  the  day  fixed  for  hearing  arguments 
in  the  said  Court  of  Common  Pleas  of  Lancaster  County,  the 
said  Joseph  S.  Cohen  attended  with  his  counsel,  James  Hop- 
kins, Esquire,  and  Reah  Frazer,  Esquire,  at  the  opening  of 
the  court,  and  filed  the  affidavit,  a  copy  whereof,  marked  I, 
is  hereto  annexed ;  and  on  motion  of  Mr.  Hopkins,  the  said 
court,  after  considerable  resistance  on  the  part  of  John  R. 
Montgomery  and  William  Morris,  Esquires,  counsel  of  Simon 
Gratz,  granted  a  rule  to  show  cause  why  Sarah  M.  Cohen 
and  others,  children  of  the  said  Beliah  Cohen,  and  interested 
in  the  estate  of  the  said  Joseph  Simon,  should  not  be  permit- 
ted to  come  in  and  take  defence  in  the  said  action,  as  appears 
by  the  said  rule,  a  copy  whereof  is  hereto  annexed,  marked 
J,  which  said  rule  was  duly  served  on  the  said  Leah  Phillips, 
surviving  executrix. 

"  Your  orators  further  show  to  your  honors,  that  in  pursu- 
ance of  the  said  fraudulent  and  secret  agreement,  dated  the 
15th  dav  of  February,  1833,  entered  into  between  the  said 
Leah  Phillips  and  Simon  Gratz  at  the  instance  of  the  said 
»g-|       John  Moss,  Lyon  *J.  Levy,  and  others,  their  confed- 

•*  erates,  who,  when  discovered,  your  orators  pray  may 
be  made  parties  to  this  their  bill,  with  apt  and  sufficient  words 
to  charge  them ;  the  said  Leah  Phillips,  surviving  executrix 
as  aforesaid,  afterwards  delivered  to  the  said  Lyon  J.  Levy 
the  books  and  papers  belonging  to  the  estate  of  the  said 
Joseph  Simon,"  &c. 

The  answer  of  Leah  Phillips  to  this  part  of  the  bill  was  as 
follows : — 

*^  And  this  defendant  further  answering  saith,  that  in  the 

year  1882,  she  being  of  a  very  advanced  age,  being  then  in 

her  sixty-ninth  year,  of  infirm  health,  almost  totally  blind, 

and  in  very  necessitous  circumstances,  was  determinea  by  the 
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advice  of  her  friends,  Isaac  B.  Phillips,  John  Moss,  and  Lyon 
J.  Levy,  to  make  a  settlement  of  long  pending  controversies 
between  the  estate  of  Joseph  Simon,  of  which  she  was  the 
surviving  representative,  and  of  Michael  Gratz,  which  she 
believed  to  be  represented  by  the  said  Simon  Gratz,  and  also 
to  make  sale  of  such  lands  vested  in  her  'own  under  the  will 
of  said  Joseph  Simon  as  the  said  Simon  Gratz  might  be  will- 
ing to  purchase.  The  defendant  says,'  that  her  object  in  pro- 
posing the  arrangement  was  to  terminate  controversies  which 
she  was  unwilling  and  unable  to  carry  on,  and  to  obtain  such 
a  sum  of  money  as  would  relieve  her  from  embarrassment, 
which  gave  her  great  uneasiness;  the  said  defendant  then 
and  still  believes,  that  in  making  this  arrangement  she  preju- 
diced the  rights  of  no  one,  but  did  what  the  law  gave  her  per- 
fect authority  to  do  ;  and  this  defendant  answering  says,  that 
in  the  month  of  October,  1832,  she  addressed  several  notes  to 
said  Simon  Gratz,  desiring  to  confer  with  him  on  the  proposed 
arrangement  and  purchase,  and  that  she  had  several  inter- 
views with  him  at  her  own  house,  and  at  his  counting4iouse, 
and  that  she  entered  into  an  agreement  with  him,  the  said 
Simon  Gratz,  in  order  to  terminate  the  pending  suits  above 
referred  to,  and  made  a  conveyance  of  certain  lands  to  the 
said  Simon  Gratz,  receiving  therefor  the  sum  of  fifteen  hun- 
dred dollars,  which  was  duly  paid  on  and  after  the  execution 
of  the  said  conveyance  and  agreement. 

^*'  And  this  defendant  further  answering  saith,  that,  with  a 
view  to  carry  such  conveyance  into  full  effect,  she  deposited 
with  Lyon  J.  Levy  a  trunk  of  papers,  being  the  same  which 
Joseph  S  Cohen  had  as  aforesaid  fully  examined,  and  from 
which  he  had  selected  certain  papers  in  order  that  the  said 
Simon  Gratz  should  examine  the  same,  and  take  therefrom 
such  papers  as  muniments  of  title  as  might  be  necessary  to 
carry  into  full  effect  the  said  conveyance ;  that  after  the  said 
*trunk  had  remained  some  time  in  the  said  Levy's  pos-  r-^.^ 
session,  it  was  returned,  and  is  now  in  the  defendant's  '• 
possession. 

*^And  this  defendant  further  answering  saith,  that  she 
admits  it  to  be  true  that  Levi  Phillips,  one  of  the  executors 
of  Joseph  Simon,  did  die  on  or  about  the  15th  of  January, 
1832,  and  that  Beliah  Cohen,  an  executrix  of  Joseph  Simon, 
did  depart  this  life  on  or  about  the  29th  day  of  January,  1833. 

^^And  the  defendant  further  answering  saith,  that  there 
were  no  other  negotiations  between  this  defendant  and  Simon 
Gratz,  during  the  life  of  Beliah  Cohen  or  afterwards,  than 
those  already  stated ;  that  they  had  for  their  object  the  final 
termination  of  controversies  between  the  estate  of  Michael 
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Gratz  and  that  of  Joseph  Simon,  which  this  defendant  was 
neither  able  nor  willing  to  continue,  and  the  conveyance  of 
certain  lands  for  an  adequate  consideration  to  be  paid  by 
the  said  Simon  Gratz  to  this  defendant  as  above  stated. 

^  That  the  negotiations  between  this  defendant  and  the 
said  Simon  Gratz  were  verbal,  and  took  place  partially  at  hifl 
counting-house  and  partially  at  her  house ;  that  this  defend- 
ant is  unable,  at  tlus  time,  more  precisely  to  state  what  con- 
versation passed  between  her  and  the  said  Simon  Gratz,  nor 
has  she  copies  of  any  papers  which  were  executed ;  that  there 
were  executed  an  agreement  for  the  termination  of  certain 
pending  suits,  and  two  deeds  of  certain  lands  in  Columbia 
and  Lancaster  Counties ;  that  no  persons  took  part  m  such 
negotiations  but  herself  and  Simon  Gratz,  and  that  these 
negotiations  were  not  concealed  from  Beliah  Cohen  or  her 
children. 

^^  And  the  defendant  further  answering  saith,  that  Simon 
Gratz  did  call  on  this  defendant  at  her  house,  in  Arch  Street, 
on  two  occasions,  once  at  the  time  of  the  execution  of  the 
deeds,  and  once  previously,  though  the  precise  period  of  the 
first  call  this  defendant  is  unable  to  state ;  that  this  first  call 
was  net  made  in  consequence  of  any  previous  notice ;  that 
Elkalah  M.  Cohen  was  at  this  defendant's  house  when  Simon 
Gratz  called ;  that  Simon  Gratz  did  not  then  disclose  the 
object  of  his  call ;  that  he  did  not  state  he  was  not  aware  that 
thu  defendant  resided  there ;  that  he  had  not  before  called 
there,  and  this  defendant  is  not  aware  from  whom  he  received 
information  where  she  resided. 

*'  And  this  defendant  further  answering  saith,  that  there 
were  other  interviews  between  the  defendant  and  Simon 
Gratz,  but  whether  there  were  more  than  two,  and  whether 
they  occurred  before  or  after  the  death  of  Mrs.  Beliah  Cohen, 
this  defendant  is  unable  to  state ;  this  defendant  had  several 
interviews  with  Simon  Gratz  at  his  counting-house,  and  the 
object  of  this  defendant  in  going  to  Mr.  Gratz's  counting- 
41(^-1       house  was  to  relieve  *him  of  as  much  trouble  as  possi- 

-l  ble,  in  a  matter  in  which  this  defendant  then  believed, 
and  still  believes,  he  was  doing  her  a  kindness. 

*^  And  this  defendant  further  answering  saith,  that  she  has 
no  recollection  of  ever  stating  to  Elkalah  M.  Cohen,  when 
Simon  Gratz  called  on  her,  that  she,  the  defendant,  had  no 
idea  of  seeing  Simon  Gratz,  and  was  as  much  surprised  at  his 
calling  on  her  as  Miss  Cohen  could  possibly  be ;  nor  has  she 
any  recollection  of  any  private  interview  between  herself  and 
John  Moss,  at  any  time  when  Elkalah  M.  Cohen  was  at  this 
defendant's ;  nor  is  she  able  to  say  how  soon  after  the  death 
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of  Beliah  Cohen  this  defendant  had  an  interview  with  Simon 
Gratz ;  nor  more  particularly  to  state  what  passed  at  that  or 
any  other  interview  than  she  has  already  stated. 

"And  this  defendant  further  answering  saith,  that  five 
hundred  and  fifty  dollars,  part  of  the  consideration  of  the  said 
agreement  and  conveyance,  were  paid  to  this  defendant  by  L. 
J.  Levy  and  the  rest  by  Simon  Gratz  ;  and  that  the  total 
amount  of  said  consideration  was  agreed  upon  by  and  between 
this  defendant  and  Simon  Gratz ;  and  that  there  was  no  other 
consideration  of  the  same  than  the  said  sum  of  fifteen  hundred 
dollars,"  &c. 

The  agreement  itself  thus  entered  into  was  as  follows: — 

"Acts  to  be  performed  by  Mrs.  Leah  Phillips,  surviving 
executrix  of  Joseph  Simon,  deceased : — 

"1.  To  execute  deed  for  Michael  Gratz's  interest  in  unsold 
lands. 

"2.  To  direct  her  attorney  in  suit,  (in  the  Court  of  Com- 
mon Pleas  of  Lancaster  County,  of  January  term,  1822,)  No. 
163, — Simon  Q-ratz^  Joseph  Grratz^  and  Jacob  Gratz^  Adminii- 
trators  of  Michael  Qratz^  deceased^  v.  Levi  Phillip%^  Leah 
Phillips^  and  Beliah  Cohen^  Uxecutors  of  Joseph  Simon,  de- 
ceased.— Amicable  action,  August  term,  1822,  award  of  ref- 
erees in  favor  of  plaintiffs  for  $2,967.34, — to  bring  up  the  case 
on  agreement,  then  permit  the  exceptions  to  be  overruled^ 
and  the  award  affirmed. 

^*3.  To  settle  the  sum  due  on  the  sale  of  house  and  lots  in 
Carlisle,  in  judgment  in  Supreme  Court,  which  shall  be  sub- 
mitted to  the  auditors  to  report  thereon. 

"4.  In  the  suit,  Levi  Phillips,  Leah  Phillips,  and  Beliah 
Cohen,  Executors  of  Joseph  Simon,  deceased,  v.  Simon  Gratz, 
Joseph  Gratz,  and  Jacob  Gratz,  Administrators  of  Michael 
Gratz,  deceased.  In  the  court  of  Lancaster  County,  Septem- 
ber term,  1828.  No.  2.  Mrs.  Phillips  and  her  attorney  to 
direct  discontinuance  of  the  action. 

*"5.  To  transfer  all  her  interest  in  the  estate  of  p#Q 
Joseph  Simon  to  Simon  Gratz  for  the  sum  of  $  *- 

(this  blank  amount  to  be  fixed),  if  the  product  of  tliis  shall 
jjroduce  a  sum  exceeding  the  amount  of  the  above  judg- 
ments, and  the  sum  to  be  paid  as  a  consideration,  then  the 
excess  to  be  paid  over  to  Mrs.  Leah  Phillips. 

"The  blank  to  be  filled  up  with  fifteen  hundred  dollars; 
five  hundred  dollars  in  hand,  five  hundred  dcdiars  in  one 
year,  and  five  hundred  dollars  in  two  years. 

"S.  Gkatz, 
"^  February  16, 1833.' 
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In  the  subsequent  part  of  1833,  when  the  heirs  of  Beliah 
Cohen  acquired  a  knowledge  of  this  transaction,  they  applied 
to  the  State  court  in  the  county  where  the  letters  testamen- 
tary of  J.  Simon's  estate  had  been  granted,  to  dismiss  Mrs. 
Phillips  from  her  trust  as  executrix.  But  the  court  refused 
to  do  so,  and  she  continued  to  be  executrix  as  long  as  she 
lived. 

In  January,  1839,  as  has  been  already  stated,  the  complain- 
ants filed  their  bill.  There  were  two  of  the  children  and 
heirs  of  Beliah  Cohen ;  the  other  children  were  citizens  of 
Pennsylvania,  and  were  made  defendants. 

After  the  filing  of  the  bill,  but  before  answer,  Simon  Gratz 
died,  and  after  putting  in  her  answer,  Leah  Phillips  died  also; 
and  their  respective  representatives  were  made  parties  by 
bills  of  revivor. 

The  bill  claimed  to  set  aside  the  agreement  and  the  deeds 
made  to  Simon  Gratz,  or,  if  the  court  would  not  grant  them 
that  remedy  because  the  lands  had  passed  into  the  hands  of 
bond  fide  purchasers  from  Gratz,  then  that  Gratz  should  be 
decreed  to  account  for  the  value  of  them.  The  agreement 
and  the  deeds  made  in  pursuance  of  it  were  alleged  to  be 
fraudulent  on  two  grounds : 

1st.  As  between  the  parties  themselves,  because  advantage 
was  taken  of  the  necessities,  weakness,  and  ignorance  of  an 
old  woman,  to  obtain  a  transfer  of  the  whole  estate  confided 
to  her  charge,  for  a  consideration  wholly  inadequate,  upon  an 
agreement  approved  by  her  friends,  to  sell  no  more  than  her 
own  interest. 

2d.  As  against  the  children  of  Beliah  Cohen,  because  the 

Purchaser  colluded  with  the  executrix  or  trustee  in  making  a 
raudulent  application  of  the  trust  property  to  her  own  use, 
and  to  pay  a  judgment  in  favor  of  the  purchaser,  to  the  pay- 
ment of  which  the  complainants  and  their  property  were  not 
bound  to  contribute. 

The    defendants    all    having    answered,    and    a    general 

•IQ-i     *replication   having  been  filed,  much   evidence  was 

J     taken  upon  points  which  it  is  not  necessary  to  specify. 

Amongst  other  proceedings  was  an  issue  at  law  to  determine 

the  value  of  the  lands. 

In  October,  1847,  the  cause  came  on  for  argument  before 
the  Circuit  Court,  which  decreed  in  favor  of  the  complain- 
ants, and  that  the  executors  of  Simon  Gratz  should  pay  to 
the  children  of  Beliah  Cohen  the  one  half  ot  what  Gratz  had 
sold  the  lands  for,  and  convey  the  moiety  of  the  unsold  part. 
Reference  was  made  to  a  master  to  state  an  account,  &c. 
Exceptions  were  taken  to  the  report  of  the  master,  some  of 
10 
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which  were  sustained  and  others  overruled.  The  final  decree 
of  the  court  was  as  follows : — 

"  That  the  said  Louisa  Gratz,  Edward  Gratz,  David  Gratz, 
and  Isaac  Prince,  executors  of  the  last  will  and  testament  of 
Simon  Gratz,  deceased,  do  account  and  pay  to  Samuel  M. 
Cohen,  Eleazer  L.  Cohen,  Sarah  M.  Cohen,  Rachel  M.  Cohen, 
Elkalah  M.  Cohen,  Abraham  M.  Cohen,  Joseph  S.  Cohen, 
and  Joseph  S.  Cohen,  administrator  of  Rebecca  M.  Cohen, 
deceased,  children  of  Beliah  Cohen,  deceased,  the  sum  of 
$9,415.29,  with  interest  thereon  from  October  14,  1847, 
and  costs;  and  that  the  said  executors  shall  convey,  by 
proper  and  sufficient  assurances  in  law,  the  one  moiety 
of  the  interest  of  Joseph  Simon  in  all  that  certain  tract  of 
land  designated  in  the  deed  of  the  3d  of  April,  1838,  from 
Leah  Phillips  to  Simon  Gratz  by  the  warranty  name  of 
Samuel  Laird. 

"  Master's  costs,  $100,  to  follow  the  decree.  Order  for  pay- 
ment accordingly,  29th  January,  1848." 

The  defendants  appealed  to  this  court. 

The  cause  was  argued  by  Mr.  Reed^  and  Mr.  ClarJcson^  for 
the  appellants,  and  Mr.  Dallas^  and  Mr.  Buddy  for  the  appel- 
lees. 

The  counsel  for  the  appellants  made  the  following  points: — 

I.  There  is  no  such  evidence  of  fraud  on  the  part  either  of 
the  executrix,  Mrs.  Phillips,  in  making  the  sale  of  the  lands, 
or  of  Mr.  Gratz  in  purchasing,  as  will  authorize  the  rescission 
of  the  contract. 

IL  The  appellees,  children  of  Mrs.  Cohen,  are  in  no  way 
injured  by  the  agreement  between  Mr.  Gratz  and  Mrs. 
Phillips,  their  interest  either  as  heirs  of  their  mother,  or 
under  the  will  of  Mr.  Simon,  being  more  than  absorbed  by 
the  judgment  of  *7,916,  and  the  debt  of  Mrs.  Cohen  (*6,600) 
as  executrix  to  her  father's  estate. 

IIL  That  Beliah  Cohen,  under  the  last  codicil  to  Joseph 
Simon's  will,  took  an  absolute  estate,  and  not  an  estate  for 
life,  and  Levi  Phillips  was  a  trustee  for  her.  Such  is  the 
plain  *meaning  of  the  words  of  the  codicil.  "  A  power  p#^- 
which,  by  the  will,  the  party  is  required  to  execute  as  ^ 
a  duty,  makes  him  a  trustee  for  the  exercise  of  it,  and  allows 
no  discretion  whether  he  will  exercise  it  or  not.  The  court 
adopts  the  principle  as  to  trusts,  and  will  not  permit  his 
negligence,  accident,  or  other  circumstances  to  disappoint  the 
interest  of  those  for  whose  benefit  he  is  to  execute  it." 
Bratan  v.  Stggs,  8  Ves.,  574 ;  1  Story,  Eq.,  §  98 ;  2  Id.,  §  1068 ; 
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Limdenberger  t.  JTrfi-t  4  Wi^b«  C.  C^  27?;  ^Mte't 
Appeal,  2  Pa.  Sc.«  12l^.  li  Brlioh  C-hea  Lid  an  absolate 
estate,  then  debts  and  jiiici:iei.:s  a^-^ii^i  her  bound  it,  and 
the  learned  ju*ige  erred  in  sayii^  t;..&i  was  a  misapplication 
of  trust  funds.  It  was  an  a^plicadcn  uf  funds  not  belonging 
to  Beliah  Cohen's  children. 

lY.  The  pnxeet^ls  of  the  lands  which  the  appellees  seek  to 
leooven  if  they  exeeedal  the  amount  of  the  judgment  referred 
to  in  the  acts  to  l»e  }*tfi  formed,  are  liable  to  a  cl:iim  on  the  part 
of  the  representatives  of  Mrs.  Phillif^  if  to  anv  body.  The 
appellees  do  not  claim  under  her. 

V.  This  is  a  stale  demand  for  the  interference  of  a  court 
of  equity  which  will  not  be  favored.  In  ISoS,  when  this 
alleged  fraud  was  discovered,  and  the  plaintiff  below  sought 
redress  in  the  State  courts,  Simon  Gratz,  the  only  individual 
acquainted  with  the  details  of  these  perplexed  transactions, 
was  in  full  life  and  vigor.  In  1839,  when  the  bUl  was  filed, 
he  was  on  his  death-^d,  and  died  in  July,  1839.    For  five 

J  ears  and  eleven  months  the  plaiutifiEs  slept  on  their  rights, 
n  a  month  the  statute  of  Pennsylvania  would  have  barred 
the  claim  by  express  limitation.  Where  an  application  is 
made  for  the  interposition  of  this  court,  and  there  has  been 
laches,  it  is  not  necessary  that  the  actual  limitation  fixed  by 
the  statute  should  apply.  This  is  well  settled.  Cholmondeley 
V.  Clinton^  2  Jac.  &  W.,  141:  "At  all  times  courts  of  equity 
have,  upon  general  principles  of  their  own,  even  where  there 
was  no  statutable  bar,  refused  relief  to  stale  demands  where 
the  party  has  slept  upon  his  rights  " ;  cited  with  approval, 
Miller  V.  M'lntyre^  6  Pet.,  66.  It  is  a  simple  question,  says 
Judge  McLean,  "Has  the  party  slept  on  his  rights?"  Coal- 
Ban  V.  Walton,  9  Pet.,  83. 

The  doctrine  that  lapse  of  time  may  be  used  as  a  defence 
in  equity,  is  far  more  favored  than  formerly.  When  the  party 
is  dead,  probably  his  clerks  and  agents  also  dead,  there  being 
no  one  who  can  give  any  explanation  of  a  paper,  or  show  how 
it  was  prepared,  and  under  what  circumstances,  this  doctrine 
is  especially  favored.  White  v.  Farntker.  1  Knapp  (P.  C), 
226. 

*121         *It  is  a  most  important  element  where  a  party  sought 
-*     to  be  affected  has  been  allowed  to  die,  and  executors 
are  made  parties  who  have  no  knowledge  of  the  original  tran- 
saction.    Ellison  V.  Moffatt,  1  Johns.  (N.  Y.)  Ch.,  47. 

This  doctrine  is  api)licable  to  cases  where  fraud  is  charged; 

Prescott  V.  Huhhell,  1  Hill  (S.  C.)  Ch.,  213 ;  and  this  where 

the  party  charged  is  considered,  as  in  this  case,  a  trustee  by 

operation  of  law,  though  it  miglit  not  be  as  between  a  direct 
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trustee  and  his  cestui  crue  trust,  Decouche  v.  Savetier^  8  Johns. 
(N.  Y.),  Ch.,  190.  Where  a  party  is  chargeable  with  laches 
to  the  extent  of  the  statute  of  limitations,  he  must  state  in 
his  bill  that  the  discovery  of  the  fraud  was  within  the  limita- 
tion.   1  Hill  (S.  C),  Ch.  214. 

In  Carr  v.  Chapman^  5  Leigh  (Va.),  185,  Lord  Camden's 
doctrine  in  Smith  v.  C7ay,  3  Bro.  Ch.,  640,  was  cited  with  ap- 
proval :  "  Nothing  can  call  this  court  into  action  but  con- 
science, good  faith,  and  reasonable  diligence ;  when  this  is 
wanting,  this  court  is  alwavs  passive  " ;  and  it  is  on  these 
principles  courts  of  equity,  though  they  have  adopted,  are  not 
tied  down  by,  statutes  of  limitation.  A  shorter  period  of 
time,  accompanied  by  gross  negligence  and  acts  of  abandon- 
ment by  those  having  an  interest  and  competent  to  assert 
their  rights,  will  bring  their  case  within  Lord  Camden's  prin- 
ciples. If  the  court  saw  that  it  was  called  on  to  do  injustice, 
it  would  not  move,  however  strong  in  point  of  original  right 
the  claim  might  be.  So  in  Wagner  v.  Baird^  7  How.,  284 ;  and 
Bowman  v.  Wathen^  1  How.,  189. 

In  McKnight  v.  Taylor^  1  How.,  168,  the  statute  of  limita- 
tions was,  as  here,  within  a  few  months  of  coming  into  opera- 
tion, yet  plaintiffs  were  concluded  by  laches ;  there  must  be 
reasonable  diligence  to  call  into  action  the  power  of  this  court. 
There  is  difiSculty  which  the  law  recognizes  in  doing  justice, 
when  the  original  transaction  has  become  obscure  and  evi- 
dence may  be  lost. 

To  the  same  effect  are  Piatt  v.  Vattier^  9  Pet.,  416,  and 
Philips  V.  Belden,  2  Edw.  (N.  Y.),  1.  Equity  gives  effect  to 
relatively  short  lapse  of  time,  discouraging  claims  not  promptly 
made,  especially  where  there  is  no  personal  disability  or  other 
impediment. 

No  court  has  been  more  emphatic  in  its  language  favoring 
lapse  of  time  than  this  court.  Prevost  v.  Gratz^  6  Wheat., 
481:  "Length  of  time  necessarily  obscures  all  human  evi- 
dence, and  it  thus  removes  from  the  parties  all  immediate 
means  to  verify  the  nature  of  the  original  transaction;  it 
operates  by  way  of  presumption  in  favor  of  innocence  and 
any  imputation  of  fraud.  Fraud  or  breach  of  trust  ought  not 
to  be  lightly  imputed  to  the  living,  for  the  legal  presumption 
is  the  other  *way;  and  as  to  the  dead,  who  are  not  p#^g 
here  to  answer  for  themselves,  it  would  be  the  height  ^ 
of  injustice  and  cruelty  to  disturb  their  ashes  and  violate  the 
sanctity  of  the  grave,  unless  the  evidence  be  clear  beyond  a 
reasonable  doubt."  Also  to  the  same  effect,  and  that  laches 
or  lapse  of  time  may  be  resorted  to  as  a  defence  on  the  evi 
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deDoe  without  being  pleaded,  CfHes  y.  Baremare^,  5  Johns. 
(N.  Y.)  Ch.,  550 ;  Baker  v.  BiddU,  1  Baldw.,  417. 

For  the  general  doctrine  as  to  stale  demands  in  equity,  and 
the  effect  of  parties  not  promptly  asserting  their  nghts,  see 
Sahbury  v.  Bagott^  2  Swanst.,  613;  Beckford  v.  Wade^  17 
Ves.,  97;  Andrew  v.  WrigUy^  4  Bro.  Ch^  125;  Broum  v. 
JDelarainej  8  Bro.  Ch.,  639 ;  Hovenden  y.  Antiedey^  2  Sch.  & 
L^  629 ;  Herey  v.  Binwoody,  4  Bro.  Ch^  268 ;  Wych  y.  Ikist 
India  Co^  3  P.  Wms.,  309 ;  Pickering  y.  Lord  Stamford^  2 
Ves.,  682 ;  Christophers  v.  Sparke,  2  Jac.  &  W.,  223. 

As  a  rule,  the  statute  oi  limitations  does  not  operate  in 
cases  of  trust  or  frauds  but  as  soon  as  fraud  is  discoyered  it 
besins  to  rise.     Wamberzee  y.  Kennedy.^  4  Desaus.  (S.  C), 

In  Veazie  v.  Williams^  3  Story,  629,  there  were  five  years 
and  a  half  between  the  sale  alleged  to  be  fraudulent  and  the 
filing  of  the  bill  to  ayoid  it,  and  the  court  held  the  lapse  of 
time  to  be  a  bar,  because  by  time  the  eyidence  as  to  the  orig- 
inal transaction  had  been  obscured.  A  court  of  equity  should 
neyer  be  active  in  granting  relief  where  the  circumstances 
are  of  such  a  nature  as  that  it  may  become  the  instrument  of 
as  much  injustice  as  it  seeks  to  redress.  To  the  same  effect, 
Q-ould  y.  Grould^  3  Story,  516. 

The  circumstances  from  which  the  laches  in  this  case  are 
deduced  are  very  flagrant.  Five  years  and  eleven  months 
were  allowed  to  elapse  after  the  discovery  of  the  alleged 
fraud. 

*  If  the  judgment  of  ^,916,  in  favor  of  Oratz^s  AdministrO' 
tors  v.  Simon's  Executors^  was  a  lien  on  the  real  estate,  the 
Cohens  waited  till  that  lien  had  expired,  which  it  did  in  five 
years,  or  1888.  They  never  charged  a  fraud  whilst  Simon 
Gratz  was  in  life  and  health. 

The  first  allegation  of  the  plaintiffs  is  in  J.  S.  Cohen's  affi- 
davit at  Lancaster,  25th  March,  1833,  within  a  month  of  the 
date  of  the  agreement.  In  this  there  is  no  averment  of  fraud 
in  either  Leah  Phillips  or  Simon  Gratz.  The  most  is  an  im- 
plication of  such  fraud. 

In  the  letter  of  the  Cohen  family  to  the  administrator  of 
Michael  Gratz,  dated  29th  March,  1833,  the  same  guarded 
and  doubtful  phraseology  is  used,  but  there  is  no  averment 
of  fraud.    So  in  the  afficmvit  of  8th  April,  1833. 

In  the  affidavit  of  J.  S.  Cohen,  of  29th  July,  1838,  no 

fraud  is  charged,  the  strongest  word  being  **  collusion." 

«j^^-i         *No  averment  of  fraud  was  made  till  this  bill  was 

^     filed  in   January,  1839 ;    and  then,  as  above  stated, 

Simon  Gratz  was  ill,  and  he  died  before  his  answer  could  be 
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prepared.  It  will  be  remembered  that  the  insinuations  of 
collusion  in  these  affidavits  were  promptly  met  by  counter- 
affidavits  from  Leah  Phillips,  to  which,  as  well  as  to  her 
answer,  the  court  are  particularly  referred. 

Of  this  gross  laches  of  nearly  six  years,  the  learned  judge 
took  no  other  notice  than  in  saying,  that  it  was  to  be  lamented 
that  Mr.  Gratz  died  before  his  answer  was  prepared.  In  this 
omission  it  is  submitted  that  he  erred.  The  deposition  of 
Mr.  Gratz  is  no  equivalent  to  an  answer  to  the  various  and 
specific  allegations  of  the  plaintiffs'  bill. 

Had  the  plaintiffs  interposed  at  once  on  the  discovery  of 
the  imputed  fraud,  or  at  any  time  short  of  six  years,  or  for 
five  yeara  and  eleven  months,  the  lands  would  not  have  been 
sold.  The  plaintiffs  lay  by  till  the  lien  of  the  judgment  was 
gone,  and  the  lands  disposed  of  at  great  trouble  and  by  great 
effort,  for  it  is  manifest  that  nothing  but  the  greatest  exertion 
and  constant  supervision  by  Mr.  Gratz  and  his  agents  could 
have  disposed  of  them  to  even  moderate  advantage. 

The  argument  of  the  counsel  for  the  appellees  consisted 
chiefly  in  an  examination  of  the  evidence,  to  show  that  the 
decree  of  the  Circuit  Court  was  correct.  A  great  part  of 
this  testimony  has  been  necessarily  omitted  in  the  statement 
of  the  case,  and  the  argument  drawn  from  it  cannot  there- 
fore be  condensed.  The  authorities  cited  by  the  counsel 
were  the  following. 

Simon  Gratz  was  not  a  band  fide  purchaser  without  notice 
of  his  grantor's  breach  of  trust,  and  his  representatives  were 
rightfully  decreed  by  the  court  to  be  trustees  for  the  bene£t 
of  the  Cohens,  and  charged  with  the  value  of  the  lands  so 
wrongfully  obtained. 

*^  Courts  of  equity  will  decree  a  trust  in  invitum  against  a 
party  who  purchases  trust  property  in  violation  of  the  objects 
of  the  trust,  and  will  force  the  trust  upon  the  conscience  of 
the  guilty  party,  and  compel  him  to  hold  the  property  subject 
to  it  in  the  same  manner  as  the  trustees  held  it."  1  Story's 
Equity,  896-406. 

Scott  V.  Tyler^  2  Dick.,  726 :  "  If  one  concerts  with  an  execu- 
tor or  legatees,  by  obtaining  the  testator's  effects  at  a  nominal 
price,  or  at  a  fraudulent  undervalue,  or  by  applying  the  real 
estate  to  the  purchase  of  other  subjects  for  his  own  behoof, 
or  in  extinguishing  the  private  debt  of  the  executor,  or  in 
any  other  manner,  contrary  to  the  duty  of  the  office  of  the 
executor,  *such  concert  will  involve  the  seeming  pur-  r^-ic 
chaser,  or  his  pawnee,  and  make  him  liable  for  the  '- 
full  value."     2  Story's  Equity,  §  1257. 
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J9tS  y.  SimpMon^  7  Yes.,  152 :  "'  Transfer  by  an  executor,  a 
clear  misapplication  of  assets  immediately  after  the  death,  to 
secure  a  debt  of  the  executor  and  future  advances,  under 
circumstances  of  gross  negligence,  though  not  direct  fraud, 
set  aside  by  general  legatees.* 

M^Leod  V.  Drummondy  17  Yes.,  169.  Lord  Eldon  concurs 
in  the  opinion  expressed  by  the  Master  of  the  Rolls,  in  HiU  y. 
Simpson^  that  a  general  pecuniaiy  or  residuary  legatee  had 
tiie  right  to  follow  the  assets.    1  Story,  Eq.,  424. 

Warmley  y.  Warmley^  8  Wheat.,  421 :  "  Wherever  the  pur- 
chaser is  sdBfected  with  notice  of  facts,  which  in  law  constitute 
a  breach  of  trust,  the  sale  is  void  as  to  him,  and  a  mere  gen- 
eral denial  of  all  knowledge  of  all  fraud  will  not  avail  him,  if 
the  transaction  is  such  as  a  court  of  equity  cannot  sanction." 
See  also  Mechanics^  Bank  v.  Seaton^  1  Pet.,  309. 

The  applicants'  allegation  of  laches  is  not  sustained  by  the 
evidence,  nor  do  their  authorities  justify  the  use  to  which 
they  are  applied.  A  comparison  between  the  facts  of  this 
case  and  those  of  the  decisions  referred  to,  will  show  that  the 
lapse  of  time  which  prevented  the  interposition  of  courts  of 
equity  far  exceeded  that  which  is  here  the  ground  of  com- 
plaint, and  did  not  admit  of  the  explanations  which  excuse 
the  comparatively  brief  delay  in  the  complainants  in  seeking 
a  redress  for  their  wrongs  in  a  federal  court. 

An  examination  of  the  following  leading  cases,  cited  by  the 
appellants,  will  show  what  the  courts  have  considered  as  stale 
clfums. 

In  Prevost  v.  Chatz^  6  Wheat.,  481,  it  was  determined  that 
the  lapse  of  forty  years,  and  the  death  of  all  the  original 
parties,  was  sufficient  to  presume  the  discharge  and  extin- 
guishment of  a  trust  proved  once  to  have  existed  by  strong 
circumstances.  This  was  in  analogy  to  the  rule  of  law,  which, 
after  a  lapse  of  time,  presumes  the  payment  of  a  debt,  sur- 
render of  a  deed,  and  extinguishment  of  a  trust. 

Cholmondeley  v.  Clinton^  2  Jac.  &  W.,  1.  It  was  held  that 
laches  and  non-claim  by  the  owner  of  an  equitable  estate, 
under  no  disability,  for  twenty  years^  where  there  has  been  no 
fraud,  will  constitute  a  bar  to  equitable  relief,  by  analogy  to 
the  statute  of  limitations. 

Miller  V.  M^Intyre^  6  Pet.,  66.  "  At  least  twenty-six  years^^^ 
says  Judge  McLean,  ^^  elapsed  after  the  adverse  possession 
was  taken  by  the  defendants,  before  suit  was  brought  against 
them  by  the  complainants,  and  nineteen  years  from  the  decease 
of  their  ancestors." 

*161         *  C<ndB(m  v.  Walton^  9  Pet.,  68.     Notwithstanding  a 
^     delay  of  more  than  thirty  years  in  the  institution  of  uie 
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suit,  the  court  did  not  consider  that  lapse  of  time,  under  the 
circumstances  of  the  case,  should  operate  against  the  right  set 
up  by  the  complainants  to  have  the  specific  execution  of  a 
contract  decreed. 

Baker  v.  Biddle^  1  Baldw.,  419.  "  The  act  of  limitation," 
says  Judge  Baldwin,  '^  has  twice  run  over  the  plaintiffs  claim, 
and,  being  barred  at  law,  we  can  see  no  equitable  circum- 
stances to  take  it  out  of  the  rule." 

Fiat  V.  Vattier^  9  Pet.,  416.  "  There  has  been,"  say  the 
court,  "  a  clear  adverse  possession  of  thirty  years  without  the 
acknowledgment  of  any  equity  or  trust  estate  in  Bartle,  and 
no  circumstances  are  stated  in  the  bill,  or  shown  in  evidence, 
which  overcome  the  decisive  influence  of  such  an  adverse 
possession." 

M^ Knight  v.  Taylor^  1  How.,  167.  *'In  relation  to  this 
claim,"  says  Chief  Justice  Taney,  "  it  appears  that  nineteen 
yearn  and  three  months  were  suffered  to  elapse,  before  any 
application  was  made  for  the  execution  of  the  trust  by  which 
it  had  been  secured.  No  reason  is  assigned  for  this  delay  ; 
nor  is  it  aUeged  to  have  been  occasioned  in  any  degree  by 
obstacles  thrown  in  the  way  of  the  appellant.  As  the  record 
stands,  it  would  seem  to  have  been  the  result  of  mere  neg- 
ligence and  laches." 

Gatdd  V.  Q-ould^  8  Story,  616.  The  delay  was  for  nineteen 
years. 

Veazie  v.  Williami^  8  Story,  681,  has  no  analogy  to  the 
present  case,  and  was  reversed  in  8  Howard,  184 ;  there  was 
no  fraud  imputed  to  the  defendants,  and  the  plaintiff,  says 
Judge  Story,  (pp.  681,  682,)  "  is  not  now  at  liberty  to  shift 
his  own  loss  upon  the  defendants,  or  to  make  them  responsible 
for  the  misdeeds  of  Head,  to  which  they  were  not  parties, 
and  whom  the  plaintiff  has  been  content  to  release  from  all 
responsibility." 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

In  this  case,  the  plaintiffs  in  the  court  below,  as  children 
of  Solomon  and  Beliah  Cohen,  and  grandchildren  of  Joseph 
Simon,  claimed  an  interest  in  certain  lands  which  have  been 
conveyed  to  Simon  Gratz  by  Mrs.  Phillips,  the  surviving 
executrix  of  Joseph  Simon. 

That  conveyance  was  alleged  to  have  been  fraudulent, 
and  the  plaintiffs  prayed  that  it  be  set  aside,  and  Simon  Gratz 
be  required  to  account  for  any  sales  and  rents  of  the  land. 
The  court  below  decreed  that  the  conveyance  was  void  of 
fraud ;  yet,  as  the  lands  had  been  bought  of  Gratz  since  by 
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innocent  ^purchasers,  declined   to   set  it  aside,  but 

^  J     ordered  the  respondent  to  pay  over  the  full  value  of  the 

lands,  and  without  any  deduction   for  debts,  advances,  or 

expenses. 

This  is  an  appeal  from  that  decision;  and  in  order  to 
determine  whether  evidence  enough  exists  to  show  that  fraud 
was  practised  by  either  of  the  parties  to  the  conveyance,  as 
it  is  charged  on  both  of  them,  it  will  be  necessary  to  ascer- 
tain how  the  lands  were  situated,  and  the  relation  to  them 
in  which  the  grantor  and  grantee,  as  well  as  the  plaintifGi, 
then  stood. 

Some  time  prior  to  1804,  Joseph  Simon  and  Michael  Gratz 
purchased  in  partnership  large  tracts  of  land  in  Pennsylva- 
nia, the  title  deeds  running  to  the  former  alone,  under  an 
agreement  to  account  to  the  latter  for  half  the  proceeds. 
As  sales  of  them  were  made  from  tune  to  time,  dilBculties 
and  litigation  arose  between  them  as  to  the  proceeds,  extend- 
ing even  to  eight  reported  cases  in  the  courts  of  Pennsylva- 
nia, and  all  of  which  appear  to  have  been  decided  against 
Simon. 

He  complained  much  that  Gratz  had  obtained  from  him 
more  than  he  was  entitled  to.  Accordingly,  when  Simon 
made  his  will  and  died  in  1804,  he  forbade,  by  the  last  codi- 
cil, any  portion  of  his  estate  going  to  Michael  Gratz  or  his 
wife  Miriam,  who  was  the  daughter  of  Simon,  and  did  not 
make  either  of  them  executors  on  his  estate.  But  he  ap 
pointed  Levi  Phillips  and  wife,  the  latter  being  another 
daughter,  and  Mrs.  Cohen,  a  third  daughter,  executors.  At 
first  he  bequeathed  one  third  of  the  income  of  the  residue  of 
his  estate  to  each  daughter,  but  by  the  codicil  increased  Mrs. 
Phillips's  and  Mrs.  Cohen's  share  each  to  one  half  of  the 
principal,  and,  withdrawing  Mrs.  Gratz's  share,  empowered 
Levi  Phillips  to  give  to  Mrs.  Cohen  the  principal  rather  than 
the  interest,  or  income.  At  the  death  of  either  daughter,  her 
share  was  to  vest  in  her  children,  as  tenants  in  common.  He 
gave  to  his  executors,  and  the  survivors  of  them,  full  power 
to  sell  his  real,  as  well  as  personal  estate. 

Some  8uit«  between  Simon  and  Michael  Gratz  in  relation 
to  their  partnership  property  were  pending  at  the  death  of 
the  former ;  others  were  soon  after  brought,  and  others  still, 
as  sales  of  the  land  were  made  by  the  executors,  and  recov- 
eries were  had  in  some  of  them  for  portions  of  what  Simon 
and  they  had  sold.  By  the  death  of  Mr.  Phillips  in  1832| 
and  of  Mrs.  Cohen  in  January,  1833,  Mrs.  Phillips  had  become 
the  sole  surviving  executrix,  and  she  in  February,  1838,  pro- 
posed to  Simon  Gratz,  executor  of  Michael  Gratz,  to  make  a 
18 
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final  settlement  of  the  claims  on  his  part  against  the  estate 
of  Joseph  Simon.  At  that  time,  Simon  Gratz  held  unsatisfied 
a  judgment  against  Levi  Phillips  and  Mrs.  Cohen,  which  had 
been  recovered  in  1831  for  $7,916.78. 

♦They  had  not  been  called  "Executors  of  Simon"     p#^j^ 
in  the  declaration,  but  the  subject-matter  of  the  action     ^ 
was  connected  with  his  estate,  and  with  the  proceeds  of  sales 
of  the  partnership  lands. 

There  was  another  action  pending,  which  was  brought  by 
Gratz's  Executors  against  Simon's  Executors,  in  which  an 
award  had  been  made  to  Gratz  for  $^2,967,  but  exceptions  had 
been  taken  to  it,  not  yet  acted  on. 

At  that  time,  too,  Mrs.  Cohen  had  received  from  Simon's 
estate,  as  early  as  1812,  $1,008,  which,  with  interest  to  1838, 
amounted  to  near  $6,500,  and  none  of  it  had  ever  been 
refunded  by  her. 

In  this  state  of  things  the  inquiry  arises,  whether,  in  the 
proposals  by  Mrs.  Phillips,  the  negotiation  for  a  settlement, 
and  the  conveyance  of  the  lands  to  Gratz  under  the  condi- 
tions and  circumstances  of  the  case,  fraud  is  manifest  so  as 
to  justify  the  rescinding  of  that  conveyance,  or  if  not, 
because  the  land  is  now  in  the  hands  of  innocent  purchasers 
from  Gratz,  to  make  the  latter  account  for  its  whole  value  as 
if  the  sale  to  him  had  been  void.  In  deciding  this  question, 
let  us  look  first  to  the  terms  and  circumstances  of  the  agree- 
ment. 

She  stipulated,  in  relation  to  the  suit  then  pending,  to  have 
the  exceptions  overruled,  and  the  award  confirmed  for  $2,967. 
She  agreed  further  to  discontinue  a  suit  of  doubtful  merits 
pending  by  Simon's  Executors  against  S.  Gratz  et  al..  Execu- 
tors of  Michael  Gratz,  and  also  as  executrix  to  convey  to  S. 
Gratz  all  the  unsold  lands  of  the  partnership,  and  all  her  own 
personal  interest  in  Joseph  Simon's  estate.  On  the  part  of 
S.  Gratz,  he  agreed  to  pay  her  $1,600  cash, — though  nothing 
is  said  in  the  writing  as  to  the  release  or  discharge  of  the 

{'udgments  against  Joseph  Simon's  executors  or  other  claims 
)y  S.  Gratz ;  but  they  thus  became  virtually  discharged,  as 
all  the  remaining  estate  of  Joseph  Simon  was  then  conveyed 
to  S.  Gratz.  Nothing  appears  to  have  been  said,  likewise,  as 
to  the  debt  due  from  Mra.  Cohen,  but  probably  that  was 
deemed  quite  an  equivalent  to  what  remained  of  her  share 
in  Simon  s  estate ;  and  she  being  dead,  this  was  left  as  it  had 
stood  for  twenty  yeare. 

On  these  leading  facts,  the  first  ground  assigned  to  show 
fraud  by  S.  Gratz  is  a  supposed  deficiency  of  consideration 
for  this  agreement  and  the  conveyance.     But  in  the  family 
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trlement  it  is  proper  to  look  to  equitable  circumstances,  and 
^  t  to  exiwct  all  such  technical  formalities  as  prevail  between 
*tmnff<»r8.  The  consideration  actually  paid  in  money  was 
iti  ^00  and  though  Mrs.  Phillips  may  have  regarded  it  as  for 
I  r  rather  than  the  estate  of  Simon,  yet  it  made  little  difFer- 
»  » >  118  she  was  the  only  residuary  devisee  of  Simon  surviv- 
^*"^  *  iiiir ;  ftnd  if  *  Mrs.  Cohen  had  been  already  paid  more 
*^*^]  tluui  her  share,  as  seems  probable,  this  sum  would 
virtually  go  to  Mrs.  Phillips  alone,  as  it  would  first  in  form 
h!ilonff  to  the  estate,  and  then  to  her  as  devisee.  It  was  in 
ftiot  als^  P*^^  ^  ^®^  ^^^  matters  connected  with  the  estate, 
And  while  she  was  executrix  of  the  estate,  instead  of  being, 

is  argued,  a  personal  bribe  to  her. 

Though  a  technical  difference  might  exist  between  the  ex- 
Aoutors  asto  their  several  liabilities  (14  Serg.  &  R.  (Pa.),  162), 

J  though  different  modes  of  proceeding  might  be  necessary 
to  enforce  them,  yet  the  estate  of  Simon  was  the  only  fund 
liable.  The  interest  in  the  partnership  lands,  which  belonged 
to  Michael  Gratz,  was  the  only  source  of  all  his  claims,  and  the 
t>arties  properly  looked  at  it  in  its  true  equitable  light,  through 
all  the  varnish  and  varieties  of  form,  and  negotiated  with  a 
view  to  the  whole. 

Thus,  if  one  of  these  judgments  did  not  describe  the  de- 
feiidante  as  executors,  yet  the  other  did,  and  the  first  one  was 
founded  on  the  proceeds  of  sale  by  them  as  executors  of  lands, 
the  title  to  which  had  stood  in  the  name  of  Simon,  though  a 
moiety  belonged  to  Michael  Gratz,  and  the  executors  were 
acting  in  trust  for  Gratz  as  well  as  Simon.  Now  the  $1,500 
in  money,  and  the  $10,000  in  the  two  judgments,  with  in- 
terest, were  probably  very  near  the  value  of  the  lands  as 
situated  in  1833.  But  to  remove  all  doubt  as  to  the  fairness 
and  fulness  of  the  consideration,  Simon  Gratz  further  agreed 
to  pay  over  to  Mrs.  Phillips  any  surplus  the  lands  might  yield 
after  paying  all  reasonable  expenses  and  legal  claims.  This 
cures  every  exception  to  the  inadequacy  of  the  consideration. 

If  the  surplus,  after  an  inquiry  into  the  matter,  and  after 
allowing  to  Michael  Gratz  or  his  estate  and  executors  all  which 
IB  just,  should  be  considerable,  an  administrator  of  Mrs.  Phillips 
could  enforce  its  payment  on  this  agreement ;  and  the  admin- 
istrator of  Mrs.  C'ohen,  instead  of  being  injured  or  defrauded, 
could  obtain  her  share,  and  divide  it  among  her  children,  the 
present  complainants,  if  she  had  not  before  her  death  received 
enough  to  cover  this,  as  well  as  former  interests  or  dividends. 

It  is  next  said  in  support  of  the  alleged  fraud,  that  Mrs. 
Phillips  was  an  aged  female,  little  accustomed  to  business, 
and  likely  to  be  overreached  by  so  shrewd  and  capable  a  man 
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as  Simon  Gratz.  But  Mrs.  Phillips,  though  aged,  is  proved 
to  have  been  intelligent  and  capable.  She  applied  to  him 
rather  than  he  to  her  to  make  the  settlement,  and  he  sug* 
gested  the  advice  and  aid  of  her  business  friends  rather  thsm 
attempting  a  secret  and  sudden  settlement.  She  did  consult 
two  intelligent  business  friends.  Full  time  was  given  to 
make  inquiries  and  calculations,  rather  than  using  haste. 
Though  Mrs.  Phillips  *did  not  confer  with  the  plain-  p#g/x 
tiffs,  she  was  not  bound  to  consult  the  Cohen  heirs  ^ 
more  than  others ;  and  the  contract  by  Simon  Gratz  to  pay 
over  any  surplus  secured  any  eventual  interest  of  theirs  as 
fully  as  they  themselves  could  have  done,  and  wisely  put  an 
end  to  a  protracted  family  litigation,  as  expensive  and  ruin- 
ous as  it  was  derogatory. 

Mrs.  Phillips,  at  her  advanced  age,  being  sole  representative 
of  Simon's  estate,  had  a  good  and  sufficient  motive  to  be  anx- 
ious, at  the  first  opportunity  after  Mrs.  Cohen's  death,  to  close 
that  estate  up,  and  the  lawsuits  and  the  trusts,  and  was  not 
likely  to  do  it  then,  as  assumed,  because  she  could  then  more 
easily  defraud.  She  could  not  then,  by  having  the  $1,600  paid 
to  herself,  deprive  the  plaintiffs,  if  she  desired,  of  any  share 
in  it  they  might  be  entitled  to.  It  was  received  on  account 
of  interests  conveyed  in  the  Simon  estate. 

She  was  both  executrix  with  a  right  to  sell,  and  a  devisee 
with  a  personal  interest  in  the  estate  of  Simon.  What  she 
received,  then,  of  Simon  Gratz,  went  to  her  in  both  capacities, 
it  being  proceeds  of  Joseph  Simon's  estate,  and  worked  no 
injury  to  Mrs.  Cohen's  children,  as  Mrs.  Phillip  in  her  char- 
acter of  executrix  would  be  liable  to  them  for  their  share  in 
what  Gratz  paid,  if  they  had  not  already,  through  Mrs.  Cohen, 
obtained  enough  to  cover  this. 

Too  much  importance  has,  in  our  view,  been  attached  to 
the  payment  being  to  her,  and  not  repeating  the  words  "  as 
ezecutrix^^^  and  the  recovery  of  one  judgment  being  against 
the  other  executors,  without  repeating  their  titles.  These 
mere  descriptions,  inserted  or  omitted,  cannot,  however,  in 
chancery,  change  the  essence  of  a  transaction,  when  they  had 
nothing  to  receive,  or  grant,  or  account  for,  except  as  execu- 
tors of  Joseph  Simon,  and  where  the  whole  matters  in  contro- 
versy are  connected  with  lands,  the  title  of  which  was  nom- 
inally in  him,  but  the  beneficiaxy  interest  in  part  in  Michael 
Gratz  and  his  executors. 

Again,  it  is  urged  against  the  validity  of  the  conveyanee, 
that  it  included  some  lands  of  Simon,  in  which  Michael  Gratz 
had  no  interest.  But  Mrs.  Phillips,  as  surviving  executrix, 
had  a  right  under  the  will  to  sell  any  estate  of  Simon;  and 
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there  was  a  good  reason  for  selling  the  whole  on  this  oecasioa, 
in  order,  at  her  advanced  age,  to  close  up  the  administration 
of  Simon^s  estate,  as  well  as  to  convey  eui»ugh  to  Simon  Gratz 
to  satisfy  his  claims  on  it  as  executor. 

He,  too,  could  manage  it  better  than  any  female,  and  in- 
stead of  taking  advantage  of  her,  or  any  body  she  represented, 
he  became  liable  to  account  for  any  surplus,  if  any  should 
occur. 

It  is  further  urged,  that  the  wishes  of  Joseph  Simon  to 
i^M-i     ^disinherit   Michael  Gratz  and  his  family  were  thus 
J     overcome,  and  are  not  to  be  trifled  with. 

But  the  inflexible  will  of  Joseph  Simon  against  Michael 
Gratz  and  his  family  having  any  portion  of  his  estate  was  not 
thwarted  in  this  way,  since  they  received  nothing  as  devisees 
or  heirs,  but  merely  purchased  for  a  valuable  consideration 
what  any  person  in  the  community  had  a  right  to  buy,  and 
obtained  in  the  end  chiefly  land  which  S.  Gratz's  ancestor 
owned  and  paid  for  as  much  as  J.  Simon. 

In  fine,  we  are  at  a  loss  to  see  any  strong  indications  of 
fraud  in  any  part  of  this  transaction,  either  by  S.  Gratz  or 
Mrs.  Phillips ;  and  most  of  what  appars,  at  first,  in  some  de- 
gree objectionable,  seems  reconciled  with  perfect  integrity 
when  we  advert  to  the  legal  presumptions  in  favor  of  those 
charged  with  misbehavior,  and  to  the  family  connection  be- 
tween the  parties  and  the  preponderating  equities  of  the  case. 

These  conclusions  would  not  be  different,  whether  the  prin- 
cipal of  Mrs.  Cohen's  share  was  under  the  last  codicil  to  be 
considered  as  vesting  in  her,  or  only  the  interest  of  it. 

Empowering  an  executor  to  make  a  change  like  that  in  a 
bequest  is,  however,  usually  regarded  as  expressing  a  wish  to 
have  it  done,  if  it  be  not  clearly  a  mere  power,  and  to  require 
that  that  be  considered  as  done  which  ought  to  be  done,  if 
forgotten  or  omitted.  Brown  v.  I/iggs,  8  Ves.,  574 ;  4  Wash. 
C,  C.,  278 ;  1  Story,  Eq.,  §  98,  and  2  Story,  Eq.,  §  1068.  Con- 
sidering what  are  our  views  as  to  the  validity  of  the  convey- 
ance, other  points  and  exceptions  in  this  case  need  not  be 
examined,  and  especially  that  connected  with  the  length  of 
time  which  elapsed  after  the  conveyance  to  S.  Gratz,  and 
before  the  filing  of  the  present  bill  to  avoid  it. 

Let  the  judgment  below  be  reversed,  and  the  case  sent  back 
to  have  the  bill  dismissed,  unless  the  present  parties  agree  to 
let  others  in  interest  come  in,  and  to  reconstruct  and  alter 
the  character  of  the  bill  by  amendments,  so  as  to  carry  the 
agreement  between  Mrs.  Phillips  and  Gratz  into  effect,  and 
pray  for  the  surplus  or  balance,  if  any  be  found  due  fi-om 
Gratz,  after  paying  all  he  has  advanced,  and  all  his  expenses, 
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and  his  equitable  as  well  as  legal  claims  on  Mrs.  Phillips  and 
the  estate  of  Joseph  Simon. 

Mr.  Justice  NELSON  dissented. 

Mr.  Justice  GRIEK  did  not  sit  on  the  trial  of  this  cause, 
being  indisposed  at  the  time. 

OBDBB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
•record  from  the  Circuit  Court  of  the  United  States  r-^^q 
for  the  Eastern  District  of  Pennsylvania,  and  was  ^ 
argued  by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered,  adjudged,  and  decreed  by  this  court,  that  the  decree 
of  the  said  Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby,  reserved,  with  costs,  and  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  Circuit  Court  for  further 
proceedings  to  be  had  therein  in  conformity  to  the  opinion  of 
this  court. 
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The  United  States,  Plaintiffs  in  ebbor,  v.  James  A. 
GiBAULT,  William  M.  Gwin,  Hay  Battle  Habbison, 
AND  Alexander  J.  McMubtby. 

Where  an  action  was  brought  by  the  United  States  upon  the  official  bond  of  a 
receiver  of  public  money,  a  plea  that  the  United  States  had  accepted  another 
bond  from  the  receiver  was  bad.  The  new  bond  could  be  no  satisfaction  for 
the  damages  that  had  accrued  for  the  breach  of  the  condition  of  the  old  one. 

Pleas,  also,  were  bad,  alleging  that  the  receiver  had  made  returns  to  the 
Treasury  Department,  admitting  that  he  had  received  money  which  the  pleas 
asserted  that  he  never  had  received.  They  were  bad,  because  they  addressed 
themselves  entirely  to  the  evidence,  which,  it  was  supposed,  the  United 
States  would  bring  forward  upon  the  trial.  ^ 

Besides,  these  pleas  were  bad,  because  the  sureties  in  the  bond  were  bound  to 
protect  the  United  States  from  the  commission  of  the  very  fraud  which  they 
attempted  to  set  up  as  a  defence. 

The  case  of  the  United  States  v.  Boyd,  6  How.,  29,  examined. 

Another  plea  taking  issue  upon  the  breach  should  not  have  been  demurred  to. 
The  demurrer  being  general  as  to  all  the  pleas,  and  bad  as  to  this  one,  judg- 
ment was  properly  given  against  the  plaintiffs  in  the  court  below.  ^ 

By  the  laws  of  Mississippi,  where  a  joint  action  is  brought  upon  a  bond  or 
note,  the  case  must  be  finally  disposed  of  in  the  court  below,  with  respect  to 
all  the  parties  upon  the  record,  before  it  is  carried  up  to  the  appellate 
court,  otherwise  it  is  in  error. ' 

^  CiTBD.     Christy  v.  Scott,  14  How.,  .  '  See  note  to  United  States  y.  Lirm, 

293.     S.  P.    Christy  v.  Scott,  14  How.,  1  How.,  104. 

282;    Christy    v.   Findley,    Id.,    296;  »  Followed.      Coffee    v.   Plantert^ 

Christy  v.  Young,  Id.,  296 ;  Christy  v.  Bank,  13  How.,   189.      Citbd.    Hol^ 

Henley,  Id.,  297.  comb  v.  McKusick,  20  How.,  664. 
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Where  this  error  occurs,  the  practice  of  this  court  is  to  dismiss  the  case  for 
want  of  jurisdiction,  and  remand  it  to  the  court  below  to  be  proceeded  in 
and  finally  disposed  of. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of 
Mississippi. 

The  LFnited  States  sued  out  process  against  James  A.  Gi- 
rault, William  M.  6win,  Hay  JSattle  Harrison,  and  Alexan-* 
der  J.  McMurtry,  and  declared  for  a  debt  of  $100,000  by  bond, 
bearing  date  the  8th  of  July,  1838,  executed  by  the  defend- 
ants to  the  United  States,  with  condition,  reciting  that  the 
defendant  Girault  had  been  appointed  by  the  President  of  the 
United  States,  by  commission  bearing  date  the  2d  of  June, 
1838,  receiver  of  public  money  for  the  district  of  lands  sub- 
0QQ-|  ject  to  sale  *at  Chocchuma,  in  the  State  of  Mississippi, 
-I  that,  **  if  the  said  Girault  shall  faithfully  execute  and 
discharge  the  duties  of  his  office,  then  the  obligation  to  be 
void  *' ;  and  assigned  for  breach,  *'  that  on  the  2d  day  of  June, 
1840,  the  said  Girault,  as  receiver  of  public  money  as  afore- 
said, had  received  a  large  amount  of  public  money,  to  wit,  the 
sum  of  $8,952.37,  which  said  sum  of  money,  he,  the  said 
James  A.  Girault,  has  hitherto  wholly  neglected  and  refused, 
and  still  neglects  and  refuses,  to  pay  to  the  United  States,  con- 
trary to  the  form  and  effect  of  the  said  writing  obligatory ; 
and  of  the  condition  thereof  by  reason  of  which,"  &c. 

To  this  the  sureties,  Gwin,  Harrison,  and  McMurtry,  pleaded 
(by  leave  of  the  court  first  had)  four  several  pleas. 

1.  That  after  the  making  of  the  bond  declared  on,  (and 
after  the  said  2d  of  June,  1840,  mentioned  in  the  assignment 
of  breach,)  and  before  the  commencement  of  suit,  to  wit,  on 
the  25th  of  September,  1840,  the  said  J.  A.  Girault,  and 
McRae  Bartlett,  George  K.  Girault,  Wilson  and  Blocker, 
made  their  act  and  deed  to  the  plaintiffs  in  the  penal  sum  of 
8100,000,  reciting  the  appointment  of  said  James  A.  Girault 
as  receiver  of  public  money  at  Chocchuma,  by  commission 
bearing  date  the  2d  of  June,  1888,  with  condition,  "  that,  if 
the  said  James  A.  Girault  had  truly  and  faithfully  executed 
and  discharged,  and  should  truly  and  faithfully  continue  to 
execute  and  discharge,  all  the  duties  of  said  oince,  according 
to  the  laws  of  the  United  States,"  &c.,  &c. ;  which  bond  and 
condition  the  plaintiffs  did  then  and  there  ^^  receive  and  ac- 
cept of  and  from  said  James  A.  Girault, ^  in  full  lieu, 

discharge,  and  satisfaction  of  the  said  writing  obligatory  in 
the  plaintiff's  declaration  mentioned ;  and  this  die  said  defend- 
ants are  ready  to  verify ;  wherefore  tbey  pray  judgment  if/^ 
&c. 
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2.  That  on  the  2d  of  June,  1840,  and  on  several  days  be- 
fore, *^  the  said  James  A.  Girault  issued  receipts  as  receiver 
of  money,  paid  for  certain  lands  therein  specified,  and  so  re- 
turned, at  the  times  aforesaid,  to  the  Treasury  Department 
of  the  United  States,  to  the  amount  of  ten  thousand  dollars, 
and  of  which  the  amount  in  declaration  mentioned  is  part  and 
parcel;  and  these  defendants  say,  that  neither  the  said  ten 
thousand  dollars;  nor  any  part  thereof,  were  ever  paid  to  or 
collected  by  him,  the  said  James  A.  Girault,  which  these  de- 
fendants are  ready  to  verify  and  prove  ;  wherefore  they  pray 
judgment  if  the  said  plaintiffs  shall  have  their  action  against 
them." 

8.  The  third  plea  says,  ^  that  said  J.  A.  Girault  caused  to 
be  entered  for  his  own  use  several  parcels  of  land,  amounting 
to  eight  thousand  acres,  and  gave  and  issued  receipts  fox 
money  paid  therefore  on  the  2d  of  June,  1840,  and  on  divers 
other  days  *before  that  time,  and  returned  an  account  rmoA 
to  the  Treasury  Department  of  the  United  States  in  ^ 
said  receipts  specified,  to  the  amount  of  ten  thousand  dollars, 
of  which  amount  the  sum  mentioned  in  plaintifi^s  declaration 
is  part  and  parcel."  And  the  said  defendants  aver  that 
neither  the  said  moneys,  nor  any  part  thereof,  were  ever 
paid  or  deposited  in  said  office  by  the  said  Girault,  or  any  one 
for  him,  and  this  the  defendants  are  ready  to  verify ;  whereof 
they  pray  judgment." 

4.  The  lourth  plea  alleges  that  the  plaintiffs  ought  not  to. 
have  their  action,  because  the  defendants  say  '^  that  no  pub- 
lic moneys  of  the  United  States  came  to  the  hands  of  the  said 
James  A.  Girault,  as  such  receiver,  after  the  execution  of  said 
bond,  nor  were  there  any  such  public  moneys,  for  the  pay- 
ment of  which  the  defendants  were  chargeable  by  virtue  of 
the  said  bond,  received  by  him  prior  to  the  execution  of  the 
same,  remaining  in  the  hands  of  the  said  receiver,  in  his  offi- 
cial capacity,  at  the  time  of  the  execution  of  said  bond,  or  at 
any  time  tliereafter,  which  had  not  been  paid  or  accounted 
for  according  to  law,  before  the  commencement  of  this  suit, 
which  the  defendants  are  ready  to  verify;  wherefore  they 
pray  judgment,"  &c. 

To  these  pleas  the  attorney  for  the  United  States  demurred. 

The  court  sustained  the  demurrer  to  the  first  plea,  over- 
ruled it  as  to  the  second,  third,  and  fourth  and  adjudged 
that  the  plaintiffs  be  barred  from  having  cheir  aforesaid 
ac^on. 

To  review  this  judgment  the  United  States  sued  out  a  writ 
ot  erxoTi  and  brought  the  case  up  to  this  court. 
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Tt  was  submitted  on  printed  ai^uinents  by  Mr.  Crittenden 
(Attorney-General),  for  the  United  States,  and  Mr.  Cocke, 
for  the  defendants. 

Mr.  Crittenden,  for  tlie  appellants. 

As  the  demurrer  brings  alt  the  pleadings  before  the  court 
for  judgment,  to  be  rendered  for  the  party  who  shall,  on  the 
whole  record,  appear  to  be  rightfully  entitled  to  judgment,  it 
is  proper  to  point  out  the  defects  in  all  the  pleas  of  the  ap- 
pellees. 

A  demurrer  admits  only  such  facts  as  are  well  pleaded ; 
never  admits  the  law  as  deduced  by  the  pleader  from  the 
facts  pleaded,  but  refers  the  law  tu  the  judgment  of  the 
court,  and  may  well  be  entered  for  a  false  allegation  of  law. 
U.  States  V.  Arnold,  1  {xaSl.,  348. 

I,   The  first  plea  is  ill,  for  several  reasons  :  — 

1.  The  action  is  in  debt  on  a  bond,  and  it  is  not  a  good 
plea  that  the  plaintifTs  accepted  another  bond  in  satisfaction 
of  the  old  bond,  and  for  the  damages  upon  the  breach  of  the 
old  bond ;  for  that  is  no  satisfaction,  actual  and  present,  as  it 
_„,,     •ought  to  be      Lovelace  v.   Cocket,  Hob.,  68;  4  Bao. 

■^J      Abr.,  Plem  and  Pleading,  (I.),  p.  87. 

2.  The  new  bond,  pleaded  with  a  condition  retrospective, 
with  intent  to  include  and  cover  breaches  of  duty  committed 
by  the  receiver,  before  the  dale  of  the  new  bond,  was  void  as 
to  that,  and  not  binding  on  the  securities;  and  therefore 
could  not  be  satisfaction  for  the  bond,  and  the  breaches  and 
damages  in  the  declaration  alleged.  Armstrong  v.  U.  Slatet, 
Pet.  0.  C,  4ti. 

3.  The  plea  alleges  a  bond  by  Girault  and  his  sureties,  of 
the  25th  of  September,  1840,  of  a  character  which  nn  officer 
of  the  government  of  the  Umted  States  had  any  lawful  power 
or  rightful  authority  to  a^ee  to  accept,  or  to  accept  or  receive 
ill  lieu  or  in  satisfaction  of  the  said  pnor  lawful  bond,  debt, 
iirid  damages,  in  the  declaration  mentioned. 

4.  The  said  plea  does  not  traverse  the  bond  and  condition 
declared  upon,  nor  the  breach  alleged  m  the  declaration,  but, 
L'onfessing  the  said  bond,  condition,  and  breach,  the  plea  sets 
iip  matters  of  defence  which  in  law  do  not  amount  to  any 
iivoidance  or  sufficient  defence  of  the  cause  of  action  in  the 
declaration  charged  and  averred. 

5.  The  plea  does  not  aver  to  what  officer  or  agent  of  the 
;:;overnmentof  the  United  States  the  said  alleged  bond  of  25th 
September,  1840,  was  delivered,  nor  what  officer  or  agent  of 
the  government  of  thfi  United  States  agreed  to  accept  said 
bond  in   lieu,  discharge,  and  satisfaction  of  the  bond  in  the 
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declaration  mentioned ;  neither  does  the  plea  aver,  show,  or 
rely  upon  any  law,  authority,  or  rightful  power  in  any  officer, 
agent,  attorney,  or  minister  of  the  government  of  the  United 
States,  to  agree  to  and  accept  such  accord  and  satisfaction  as 
is  in  said  plea  relied  upon  and  pleaded ;  neither  in  point  of 
law  had  any  person  competent  authority  or  rightful  power, 
for  and  on  behalf  of  the  government  of  the  United  States,  to 
agree  to  and  accept  any  such  accord  and  satisfaction  as  in  said 
plea  is  supposed  and  alleged. 

II.  and  III.  The  second  and  third  pleas  are  ill ;  they  allege 
acts  done  and  committed  by  the  officer  Girault,  which  were 
in  violation  of  the  duties  of  his  office,  in  direct  breach  of  the 
condition  of  his  official  bond  mentioned  in  the  declaration  ; 
which  acts,  so  alleged  by  the  pleas,  rendered  the  officer  Girault 
and  his  sureties  liable  to  the  United  States  for  the  amount  of 
money  specified  in  those  official  receipts  and  official  returns. 
The  pleas  allege  nothing  to  exonerate  Girault  and  his  sureties 
from  liabihty  to  the  government  for  the  amount  of  money 
specified  in  those  receipts  and  reports. 

The  receiver  Girault  and  his  sureties  are  liable  to  the 
•government  upon  the  official  receipts  and  official  re-  rmoa 
turns  made  by  the  receiver ;  and  whether  he  did  or  did  ^ 
not  in  fact  receive  the  money  before  he  issued  his  receipts,  and 
made  his  official  returns  thereof,  is  immaterial.  He  is  charge- 
able, and  so  are  his  sureties,  upon  his  official  receipts  and  re- 
turns, because  those  receipts  issued  and  those  returns  entitled 
the  persons  to  whom  those  receipts  were  given,  and  their 
alienees,  to  patents  for  the  lands  mentioned  in  the  receipts  as 
having  been  paid  for. 

The  receiver  and  his  sureties  cannot  require  of  the  govern- 
ment to  go  behind  those  official  receipts  and  official  reports, 
to  prove  by  evidence  aliunde  that  the  receiver's  receipts  and 
official  returns  are  not  false,  and  that  in  point  of  fact  he  did 
receive  the  money. 

The  receiver  and  his  sureties  are  estopped  by  his  official  re- 
ceipts and  official  returns  of  money  received. 

The  interests  of  the  government  in  respect  of  the  sale  of 
the  public  bnds  would  be  in  a  perilous  condition,  if  the  gov- 
ernment could  be  required  by  such  pleas  as  these.  No.  2  and 
3,  to  go  into  an  inquiry,  by  parol  proof  or  evidence  aliunde^ 
whether  the  official  receipts  and  official  returns  of  the  receiv- 
ers of  public  moneys  were  true  or  false. 

Pleas  No.  2  and  3  confess  the  matters  alleged  in  the 
declaration,  confess  the  cause  of  action,  without  alleging  any 
lawful  avoidance. 

IV.  The  fourth  plea  which  is  pleaded  in  bar  concludes  vrith 
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averificatioD,  contains  no  traverse  of  the  matter  alleged  in  the 
declaration,  and  is  totally  illegal  and  insufficient. 

The  plaintiffs  could  have  made  no  other  replication  to  this 
plea,  than  by  repeating  the  assignment  of  breach  contained 
in  the  declaration. 

If  the  plaintiffs  had  so  replied,  still  there  would  have  been 
no  issue  joined ;  the  defendants  might  have  rejoined  bv  re- 
peating this  fourth  plea,  to  which  the  plaintiffs  could  nave 
sub-rejoined  nothing  more  than  the  assignment  of  breach  as 
first  made  in  the  declaration ;  and  so  the  pleading  might  have 
progressed  without  end,  and  without  an  issue.  The  plaintiffs 
were  by  force  of  this  mode  and  form  of  special  pleading  under 
the  necessity  of  demurring,  so  that  the  insufficiency  and  ille- 
gality of  the  plea  might  be  judicially  determined. 

The  declaration  contains  a  material,  positive  averment  of 
matter  of  facts  in  breach  of  the  condition  of  the  bond  sued 
CD,  which  material  averment  is  not  traversed  by  the  plea,  as 
it  should  have  been,  whereby  that  matter  and  the  cause  of 
action  are  admitted  by  the  defendants.  Toland  v.  SpraguCj 
12  Pet.,  835  ;  Hudson  v.  Jones^  1  Salk.,  91 ;  Blake  v.  West  et 
aZ.,  1  Ld.  Raym.,  504 ;  4  Bac.  Abr.,  Pleas  and  Pleading,  (H.) 
traverse,  pp.  67-83. 

«oiT-|  *This  plea  is  not  direct,  positive,  and  single,  as 
^  required  by  law,  but  is  uncertain,  argumentative, 
double,  multifarious,  equivocal,  and  evasive ;  it  contains  a  neg« 
ative  pregnant  with  an  affirmative,  and  an  affirmative  preg- 
nant with  a  negative ;  it  is  contradictory  the  one  part  thereof 
to  another ;  it  first  alleges  that  no  moneys  came  to  the  hands 
of  Girault  as  receiver  after  the  execution  of  the  bond  sued 
on ;  and  next  alleges  argumentatively,  that  all  moneys  which 
came  to  the  handa  of  the  receiver,  with  which  the  sureties 
were  chargeable,  had  been  paid  or  accounted  for  according  to 
law  before  the  commencement  of  this  suit.  If  this  plea 
amounts  to  any  defence  at  all,  it  is  in  the  beginning  a  general 
denial  that  any  moneys  had  come  to  the  hands  of  Girault, 
and  in  the  after  part  it  argumentatively  asserts  that  all  the 

Eublic  moneys  which  came  to  Girault's  hands  as  receiver  had 
een  paid  and  accounted  for  before  suit ;  provided,  however, 
that  the  plea  is  to  be  understood  as  relating  only  to  such 
moneys  as  the  defendants,  the  sureties  of  Girault,  were 
chargeable  with  by  virtue  of  their  bond. 

A  defendant  is  not  at  liberty  to  plead  specially  a  plea  that 
amounts  to  the  general  issue ;  much  less  to  plead  the  general 
ittsu«,  argumentatively,  with  duplicity,  and  with  uncertainty, 
4  Bac.  Abr.,  Pleas  and  Pleading,  (G.),  p.  54;  8  of  8] 
pleas,  p.  60,  (I.) ;  6,  p.  97 ;  6,  p.  98- 
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This  plea  is  framed  to  let  in  the  matters  of  pleas  No.  2 
and  8;  seems  to  be  intended  as  a  special  plea  of  ^^non 
if{freffitj^'  a  special  plea  of  "  conditions  performed,"  with  the 
qualification  annexed,  that  if  the  principal,  Girault,  did  break 
the  condition  of  the  bond,  or  did  not  perform  the  condition 
of  the  bond,  yet  they,  the  sureties,  are  not  bound  for  the 
breaches  and  non-performance.  It  may  properly  be  denom- 
inated "  Point-no-roint,"  which  the  attorney  of  the  United 
States  could  meet  in  no  other  way  than  by  a  demurrer. 

Mr,  Cocke^  for  defendants. 

The  demurrer  admits  the  truth  of  the  facts  severally 
pleaded. 

We  hold  that  it  was  competent  for  the  United  States  to 
contract  to  receive  the  bond  mentioned  in  the  first  plea  in 
lieu  and  satisfaction  of  the  one  sued  on,  and  we  are  at  a  loss 
to  perceive  upon  what  principle,  the  court  below  sustained 
the  demurrer  to  the  first  plea. 

This  court  is  respectfully  requested  to  bear  in  mind,  that 
the  only  breach  relied  upon  in  this  action  is  the  refusal  of 
Girault  to  pay  over  moneys  alleged  to  have  been  collected 
and  received  by  him  in  his  official  capacity. 

By  the  pleaoings  in  the  cause  it  is  admitted,  that  he  did 
not  receive  any  money ;  that  he  issued  certificates  for  land 
without  *payment  therefor ;  and  that  he  had  fully  paid  r*qQ 
over  and  accounted  to  the  treasury  of  the  United  *- 
States  for  all  moneys  received  by  him  officially,  prior  to  the 
institution  of  this  suit.  Which  facts  constitute,  in  our  opin- 
ion, a  full  bar  to  this  action. 

We  submit  that  it  is  too  important  to  the  treasury  of  the 
United  States  for  a  receiver  of  a  land-office  to  have  power,  by 
fabricated  certificates  of  purchase  of  public  land,  to  change  the 
titlcy  and,  by  seeking  to  charge  sureties  for  the  supposed  pur- 
chase-money, to  obtain  valid  title  to  any  portion  of  the  public 
domain. 

The  result  in  every  case  would  be  a  total  insolvency,  and  a 
loss  to  the  government  of  the  money  and  the  land.  It  is 
believed  that  the  legislation  on  the  subject  does  not  contem- 
plate the  power  to  make  such  a  disposition  of  the  public  lands. 

We  consider  that  tlie  principles  relied  upon  in  said  pleas 
are  well  settled  in  the  case  of  the  United  States  against  Boyd 
and  others,  6  Howard's  Supreme  Court  Reports,  29,  to  which 
we  respectfully  refer  the  court,  and  on  which  we  confidently 
rely,  and  insist  that  the  judgment  be  affirmed,  and  the  plain- 
tiSs  barred  of  their  action.  But  if,  contrary  to  our  expecta- 
tions, the  matters  set  forth  iu  the  second,  third,  and  fourth 
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pleas  are  not  held  sufBcient  to  bar  the  plainti&,  then  we 
request  the  consideration  and  judgment  of  the  court  on  the 
sufficiency  for  such  bar  in  the  matters  of  the  first  plea. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  District  Court  held  in  and  for 
the  Northern  District  of  Mississippi. 

The  action  was  brought  on  the  official  bond  of  Girault,  a 
receiver  of  the  public  money,  against  him  and  his  sureties. 
The  bond  is  dated  the  8th  of  July,  1838,  and  conditioned  that 
he  shall  faithfully  execute  and  discharge  the  duties  of  the 
office  of  receiver. 

The  breach  assigned  is,  that  on  the  2d  of  June,  1840,  the 
said  Girault  had  received  a  large  amount  of  the  public  mon- 
eys, to  wit,  the  sum  of  $8,952.37,  which  he  had  neglected  and 
refused  to  pay  over  to  the  government. 

All  the  defendants  were  personallv  served  with  process. 

The  sureties  appeared  and  pleaded, — 

1.  That  after  the  making  of  the  bond  in  the  declaration 
mentioned,  and  before  the  commencement  of  the  suit,  to  wit, 
on  the  25th  of  September,  1840,  a  certain  other  official  bond 
was  given  by  Girault  and  others  to  the  plaintififs,  describing 
it,  which  they  accepted  in  full  discharge  and  satisfaction  of 
the  first  one. 

2.  That  on  the  2d  of  June,  1840,  and  on  divers  day  before 
that  day,  the  said  Girault  gave  receipts  as  receiver  for  mon- 
moq-\     ^ys  *paid  on  the  entry  of  certain  lands  therein  speci- 

J  fied,  and  returned  the  same  to  the  Treasury  Depart- 
ment, to  the  amount  of  ten  thousand  dollars,  and  of  which 
the  amount  in  the  declaration  mentioned  was  part  and  parcel. 
And  that  neither  the  ten  thousand  dollars,  nor  any  part 
thereof,  was  paid  to'  or  received  by  him,  the  said  Girault. 

8.  The  same  as  the  second,  except  that  the  receipts  given 
were  for  several  parcels  of  land  entered  by  Girault  for  his 
own  use. 

4.  That  no  public  moneys  of  the  United  States  came  to 
the  hands  of  Girault,  as  receiver,  after  the  execution  of  the 
bond,  nor  were  there  any  received  by  him,  for  which  the 
defendants  were  accountable  by  virtue  of  said  bond,  prior  to 
the  execution  of  the  same,  remaining  in  his  hands  as  such 
receiver  at  the  time  of  the  execution,  or  at  any  time  after- 
wards, which  had  not  been  paid  over  and  accounted  for 
according  to  law  before  the  commencement  of  the  suit. 

To  these  several  pleas,  the  plaintiffs  put  in  a  general 
demurrer,  to  which  there  was  a  joinder. 

The  court  gave  judgment  for  the  plaintiffs  on  the  first 
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plea ;  and  for  the  defendants  on  the  second,  third,  and  fourth. 
Upon  which  the  plaintiffs  bring  error. 

The  first  plea  is  not  before  us,  as  judgment  was  rendered 
for  the  plaintiffs.  It  is  undoubtedly  bad,  as  the  new  bond 
could  be  no  satisfaction  for  the  damages  that  had  accrued  for 
the  breach  of  the  condition  of  the  old  one.  Lovelace  v.  Cockety 
Hob.,  68 ;  Bac.  Abr.,  tit.  Fleas,  2,  p.  289. 

The  second  and  third  pleas  are  also  bad,  and  the  court 
below  erred  in  giving  judgment  for  the  defendants  upon 
them.  They  are  pleas,  not  to  the  declaration  or  breach 
charged,  but  to  the  evidence  upon  which  it  is  assumed  the 

ElaintifGs  will  rely  at  the  trial,  to  maintain  the  action.  The 
reach  is  general,  that  the  defendant  Girault  has  in  his  pos- 
session eight  thousand  nine  hundred  and  fifty-two  dollars  and 
thirty-seven  cents  of  the  public  moneys,  which  he  neglects 
and  refuses  to  pay  over. 

The  defendants  answer,  that  the  evidence  which  the  receiver 
has  furnished  the  plaintiffs  of  this  indebtedness  is  false  and 
fabricated ;  and  that  no  part  of  the  sum  in  question  was  ever 
collected  or  received  by  him;  thereby  placing  the  defence 
upon  the  assumption  of  a  fact  or  facts  which  may  or  may  not 
be  material  in  the  case,  and  upon  which  the  plaintiffs  may  or 
may  not  rely  in  making  out  the  indebtedness.  A  defendant 
has  no  right  to  anticipate  or  undertake  to  control  by  his 
pleadings  the  nature  or  character  of  the  proof  upon  which 
his  adversary  may  think  proper  to  rely  in  support  of  his 
cause  of  action,  nor  to  ground  his  defence  upon  any  such 

J)roofs.    He  must  deal  with  *the  facts  as  they  are  set     p^oQ 
orth  in  the  declaration  ;  and  not  with  the  supposed  or     '• 
presumed  evidence  of  them. 

If  the  defendants  are  right  in  the  principle  sought  to  be 
maintained  in  their  second  and  third  pleas,  a  denial  of  any 
public  moneys  being  in  the  hands  of  the  receiver  for  which 
they  were  liable  within  the  condition  of  their  bond  would 
have  answered  all  their  purposes.  For  if  the  plaintiffs  pos- 
sess no  other  evidence  of  their  liability  than  that  of  the 
fabricated  receipts,  and  the  sureties  are  not  responsible  for 
the  moneys  thus  acknowledged,  nor  estopped  from  contro- 
verting them,  a  plea  to  the  effect  above  stated  would  have 
enabled  them  to  present  that  defence. 

The  principle,  however,  upon  which  these  pleas  are  founded, 
is  as  indefensible  as  the  rule  of  pleading  adopted  for  the  pur- 
pose of  setting  it  up. 

The  condition  of  the  bond  is,  that  Girault  shall  faithfully 
execute  and  discharge  the  duties  of  his  office  as  a  receiver  of 
the  public  moneys.     The  defendants  have  bound  themselves 
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for  the  fulfilment  of  these  duties ;  and  are,  of  course,  respon- 
sible for  the  very  frai.d  committed  upon  the  government  by 
that  officer,  which  is  sought  to  be  set  up  here  in  bar  of  the 
action  on  the  bond. 

As  Girault  would  not  be  allowed  to  set  up  his  own  fraud 
for  the  purpose  of  disproving  the  evidence  of  his  indebted- 
ness, we  do  not  see  but  that,  upon  the  same  principle,  they 
should  be  estopped  from  setting  it  up  as  committed  by  one 
for  whose  fidelity  they  have  become  responsible. 

This  is  not  like  the  case  of  the  United  States  v.  Bot/d  amd 
others  (6  How.,  29).  There  the  receipts  which  had  been  re- 
turned to  the  Treasury  Department,  upon  which  the  indebt- 
edness was  founded,  and  which  had  been  given  on  entries  of 
the  public  lands  without  exacting  the  money,  in  fraud  of  the 
government,  were  all  given  before  the  execution  of  the  official 
bond  upon  which  the  suit  was  brought. 

The  sureties  were  not,  therefore,  responsible  for  the  fraud ; 
and  it  was  these  transactions  on  the  part  of  the  receiver, 
which  had  transpired  anterior  to  the  time  when  the  sureties 
became  answerable  for  the  faithful  execution  of  his  duties,  in 
respect  to  which  it  was  held  that  they  could  not  be  estopped 
by  his  returns  to  the  government.  No  part  of  them  fell  within 
the  time  covered  by  the  official  bond. 

The  fourth  plea  affords  a  full  and  complete  answer  to  the 
breach  assigned  in  the  declai*ation,  and  should  not  have  been 
demurred  to.  As  it  takes  issue  upon  the  breach,  it  should 
have  concluded  to  the  country ;  but  this  defect  is  available 
only  by  a  special  demurrer. 

*ft1 1  *  ^^®  demurrer  put  in  is  general  to  the  four  seve- 
J  ral  pleas,  if  any  one  of  them  constituted  a  ^od  bar  to 
the  action,  the  demurrer  is  bad.  On  this  ground  the  judg- 
ment was  properly  given  against  the  plaintiffs  in  the  court 
below. 

Thev  should  have  asked  leave  to  withdraw  the  demurrer 
as  to  the  fourth  plea,  and  have  taken  issue  upon  it,  instead  of 
allowing  the  judgment  to  stand,  and  bringing  it  to  this  court 
on  error. 

Indeed,  when  these  pleas  were  put  in,  the  plaintiffs,  in  order 
that  the  case  might  be  disembarrassed  of  any  technical  objec- 
tions or  difficulties  on  account  of  the  pleadings,  should  have 
amended  their  declaration  by  assigning  additional  breaches 
covering  the  malfeasance  in  office  set  up  in  the  second  and 
third  pleas.  This  would  have  met  the  grounds  of  the  defence 
raised  by  them,  and  have  presented  the  issues  appropriately 
upon  the  condition  of  the  bond,  whether  or  not  the  receiver 
had  faithfully  executed  the  duties  of  his  office. 


DECEMBER  TERM,  1850.  31 

The  United  States  v.  GirauU  et  al. 

The  defendant  Girault,  it  appears,  was  personally  served 
with  process,  but  did  not  appear.  The  plain  tiii's  have  not 
proceeded  to  judgment,  nor  discontinued  their  proceedings, 
as  to  him.  As  the  case  stands,  therefore,  there  is  a  joint  suit 
against  four  defendants  on  the  bond,  a  judgment  in  favor  of 
three,  and  the  suit  as  to  the  fourth  undisposed  of. 

According  to  the  practice  in  Mississippi,  founded  upon  a 
statute  of  the  State,  in  the  case  of  a  joint  action  on  a  bond  or 
note,  separate  judgments  may  be  taken  against  the  several 
defendants,  whether  by  default  or  on  verdict ;  and  the  plain- 
tiff may  take  judgment  against  some  of  the  defendants,  and 
discontinue  as  to  others.  But  it  is  there  deemed  error,  for 
which  the  judgment  will  be  reversed,  if  final  judgment  is 
entered  up  by  the  plaintiff  before  the  case  is  finally  disposed 
of  in  respect  to  all  the  parties  on  the  record.  2  How.  (Miss.), 
870  ;  4  Id.,  377 ;  6  Id.,  517 ;  7  Id.,  304. 

In  the  case  in  6  Howard,  above  cited,  the  plaintiffs  brought 
a  suit  against  two  defendants  on  a  sealed  note.  The  writ 
was  returned  served  as  to  one  of  them,  and  non  est  as  to  the 
other.  The  declaration  was  filed  against  both,  and  the  one 
personally  served  appeared  and  defended ;  and  a  verdict  was 
found  against  him  on  which  judgment  was  entered,  the  case 
remaining  undisposed  of  as  to  the  other  defendant.  On 
appeal  the  court  reversed  the  judgment,  remarking  that  the 
case  should  have  been  disposed  of  as  to  all  the  parties ;  there 
is  no  judgment  of  discontinuance  or  dismissal  as  to  one  of  the 
defendants. 

The  same  point  was  ruled  in  the  case  in  2  How.  (Miss.), 
above  referred  to ;  and  also  in  that  in  7  Id.  In  the  last  case 
it  *is  said  that  it  is  irregular  to  enter  a  final  judgment  r^^^n 
against  part  of  the  defendants  without  disposing  of  the  '- 
cause  against  the  others ;  that  it  was  regular  to  take  judg- 
ment by  default  against  those  who  did  not  plead ;  but  the 
judgment  in  the  case  should  not  have  been  finally  entered 
until  the  cause  was  ready  for  final  disposition  as  to  all. 

The  practice  in  this  court,  in  case  the  judgment  or  decree 
is  not  final,  is  to  dismiss  the  writ  of  error  or  appeal  for  want 
of  jurisdiction,  and  remand  it  to  the  court  below  to  be  further 
proceeded  in.  4  DalL,  22 ;  8  Wheat.,  483 ;  4  Id.,  75 ;  6  How., 
201,  206. 

This  is  also  the  rule  of  the  King's  Bench  in  England. 
Metcalfe's  case^  11  Co.,  38.  It  is  there  laid  down  in  the 
second  resolution,  that  by  the  words  in  the  writ,  si  judicium 
inde  redditum  sit^  &c.,  are  intended,  not  only  a  judgment  in 
the  chief  matters  in  controversy,  but  also  in  the  whole  of 
them,  80  that  the  suit  may  be  at  an  end.     The  reason  given 
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is.  th»t.  if  the  rpcord  shituld  be  removed  before  Hie  whole 
iniLtter  is  detenuiued  in  the  court  below,  there  would  be  a 
failure  of  justice,  as  tbe  Kiug's  Beoch  canuut  proceed  upon 
the  matters  not  determined,  aad  u{>on  whii^h  no  judgment  is 
given,  aod  the  whole  record  must  be  in  the  Common  Pleaa 
or  King's  Bench.  It  is  eutiie.  aod  cannot  be  in  both  courts 
at  the  same  tiiue. 

Tbe  writ  is  conditional,  and  does  not  authorize  the  court 
below  to  send  up  the  case  unless  all  the  matters  between  all 
the  parties  to  the  record  have  been  tinally  disposed  of.  The 
case  is  not  to  be  sent  up  in  ftagments.  bv  a  succession  of 
writs  of  error.     Peft  v.  .W^Omm-.  21  Wend.  (N.  Y.),  667. 

It  is  supposed  that,  inasmuch  as  judgment  is  allowed  to  be 
entered  separately  against  two  or  mure  defendants  sued 
jointly  upon  a  bond  or  note,  according  to  the  statute  of  Mis- 
stssippi,  the  severance  of  the  cause  of  action  is  complete ; 
and  that  any  one  defendant  gainst  whom  judgment  may  be 
thus  entered  can  bring  error,  although  the  case  has  not  been 
diq>osed  of  as  to  the  other  defendants.  And  for  a  like  reason, 
when  a  judgment  is  rendered  in  favor  of  one  defendant  against 
the  plaintiff,  the  latter  may  bring  error  before  the  suit  baa 
been  disposed  of  in  respect  to  the  others. 

But  we  have  seen  that  the  practice  is  otherwise  under  this 
statute,  and  that  liiial  judgment  canuot  be  properly  entered 
against  any  of  the  parties  until  the  whole  case  is  disposed  of; 
and  that  any  neglect  in  the  observance  of  the  rule  exposes 
the  judgment  to  a  reversal  on  error  in  the  appellate  court. 

According  to  the  practice  of  this  court,  the  judgment  can- 
not be  reversed  on  account  of  the  error,  but  the  case  must 
be  dismissed  for  want  of  jurisdiction,  and  remanded  to  the 
ooort  below,  to  be  proceded  in  and  finally  disposed  of. 
*aS1  *^^  *^*  '^'^  must  come  before  that  court  for  further 
■I  proceedings,  it  may,  in  its  discretion,  on  a  proper  ap- 
plication, relieve  the  plaintiSs  from  the  embarrassments  in 
which  tbe  justice  of  it  seems  to  have  been  involved,  on  ac- 
count of  the  unskilfulness  of  the  pleader,  by  opening  tbe 
judgment  on  the  demurrer,  and  permitting  them  to  amend 
tlio  pleadings.  It  is  apparent  that  judgment  has  been  ren- 
lii'ied  against  them,  without  at  all  involving  the  merits  of  the 
cLse. 

The  writ  of  error  is  dismissed,  and  the  cause  remanded  to 
the  court  below. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
ecord  from  the  District  Court  of  the  United  States  for  the 
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Northern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  this  writ  of  eiTor  be,  and  the  same  is  here- 
by, dismissed,  and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  District  Court,  with  directions  to  pro- 
ceed therein  in  conformity  to  the  opinion  of  this  court. 


•••t» 


Samuel  W,  Oakey,  Plaintiff  dt  error,  v.  John  H. 
Bennett,  Administrator  of  William  Hall,  and 
John  H.  Illies. 


A  decree  in  bankruptcy  passed,  in  1843,  by  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  did  not  pass  to  the  assignee 
the  title  to  a  house  and  lot  in  the  city  of  Galveston  and  State  of  Texas, 
which  house  and  lot  were  the  property  of  the  bankrupt. 

Texas  was  then  a  foreign  state,  and  whatever  difference  of  opinion  there  may 
be  with  respect  to  the  extra-territorial  operation  of  a  bankrupt  law  upon 
personal  property,  there  is  none  as  to  its  operation  upon  real  estate.  This 
court  concurs  with  Sir  William  Grant,  in  14  Ves.,  &37,  that  the  validity  of 
every  disposition  of  real  estate  must  depend  upon  the  law  of  the  country 
in  which  that  estate  is  situated.^ 

Besides,  the  deed  made  by  the  assignee  in  bankruptcy  to  one  of  the  parties  in 
the  present  cause  was  not  made  conformably  with  the  laws  of  Texas ;  and 
letters  of  anministration  upon  the  estate  of  the  bankrupt  had  been  taken 
out  in  Texas  before  the  fact  of  the  bankruptcy  was  known  there ;  and  the 
creditors  of  the  estate  in  Texas  had  a  better  lien  upon  the  property  than 
the  assignee  in  Louisiana.' 

This  cause  was  brought  up,  by  writ  of  error,  from  the 
District  Court  of  the  United  States  for  the  District  of  Texas. 

It  was  an  ejectment,  conducted  by  way  of  petition  and 
answer,  for  a  house  and  lot  in  the  county  and  city  of  Galves- 
ton, in  the  State  of  Texas,  being  lot  No.  13  in  block  No.  681. 

The  suit  was  brought  by  Oakey  against  Bennett,  the 
♦administrator  of  William  Hall,  and  John  H.  lilies,  p^gj^ 
tenant  in  possession.     In  the  bill  of  exceptions  the     '• 


1  While  one  having  the  legal  title 
to  land  in  one  State,  may  be  decreed 
to  convey  by  a  court  of  equity  in 
another  State,  yet  neither  such  decree 
nor  a  conveyance  pursuant  to  it,  by 
one  not  having  the  title,  can  have  any 
effect  beyond  the  jurisdiction  of  the 
court.    Watkins  v.  Ilolman,  IH  Pet.,  26. 

The  Ux  r^i  sita  governs  the  aliena- 
tion and  transfer,  and  also  the  con- 
struction and  effect  of  the  convey- 
ance, no  matter  where  it  is  made. 
McQwm  V.  ScaUa,  9  WaU.,  23. 


Where  a  husband  and  wife,  residing 
in  Mississippi,  made  in  that  State  a 
contract  transferring  lands  in  Louisi- 
ana from  the  husband  to  the  wife, — 
Held^  that  her  capacity  to  take  lands 
from  the  husband  must  be  determined 
by  the  law  of  Mississippi ;  the  effect 
of  the  contract  on  the  lands  must  be 
determined  by  the  law  of  Louisiana. 
Kella  V.  Davis,  28  La.  Ann.,  773. 

'  See  also  Goodsell  v.  Benton,  13 
R.  I.,  252. 
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suit  ifl  denominated  an  action  of  "trespass  to  try  titles"; 
but  as  the  petition  prayed  for  the  restoration  of  the  property, 
as  well  as  damages,  it  seems  more  proper  to  call  it  an  eject- 
ment. 

Upon  the  trial,  the  plaintiff  sought  to  derive  his  title  firom 
Hall,  under  whom  the  defendants  claimed  also. 

In  1842,  Hall  was  in  possession  of  the  lot  by  purchase  from 
John  S.  Snydor,  but  no  deed  was  at  that  time  made. 

On  the  9th  of  February,  1848,  Hall  (calling  himself  William 
Hall,  late  of  Galveston,  Texas)  filed  a  petition  in  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  Louisi- 
ana, praying  for  the  benefit  of  the  bankrupt  act  of  the  United 
States,  passed  August  19th,  1841.  The  legal  notice  was  given, 
and  on  the  10th  of  March,  1843,  he  was  declared  a  bankrupt, 
and  F.  B.  Conrad,  of  New  Orleans,  appointed  assignee. 

On  the  3d  of  April,  1843,  Snydor  executed  a  deed  to  Hall 
of  the  house  and  lot  in  Galveston. 

In  March,  1844,  Hall  died,  and  Bennett,  the  defendant,  was 
appointed  administrator  by  the  Probate  Court  of  Galveston 
County  in  Texas. 

In  May,  1846,  Conrad,  the  assignee  of  Hall,  petitioned  the 
District  Court  for  an  order  to  sell  the  effects  of  the  bankrupt, 
and,  the  usual  preliminary  proceedings  being  had,  a  public 
sale  took  place  for  cash.  An  article  in  the  inventory  was  "  all 
the  right,  title,  and  interest  of  the  bankrupt  in  and  to  a  house 
and  lot  in  Galveston,  Texas."  Samuel  W.  Oakey  became  the 
purchaser  of  this  for  the  price  of  four  hundred  dollars,  and  on 
the  18th  of  June,  1845,  Conrad  executed  to  Oakey  a  deed 
which  contained  the  following  recital,  viz. : — 

**  And  the  said  William  Hall,  bankrupt,  at  the  time  he  filed 
his  petition  in  said  court  to  be  declared  a  bankrupt,  and  at 
the  time,  said  10th  March,  1843,  when  he  was  declared  and 
decreed  a  bankrupt,  was  possessed  of  a  claim  to  a  house  and 
lots  in  the  city  of  Galveston,  of  the  exact  nature  of  which  the 
said  Francis  B.  Conrad,  assignee  as  aforesaid,  could  not 
obtain  any  exact  knowledge  or  description ;  which  claim, 
whether  it  was  one  or  in  plurality,  on  a  house,  or  houses, 
building  or  buildings,  more  or  less  in  number,  of  lots,  parcel, 
or  parcels  of  land,  be  they  what  they  were,  situated  in  the 
city  of  Galveston,  republic  of  Texas,  by  said  act  of  Con- 
gress, and  the  decrees  of  said  court  on  said  bankrupt's  peti- 
tion, with  all  his  property  and  rights  of  property,  of  every 
name  and  nature,  and  whether  real,  personal,  or  mixed,  be- 
came, by  the  mere  operation  of  said  act  thus  made  and  pro- 
^Q--.  vided  ipso  facto  from  the  time  of  such  decree  aforesaidf 
-'  and  was  deemed  to  be,  divested  out  of  such  *bankrupt| 
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without  any  other  act,  assignment,  or  convejance  whatsoeyer, 
and  the  same  became  vested  by  force  of  the  same  in  Francis 
B.  Conrad,  assignee  as  aforesaid.  All  of  which  rights  of 
property  or  real  estate,  whatever  might  be  the  nature  of  his 
title  thereto,  or  interest  therein,  which  was  situated  in  the 
city  of  Galveston,  republic  of  Texas,  it  was  my  intention  to 
sell,  as  assignee  as  aforesaid,  at  public  auction  ;  and  the  said 
court,  on  considering  my  petition  to  that  effect,  made  judg- 
ment thereon,  and  issued  an  order  of  sale  under  date  of  28d 
May,  1846 ;  and  by  virtue  of  said  order  of  sale  by  said  court, 
ana  after  due  and  lawful  advertisement  made  by  William  F. 
Wagner,  United  States  marshal  for  the  district,  and  at  the 
time  and  place  designated  in  said  advertisement,  at  the  hour 
of  1%  noon,  on  this  18th  day  of  June,  a.  d.,  1845,  the  said 
marshal  did,  under  my  direction,  then  and  there  publicly  cry, 
adjudicate,  and  sell  to  Samuel  W.  Oakey,  the  last  and  highest 
bidder,  as  follows,  viz. :  ^  all  the  right,  title,  and  interest  of  the 
said  bankrupt  (William  Hall)  in  and  to  a  house  and  lots  in 
the  city  of  Galveston,  Texas,  being  lot  13,  block  681,  or  lot  9, 
block  622,  or  both,'  and  sold  without  any  guaranty  whatever. 
The  said  Samuel  W.  Oakey  became  the  purchaser  for  the 
price  and  sum  of  four  hundred  dollars,  the  receipt  of  which 
is  hereby,  as  it  already  has  been,  acknowledged.  In  consider- 
ation thereof,  I,  the  said  Francis  B.  Conrad,  assignee  as  afore- 
said, have  bargained,  sold,  conveyed,  assigned,  transferred, 
set  over,"  &c.,  &c. 

This  deed  was  afterward  recorded  in  Texas. 

On  the  12th  of  December,  1846,  Bennett  settled  an  account 
with  the  Probate  Court,  showing  that  he  was  in  advance  for 
the  estate  $1,811.08. 

On  the  26th  of  January,  1847,  Oakey  filed  a  petition  in  the 
District  Court  of  the  United  States  for  the  District  of  Texas, 
which,  after  having  been  the  subject  of  sundry  pleas  and 
demurrers  and  motions,  was  finally  withdrawn,  and  an  amended 
petition  filed  on  the  dlst  of  May,  1848.  This  was  the  subject 
of  some  motions  too,  but  at  length  issue  was  joined,  on  the 
5th  of  June,  1848,  and  the  cause  came  on  for  trial.  Being 
left  to  a  jury,  they  found  a  verdict  for  the  defendants. 

The  bUl  of  exceptions  sets  forth  all  the  deeds  offered  in 
evidence  by  the  plaintiff,  for  the  purpose  of  showing  a  title  in 
Hall,  and  also  the  record  of  the  proceedings  in  bankruptcy, 
to  show  that  this  title  passed  to  himself.  This  part  of  the 
bill  is  not  necessary  to  an  understanding  of  the  prayers 
addressed  to  the  court,  and  it  is  therefore  omitted.  Nor  is  it 
necessary  to  insert  the  evidence,  as  offered  by  the  defendant, 
to  prove  interlineations  and  falsifications  of  the  record.    The 
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following  are  the  prayers  addressed  to  the  court  on  the  part 

of  the  plaintiff. 

9t^^         *^^The  plaintiff  requests  the  court  to  charge  the 

**  1st.  That  if  the  jury  find,  from  the  evidence,  that  at  the 
date  of  Hall*s  bankruptcy  he  was  seized  and  possessed  of  the 
premises  in  question,  and  that,  being  so  possessed,  he.  Hall, 
voluntarily  applied  to  the  honorable  United  States  District 
Court  of  Louisiana  to  be  declared  a  bankrupt,  and  was,  in 
accordance  with  the  act  of  Congress  of  the  19th  of  August, 
1841,  adjudged  and  decreed  by  the  court  to  be  a  bankrupt, 
such  voluntary  petition  and  decree  operated  to  divest  and 
pass  Hairs  estate  in  the  premises,  and  vested  the  property  as 
absolutely  in  HalFs  assignee  as  he.  Hall,  might  have  done  by 
his  own  voluntary  conveyance. 

"  (Which  instruction  the  court  gave.) 

^^  2d.  That  if  the  said  assignee,  Conrad,  so  appointed  by 
said  court,  in  execution  of  the  order  of  said  court  sold  said 
property  to  plaintiff  for  a  valuable  consideration,  such  bank- 
ruptcy, decree,  order,  sale,  and  purchase  passed  the  right  of 
Eroperty  as  effectually  to  plaintiff  as  Hall  might  have  done 
y  his  voluntary  deed  of  conveyance. 

"  (Which  second  instruction  the  court  refused  to  give.) 

^*  3d.  That  if  Hall  did  petition,  and  at  the  time  of  his  peti- 
tion in  bankruptcy  surrendered  the  premises  in  question  as 
part  of  his  assets,  although  he  only  had  possession  thereof 
under  a  purchase  by  inchoate  title,  which  was  afterwards 
perfected  by  full  grant,  such  subsequently  acquired  title 
enured  to  the  benefit  of  the  plaintiff. 

"  (Which  third  instruction  the  court  refused.) 

*'  4th.  That  if  the  jury  find  from  the  evidence  that  Hall 
applied  to  the  proper  court,  by  his  own  voluntary  petition, 
for  the  benefit  of  the  act  of  Congress  of  the  United  States  of 
the  19th  of  August,  1841,  and  obtained  a  decree  of  bank- 
ruptcy on  said  voluntary  application,  then  all  the  property  of 
said  Hall,  of  every  kind  and  nature  whatever,  real,  personal, 
or  mixed,  was  thereby  divested  out  of  said  Hall,  and  vested  as 
fully  and  effectually  in  his  proper  assignee,  duly  appointed, 
as  the  same  was  previously  vested  in  Hall. 

"  (Which  instruction  the  court  gave.) 

"  5th.  That  the  act  of  the  United  States  Congress  of  the 
19th  of  August,  1841,  was  recognized  and  adopted  by  the 
laws  of  Texas  as  part  of  the  law  of  the  republic  of  Texas. 

"  (And  this  fifth  instruction  the  court  refused  to  give, 
saying,  that  the  law  of  the  republic  of  Texas  referred  to  recog- 
nize the  bankrupt's  discharge,  but  did  not  affect  his  real 
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estate,  and  here  directs  the  clerk  to  insert  the  law  referred 
to,  which  is  an  act  of  the  republic  of  Texas,  approved  Feb- 
ruary, 1841,  laws  of  that  year,  p.  143,  entitled  '  An  Act  for 
the  relief  of  *those  who  have  taken  the  benefit  of  the  r#o7 
insolvent  laws  of  other  countries. '  L 

"  6th.  That  if  Hall  made  a  voluntary  assignment  in  Louisi- 
ana of  the  premises  in  question,  in  order  to  obtain  the  benefit 
of  the  said  act  of  the  Idth  of  August,  1841,  such  assignment 
was,  and  is,  in  point  of  law,  equivalent  to  a  voluntary  convey- 
ance made  by  Hall  of  said  premises  to  the  plaintiff. 

"  (Which  instruction  the  court  refused.) 

"  7th.  That  the  transcript  of  the  record,  marked  A,  from  the 
United  States  District  Court  of  Louisiana,  is  competent  and 
conclusive  evidence  of  what  it  purports  to  contain,  and  what 
is  recited  therein ;  and  that  under  law  said  transcript  of  record 
is  entitled  to  full  faith  and  credit. 

^^  8tb.  That  Bennett  is  in  no  better  condition  in  relation  to 
the  property  in  controversy  than  Hall  himself  would  have 
been  had  he  been  living  ana  the  defendant  in  this  suit. 

"  (This  charge,  the  eighth,  the  court  gave.) 

"  As  to  the  seventh  instruction  asked,  the  court  charged  the 
jury  that  full  faith  and  credit  should  be  given  to  the  transcript 
of  the  record  of  the  court  in  Louisiana ;  that  is,  that  it  is  en- 
titled to  the  same  force  and  efficacy  here  that  it  would  be 
entitled  to  in  the  court  where  the  transaction  was  had,  and  of 
which  it  purports  to  be  the  record ;  that  in  this  court,  as  in 
that,  parol  testimony  is  competent  to  show  that  that  which 
claims  to  be  a  record  is  void  for  forgery. 

"  9th.  That  if  the  jury  believe  from  the  evidence,  that  after 
Hall's  act  of  bankruptcy  he  became  a  citizen  of  Texas,  Oakey 
being  and  remaining  a  citizen  of  the  United  States  until  the 
annexation  of  Texas  to  the  United  States,  then,  by  the  act  of 
annexation,  the  property  in  question  became  as  absolutely 
Oakey's  as  though  Texas  had  been  one  of  the  United  States 
at  the  date  of  the  bankruptcy,  the  act  of  annexation  having, 
by  relation,  removed  every  disability  growing  out  of  the  laws 
of  the  place  where  the  land  is  situated,  and  of  Oakey's  per- 
sonal right  to  hold. 

"  (Ninth  refused  by  the  court.) 

"10th.  That  if  the  jury  believe  from  the  pleadings  and 
evidence  that  Oakey  has  derived  his  title  from  or  through 
Hall's  voluntary  act,  either  of  record  or  by  conveyance,  and 
that  the  defendant  Bennett  only  claims  as  Hall's  adminis- 
trator, and  lilies  as  his  tenant,  then  Bennett  is  only  the  per- 
sonal representative  of  Hall,  and,  as  such,  a  proxy,  and  as 
fully  and  effectually  estopped  from  denying  Oakey's  title  as 
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Hail  himself  would  have  been,  and  that  Hall  would  have  been 
abaolutoly  estopped. 

"  (UefuBed  by  the  court.) 
•881        *"  ^^^^-  ^^*''  '^  *^  i"'T  fi»d  for  the  plMntiff,  they 
-*     may  find  the  rente  as  damages. 

"  (Which  the  court  gave.) 

"  i2th.  That  the  act  for  the  relief  of  peraons  who  have 
taken  the  benefit  of  foreign  insolvent  laws  of  Texas,  passed 
February,  1841,  (before  referred  to,)  recognites  a  surrender 
under  a  foreign  bankrupt  law,  if  honestly  made,  as  a  valid 
and  legal  mode  of  transferring  the  bankrupt's  real  estate 
lying  in  Texas. 

"  (Which  the  court  refused.) 

"12tli,  That  Oakey  is  vested  with  all  the  rights  that  were 
vesti'.i  in  Conrad  by  virtue  of  his  due  appointment  as  asaignoe 
of  Hall. 

*'  (  And  this  twelfth  instruction  the  court  refused  to  give.) 

"  Ami  to  the  failure  and  refusal  of  the  court  to  givn  the 
instnii'tions  hereinbefore  asked,  and  by  the  court  refused  as 
noteil.  itntl  to  the  giving  the  said  seviiral  instructions  not 
askwl.  which  by  the  court  were  given  as  hereinbefore  set 
forth,  tlie  said  plaintiff  at  the  time  excepted. 

'•  Ami  now,  for  the  purpose  of  saving  the  said  several  ex- 
oeptimis  taken,  as  well  as  to  set  forth  the  whole  facta  of  the 
PiuH-,  tli«  court  seals  this  bill  of  exceptions,  and  orders  the 
same  t"  be  filed  and  made  a  part  of  the  record,  which  is  done 
5th  June,  1848.  Jom*  C.  Waikods,  [u  s.] 

U.  S.  Judge. 

TUi-  oaae  came  up  to  this  court  upon  all  these  points. 

II  \vi«  argued  by  Mr,  Hall,  for  the  plaintiff  in  error,  and 
Mr.  Uu-iera  and  Mr.Soibard,ioT  the  defendants  in  error,  with 
whiiiii  were  Mr.  Ovid  F.  Johnson  and  Mr.  Earru. 

llir  points  made  in  the  arguments  of  counsel  which  are  not 
ttiiiulirtl  upon  in  the  opinion  of  the  court  are  omitted  in  this 
wpiut. 

Mr.  Hall,  for  plaintiff  in  error. 

Tliii'd  iwiut.  There  was  error  in  the  court  below  in  refus- 
Uku  U'  charge  that  the  plaintiff  became  vested  with  the  righto 
yriiriMicrty,  which  had  been  vested  in  Conrad  by  Hall's  bank- 
rm't.-v.     (Charge  asked  for  in  Nos.  2  and  12.) 

1    The  court  had  charged,  that  the  decree  which  discharg^ 
lliill  divested  him  of  his  property,  and  vested  it  in  Conrad, 
AJtd  therein  it  was  correct.     General  Bankrupt  Law,  §  3. 
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2.  That  the  vested  property  in  Conrad,  when  deeded  to 
the  plaintifif,  passed  Hall's  rights,  is  a  $equitur  of  the  charge 

fiven.     The  assignee  had  power  to  deed.     General  Bankrupt 
law,  §  15. 

3.  The  surrender  and  conyeyance  in  Louisiana  passed  the 
•property  in  Texas.     This  while  she  was  yet  a  repub-     p^oQ 
lie.     Proviso  in  Act  6,  Texas  Laws,  p.  44;  Dallam,     L 
Dig.,  pp.  94,  95 ;  Carr's  Chuardian  v.  Wellborn^  Dallam,  Dig., 
p.  624,  and  1  Tex.,  468.* 

4.  This  was  not  a  compuUory^  but  a  voluntary  transfer.  A 
bankrupt's  property  out  of  the  jurisdiction  of  the  tribunal 
passing  it  may  not  be  transferred  as  against  creditors  of  the 
lociA%  ret  sitcB,  when  compulsory  ov  scheduled  in  general  terms; 
but  if  he  voluntarily  surrenders  it,  it  passes.  Selkrig  v.  Dor 
vies,  2  Rose,  B.  C,  291 ;  Story,  Confl.  of  Laws,  §  38 ;  Bank 
of  Augusta  v.  Earle,  13  Pet.,  619 ;  16  Pet.,  67. 

Fourth  Point.  Had  Hall  been  defendant  in  this  suit,  he 
would  have  been  estopped  from  resisting  plaintiff;  and  there 
was  error  in  the  refusing  so  to  charge  by  the  court.  He  had 
voluntarily  surrendered  property.  It  had  vested  in  an  as- 
signee. That  assignee  had  deeded  it  to  plaintiff.  Hall  and 
the  plaintiff  were  privies  in  the  successive  relationship  of  the 
latter  to  the  former  as  to  the  same  rights  of  property.  1 
Greenl.  on  Ev.,  §  189* 

The  effect  of  Hall's  surrender  was  to  vest  his  property  in 
his  assignee,  and  in  whomever  the  assignee  might  sell  to.  He 
is  presumed  to  have  known  this,  for  it  was  the  effect  of  his 
own  deed.  Even  if  in  law  his  surrender  in  Louisiana  did  not 
pass  Texas  property,  he  could  not  set  it  up.  Nuilus  commih 
dum  eapere  potest  de  injurid  sud  proprid.  And  surely  either 
Hall  or  his  privy  in  representation  cannot  now  deny  the  title 
of  plaintiff,  who,  a  bond  fide  purchaser,  by  reason  of  their  own 
act,  will  else  be  prejudiced  by  their  taking  advantage  of  Hall's 
wrong  (assuming  that  any  existed). 

Fifth  Point.  If  Hall  was  thus  estopped,  Bennett,  the  de* 
fendant,  was  also  estopped.  (Error  in  charging  to  contrary .") 
That  he  was  in  the  same  condition  in  which  Hall,  if  defend- 
ant, would  have  been,  was  charged  by  the  court.  And  this 
was  so.  Bennett  was  Hall's  administrator,  and  Ids  privy  in 
representation.  1  Greenl.  on  Ev.^  §  189.  The  admissions  of 
an  intestate  bind  his  administrator.  Smith  v.  Smithy  8  Bing. 
N.  C,  29 ;  Ivat  y.  Finch,  1  Taunt.,  141. 

*  Texas  had  recognized  and  applied  the  force  of  the  common  law  of  Eng- 
land, as  her  rule  of  jurisprudence,  whenever  not  in  conflict  with  her  own  laws. 
BjT  the  common  law  of  England  the  title  of  foreign  assignees  was  reeogtdxed. 
Sm  y.  Wortunck,  1  H.  Bi.,  G91. 
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The  record  of  bankruptcy  was  in  evidence,  which  would 
have  bound  Hall,  and  also  Bennett,  his  administrator.  1 
Greenl.  on  Ev.,  §§  622,  623,  There  was  no  evidence  to  show 
that  Bennett  was  holding  for  creditors.  He  was  Hallos  admin- 
istrator in  a  personal  capacity  only. 

*401         *Sixth  Point.  The  title  to  the  property  in  contro- 

J     versy  (lot  13,  block  No.  681,  city  of  Galveston)  was 

in  Hall  when  he  was  decreed  bankrupt, — the  time  at  which 

his  property  vested  in  the  assignee.     General  Bankrupt  Law, 

§3. 

Hall  bought  from  Snydor,  in  the  autumn  of  1842,  by  parol 
agreement ;  went  into  occupation,  and  made  improvements. 
Snydor  testifies,  that  he  considered  Hall  owner  all  this  time ; 
^^  he  would  have  made  the  deed  at  any  time  after  the  bargain 
and  sale."  The  deed  was  made  April  3d,  1843 ;  discharge  by 
decree,  June  16th,  1843. 

^^  In  the  case  of  a  parol  contract  for  the  sale  of  lands,  if  af- 
terwards carried  into  effect  by  a  convevance,  the  deed  will 
relate  back  to  the  date  of  the  contract,'  &c.  4  Kent,  Com., 
461,  n.,  last  edition  ;  Clary  v.  Marshall^  6  B.  Mon.  (Ky.),  266. 

By  the  Texas  statute  of  frauds,  estate  for  less  than  five 
years  could  be  made  by  parol.     Dallam's  Dig.,  61. 

There  was  part-performance  of  the  parol  sale  ; — ^ 

1.  By  occupation.  Wilber  v.  Paine^  1  Ohio,  251 ;  Qregory 
V.  Mitchell,  1  Hoff.  (N.  Y.),  470. 

2.  By  improvements.  Parkhurst  v.  Van  Oortlandtj  1  Johns. 
(N.  Y.)  Ch.,  274. 

Part-performance  of  parol  contract  for  lands  saves  the  stat- 
ute of  frauds.     4  Kent,  Com.,  461. 

There  was  error  in  the  face  of  these  matters  of  fact  and  law, 
in  refusing  to  charge  as  asked  for.     (Charge  3.) 

Seventh  Point.  If  Hall  had  possessed  any  creditors  in 
Texas  at  the  time  he  surrendered  his  Texas  property,  (which 
does  not  appear  so  to  be,)  and  who  were  thereby  prejudiced, 
Hall  could  have  pleaded  his  discharge  in  Louisiana  against 
their  demands. 

This  by  statute  of  Texas.  It  would  be  a  legal  mockery, 
in  construing  this  statute,  to  say  that,  while  it  recognized  the 
validity  of  a  foreign  discharge,  it  did  not  recognize  the  effect 
of  that  discharge.  There  was  error  in  charging  the  latter. 
(Charge  12.) 

Eighth  Point.  As  against  every  person  but  the  State,  the 
assignee,  although  not  a  citizen  oi  Texas,  as  well  as  plaintiff, 
could  succeed  to  Hall's  rights,  and  hold  land. 

Aliens  may  take  by  purchase,  and  hold  land,  until  office 
found.     Fairfax  v.  Hunter^  7  Cranch,  603. 
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This  is  so  well  established,  said  a  distinguished  justice  of 
this  court,  that  the  reason  is  only  a  search  for  the  antiquary. 

And  until  land  is  seized  by  the  State,  aliens  may  convey  or 
maintain  action.     13  Wend.  (N.  Y.),  546. 

Naturalization  relates  back,  and  confirms  title  to  land  pur- 
chased during  alienage.  Jackson  v.  Beach^  1  Johns.  (N.  Y.) 
Cas.,  399. 

*Texas,  as  a  republic,  having  slept  on  her  rights  to  r*A;\ 
escheat  the  land  vested  by  Hall  in  his  assignee,  (con-  L 
ceding,  argumenti  gratidy  such  right  to  have  existed,)  when 
admitted  as  a  State,  the  disability  of  the  assignee  was  re- 
moved ;  and  the  annexation  operated  to  confirm  his  title  in 
the  same  manner  as  naturalization.  There  was  error  in 
refusing  so  to  charge,  as  at  charge  9. 

The  points  made  by  the  counsel  for  the  defendant  were 
the  following : — 

1.  This  is  an  action  of  trespass  to  try  title  under  the  stat- 
utory regulation  of  Texas,  which  declares  that  the  trial  shall 
be  regulated  by  the  principles  of  ejectment.  Hartley,  Dig. 
of  Texas  Laws,  p.  969.  It  requires  a  legal  title  to  sustain 
the  action  in  this  court. 

2.  The  transfer  of  land  by  a  foreign  bankruptcy  is  not 
such  a  title.  Whatever  may  be  doubtful  as  to  the  effect  of  a 
foreign  assignment  in  bankruptcy  upon  personal  estate,  it  is 
universally  admitted  that  it  cannot  convey  real  property, 
which  is  regulated  by  the  law  of  the  situs.  Story,  Confl.  of 
Laws,  §§  422  a,  428,  691. 

3.  The  record  shows  that  Oakey  was  a  citizen  of  Louisiana 
at  the  date  of  the  sale  to  him.  He  was  therefore  an  alien, 
and  the  tenth  section  of  the  general  provisions  of  the  consti- 
tution of  the  republic  forbids  aliens  to  hold  land  except  by 
titles  emanating  from  the  government.  Hartley,  Dig.,  38 ; 
Story,  Confl.,  §  429.  At  common  law  a  party  may  take  by 
purchase,  and  hold  until  office  found  ;  but  he  cannot  take  by 
operation  of  law,  or  by  descent,  or  by  bankruptcy.  As  he 
cannot  hold,  the  law  will  not  cast  the  title  upon  him. 

4.  The  act  of  the  Texas  Congress  does  not  recognize  con- 
veyances by  foreign  bankrupt  assignments.  It  is  confined  to 
the  effect  of  the  discharge.  The  discharge  is  one  thing,  the 
assignment  another,  and  they  are  quite  different  in  their 
effects.  The  Texas  bankrupt  law  required  a  regular  deed  of 
assignment  from  the  debtor.     Hartley,  Dig.,  114,  115. 

5.  The  bankrupt  law  of  the  United  States  of  1841  does 
not  provide  for  an  assignment.  It  requires  the  applicant  to 
present  a  petition,  with  a  list  of  his  creditors  and  their  places 
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of  rwidence,  together  with  a  schedule  of  his  property,  &c., 
«U)d  when  declared  a  bankrupt,  the  third  section  provides 
thut  title  to  all  his  property,  real  and  personal,  shall  be 
vested  in  assignees  "by  operation  of  law,"  without  any 
other  assignment  or  transfer.  Such  an  act  can  have  no 
extra-territorial  force  on  real  property,  for  the  obvious  rea- 
son, that  there  would  be  a  defect  of  jurisdiction.  The 
auUiority  of  the  court  could  not  extend  to  lands  beyond  the 
United  States. 
♦  ion         *The  title  to  lands  must  be  passed  according  to  the 

"•'  law  of  the  situs.  The  pretended  transfer  of  the  as- 
signee, Conrad,  could  not  pass  title  to  lands  in  Texas,  because 
it  was  not  a  deed  at  common  law,  nor  according  to  the  pro- 
visions of  the  laws  of  Texas.  It  had  neither  a  seal,  nor  the 
scroll  recognized  by  the  statutes  of  Texas.  It  had  no  sub- 
scribing witness,  nor  was  it  acknowledged  before  any  judge 
or  other  officer,  as  required  by  the  statutes  of  Texas.  If  the 
judgment  of  the  court  of  bankruptcy  could  have  had  any 
extra-territorial  force  or  authority  to  transfer  real  estate,  the 
instrument  of  the  commissioner  Conrad  cannot  operate  as  a 
deed  to  pass  the  fee.  Hartley,  Dig.,  128.  Under  any  aspect 
of  the  case,  it  could  not  support  ejectment.  More  especially 
when  it  was  shown  that  there  were  Texas  creditors  at  the 
time  Hall  was  declared  a  bankrupt. 

6.  The  registered  copy  of  the  conveyances  was  not  compe- 
tent evidence,  because  not  legally  admitted  to  record.  The 
originals  were  not  acknowledged  and  proved,  as  required  by 
the  Texas  registry  act,  and  were  not,  therefore,  evidence 
under  her  judiciary  act.     Hartley,  839  ;  Id.,  255. 

T.  The  description  in  the  transfer  of  the  commissioner,  of 
a  "  house  and  lot  in  Galveston,"  was  not  sufficient  without 
the  interlineation  of  the  number  and  block,  which  was  proved 
by  the  marshal  to  have  been  made  after  the  sale,  and  in  the 
handwriting  of  the  vendee.  This  of  itself  was  sufficient  to 
avoid  the  deed  unless  explained,  and  the  onus  of  the  explana- 
tion was  on  the  vendee. 

The  following  authorities  were  cited  in  addition,  to  show 
that  title  to  land  in  Texas  did  not  pass  to  the  assignee  of  a 
bankrupt  under  the  laws  of  a  foreign  country: — Kirby 
/Conn.),  818  ;  1  Har.  &  M.  (Md.),  236  ;  2  Id.,  463 ;  2  Hayw. 
f  N  C),  24  ;  4  McCord  (S.  C),  619  ;  1  Rep.  Con.  Ct.,  288 ; 
6  Binn.  (N.  Y.),  353 ;  6  Pick.  (Mass.),  286 ;  Bee,  Adm., 
244  •  5  Cranch,  302 ;  12  Wheat.,  861 ;  8  Wend.  (N.  Y.), 
588  •  2  Kent,  Com.,  1st  edition,  330  ;  20  Johns.  (N.  Y.),  264 ; 
iWheat.,  218  5  2  Story,  860  and  630 ;  1  Metcalf  and  Per- 
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kins's  Dig.,  400,  pi.  128, 124 ;  1  U.  States  Dig.  (Supplement)* 
270,  pi.  98,  94. 

Mr.  Justice  MoLE AN  delivered  the  opinion  of  the  court. 

A  writ  of  error  to  the  District  Court  of  the  United  States 
for  Texas  brings  this  case  before  us. 

Under  the  forms  of  procedure  in  Texas,  an  action  was 
commenced  by  petition,  on  the  25th  of  January,  1847,  by  the 
plaintiflF,  for  the  recovery  of  a  house  and  lot  in  the  city  of 
Galveston,  Texas,  described  in  the  plan  of  said  city,  number 
thirteen,  in  block  six  hundred  and  eighty-one.  The  plaintiff 
gave  in  ^evidence  a  deed  from  the  proprietors  of  the  rmAo 
city  for  the  lot  in  controversy  to  «iames  S.  Holman,  ^ 
dated  1st  June,  1840.  The  same  lot,  on  the  8d  of  April, 
1843,  was  conveyed  to  William  Hall,by  Snydor,  the  attorney 
of  Holman.  The  purchase  was  made  by  Hall,  some  time 
before  the  deed  was  executed,  and  he  entered  into  the  pos- 
session of  the  lot,  made  improvements  thereon,  and  continued 
to  occupy  it  until  his  death.  The  defendant  Ulies  has  been 
in  possession  of  the  lot  since  the  death  of  Hall. 
•  On  the  9th  of  February,  1843,  William  Hall  ("  late  of  Gal- 
veston, Texas  ")  filed  his  petition  for  the  benefit  of  the  bank- 
rupt law,  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  on  the  10th  of  March  fol- 
lowing he  was  declared  a  bankrupt.  A  schedule  of  his  assets 
was  filed,  among  which  was  the  lot  now  in  controversy. 
Francis  B.  Conrad,  of  the  city  of  New  Orleans,  was  appointed 
his  assignee,  who  gave  bond  as  required.  The  assignee,  on 
application  to  the  District  Court,  obtained  an  order  for  the 
sale  of  the  house  and  lot,  and  they  were  sold,  in  pursuance 
of  such  order,  to  Oakey,  the  plaintiff,  on  the  18th  of  June, 
1845,  to  whom  a  deed  was  executed  on  the  same  day  by  the 
assignee. 

Before  the  commencement  of  the  suit,  in  1844,  Hall  died, 
and  Bennett,  the  defendant,  was  appointed  his  administrator 
in  Texas.  Process  was  issued  against  him,  and  also  against 
Blies,  the  person  in  possession,  who  refused  to  recognize  the 
right  of  the  plaintiff 

In  his  answer  Bennett  avers,  that  the  petition  and  the  mat* 
ters  and  things  therein  set  forth  are  not  sufficient  in  law,  &c., 
and  he  prays  judgment,  &c.  And  for  further  answer  he 
states,  that  Hall  departed  this  Ufe  before  the  annexation  of 
Texas  to  the  United  States,  and  that  administration  of  his 
estate  was  duly  granted  to  the  defendant.  That  he  pi'oceeded 
in  the  discharge  of  his  duties,  and  he  exhibits  accounts 
against  the  estate  of  Hall,  by  himself  and  other  citizens  of 
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Texas,  which  were  allowed  by  the  Probate  Court,  amounting 
to  the  sum  of  $1,811,  before  any  conveyance  of  the  house 
and  lot  by  the  assignee  of  Hall  was  set  up  or  registered  in 
Galveston  County,  as  the  law  required.  And  he  avers  that 
there  is  no  property  to  satisfy  the  debts  of  the  estate,  except 
the  house  and  lot  in  controversy. 

Many  points  were  raised,  on  which  bills  of  exception  were 
taken  to  the  rulings  of  the  court,  in  the  progress  of  the  trial, 
but  the  validity  of  the  deed  of  the  assignee  to  the  plaintiff  is 
the  great  question  in  the  case. 

There  can  be  no  doubt,  the  proceedings  in  bankruptcy 
being  regular  and  bond  fide^  that  the  property  of  the  bank- 
*441  rupt,  within  *the  appropriate  jurisdiction,  became 
J  vested  by  the  act  of  Congress  in  his  assignee.  At  the 
time  of  the  decree  of  bankruptcy,  and  until  a  short  time 
before  the  sale  and  conveyance  of  the  property  in  question 
to  the  plaintiff,  Texas  was  an  independent  republic,  and  in 
every  respect  a  foreign  state  to  the  government  of  the  United 
States. 

In  this  country  there  is  some  diversity  of  opinion  among  the 
State  courts,  whether  a  bankrupt  law,  in  regard  to  personal 
property,  has  an  extra-territorial  operation.  That  it  has  such 
operation  is  a  doctrine  which  seems  to  be  well  settled  in 
England  by  numerous  decisions,  and  particularly  in  the 
Royal  Bank  of  Scotland  v.  Cuthhert^  (1  Rose,  Bank.  Cas.,  Ap- 
pendix, 462,  and  2  Rose,  Cas.,  291,)  in  which  Lord  Eldon 
said :  "  One  thing  is  quite  clear,  that  there  is  not  in  any  book 
any  dictum  or  authority  that  would  authorize  me  to  deny, 
at  least  in  this  place,  that  an  English  commission  passes,  as 
with  respect  to  the  bankrupt  and  his  creditors  in  England, 
the  personal  property  he  has  in  Scotland  or  in  any  foreign 
country." 

It  is  held  in  England,  that  an  assignment  of  personal  prop- 
erty under  the  bankrupt  law  of  a  foreign  country  passes  all 
such  property  and  debts  owing  in  England ;  that  an  attach- 
ment of  such  property  by  an  English  creditor,  with  or  with- 
out notice,  after  such  an  assignment,  is  invalid.  And  the 
doctrine  is  there  established,  that  an  assignment  under  the 
English  bankrupt  law  transfers  the  personal  effects  of  the  bank- 
rupt in  foreign  countries.  But  an  attachment  by  a  foreign 
creditor,  not  subject  to  British  laws,  under  the  local  laws  of 
a  foreign  country,  is  held  valid.  The  principle  on  which  this 
doctrine  rests  is,  that  the  personal  estate  is  held  as  situate  in 
that  country  where  the  bankrupt  has  his  domicile. 

A  statutable  conveyance  of  property  cannot  strictly  operate 
beyond  the  local  jurisdiction.  Any  enect  which  may  be  given 
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to  it  beyond  this  does  not  depend  upon  international  law,  but 
the  principle  of  comity ;  and  national  comity  does  not  require 
any  government  to  give  effect  to  such  assignment,  when  it 
shall  impair  the  remedies  or  lessen  the  securities  of  its  own 
citizens.  And  this  is  the  prevailing  doctrine  in  this  country. 
A  proceeding  in  rem  against  the  property  of  a  foreign  bank- 
rupt, under  our  local  laws,  may  be  maintained  by  creditors, 
notwithstanding  the  foreign  assignment. 

But  it  is  an  admitted  principle  in  all  countries  where  the 
common  law  prevails,  whatever  views  may  be  entertained  in 
regard  to  personal  property,  that  real  estate  can  be  conveyed 
only  under  the  territorial  law.  The  rule  is  laid  down  clearly 
and  concisely  by  Sir  William  Grant,  in  Curtis  v.  Hutton^  14 
*Ve8.,  587,  641,  where  he  says,  "  The  validity  of  every  r*Ar:. 
disposition  of  real  estate  must  depend  upon  the  law  of  L 
the  country  in  which  that  estate  is  situated."  The  same  rule 
prevails  generally  in  the  civil  law.  Boullenois,  John  Voet, 
Christinseus,  and  others,  (cited  in  Story,  Confl.  of  Laws,  359, 
360,)  say,  ''  As  a  general  rule,  movable  property  is  governed 
by  the  law  of  the  domicile,  and  real  property  by  the  law  of 
the  9itu9  reir 

This  doctrine  has  been  uniformly  recognized  by  the  courts 
of  the  United  States,  and  by  the  courts  of  the  respective 
States.  The  form  of  conveyance  adopted  by  each  State  for 
the  transfer  of  real  property  must  be  observed.  This  is  a 
regulation  which  belongs  to  the  local  sovereignty. 

It  is  argued  that  the  entire  interest  in  the  property  in  dis- 
pute passed,  under  the  bankruptcy,  to  the  assignee  of  Hall ; 
and  that,  it  being  sold  under  the  order  of  the  District  Court 
to  the  plaintiff,  the  title  is  vested  in  him,  the  same  as  if  the 
conveyance  had  been  executed  by  Hall. 

On  the  appointment  and  qualification  of  the  assignee,  the 
property  of  the  bankrupt,  under  the  act  of  Congress,  became 
vested  in  him,  for  the  benefit  of  the  creditors  of  the  bankrupt. 
But  there  was  no  assignment  in  fact  made  b}'  Hall.  He 
made  application  for  relief  under  the  law,  and  may  be  said 
to  be  a  voluntary  bankrupt ;  but  there  was  no  other  assign- 
ment of  his  effects  than  that  which  resulted  from  the  op- 
eration of  the  law.  As,  under  the  Constitution,  Congress 
exercised  an  exclusive  jurisdiction  over  the  subject  of  bank- 
ruptcy, the  same  rule  of  procedure  extended  throughout  the 
Union.  But  the  act  of  Congress  could  have  no  extra-territo- 
rial effect.  Texas  was  an  independent  republic  at  the  time 
of  the  decree  in  bankruptcy,  and  consequently  no  claim  under 
it,  even  as  regards  personal  property,  in  that  republic,  could 
be  made,  except  on  the  ground  of  comity.     And  on  our  own 
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principles  this  could  not  be  done,  to  the  injury  of  local  cred- 
itors* 

Hall  in  his  lifetime  might  have  conveyed  this  property  by 
observing  the  forms  adopted  by  Texas.  But  the  assignee  took 
no  legal  estate  in  the  premises  under  the  bankrupt  law ;  and 
consequently  he  could  not  convey  such  an  estate  to  the  plain- 
tiff. No  proposition  would  seem  to  be  clearer  of  doubt  than 
this.  It  is  believed  that  no  sovereignty  has,  at  any  time,  as^ 
sumed  the  power,  by  legislation  or  otherwise,  to  regulate  the 
distribution  or  conveyance  of  real  estate  in  a  foreign  govern- 
ment. There  is  no  pretence  that  this  government,  through 
the  agency  of  a  bankrupt  law,  could  subject  the  real  property 
in  Texas,  or  in  any  other  foreign  government,  to  fche  payment 
of  debts.  This  can  only  be  done  by  the  laws  of  the  sove- 
reignty where  such  property  may  be  situated. 
♦461  *lt  is  said  that  Texas,  by  an  act  of  the  17th  of 
J  March,  1841,  has  recognized  the  validity  of  foreign 
bankrupt  laws.  There  is  nothing  in  that  act  which  can  affect 
the  question  now  under  consideration.  It  merely  provides, 
that  where  relief  has  been  ^ven  under  any  foreign  bankrupt  or 
insolvent  law  to  an  individual  who  has  surrendered  his  prop- 
erty, and  who  afterwards  shall  become  a  citizen  of  Texas,  he 
shall  be  considered  as  discharged  from  his  debts,  unless  fraud 
be  shown. 

But  if  the  assignee  had  power  to  convey  the  property,  there 
would  be  two  fatal  objections  to  the  title  of  the  plaintiff.  The 
deed  is  not  executed  according  to  the  form  required  by  the 
laws  of  Texas  for  the  conveyance  of  real  estate.  Under  such 
an  instrument  the  fee  does  not  pass.  And  in  the  second 
place,  if  the  deed  were  operative  to  convey  the  fee,  the  prop- 
erty would  be  subject  to  satisfy  the  claims  of  the  Texas  cred- 
itors of  Hall.  Administration  of  his  estate  was  granted  to 
Bennett,  who  took  upon  himself  the  trust,  and  made  returns 
to  the  court  of  the  debts  of  Hall,  amounting,  as  above  stated, 
to  the  sum  of  eighteen  hundred  dollars,  before  he  had  any 
notice  of  the  bankrupt  proceeding.  And  it  is  averred  that 
these  creditors  trusted  Hall,  knowing  he  possessed  the  prop- 
erty in  controversy.  Bennett,  it  is  insisted,  represents  only 
the  rights  of  the  deceased,  and,  the  right  to  this  property  hav- 
ing become  divested  by  the  decree  in  bankruptcy,  he  can  set 
up  no  objection  to  the  plaintiff's  title.  The  position  is  not 
sustainable.  The  administrator  represents  the  rights  of  cred- 
itors, and  as  regards  this  controversy  must  be  considered  as 
standing  in  their  stead.  He  is  responsible  to  the  court  for 
the  faithful  administration  of  all  the  assets  of  the  deceased 
within  the  jurisdiction  under  which  he  acts.  The  creditors 
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who  have  substantiated  their  claims  were  not  subject  to  the 
decree  of  bankruptcy.  From  the  property  which  Hall 
was  known  to  possess  in  Texas,  it  is  alleged  they  gave  him 
credit,  and  a  conveyance  of  the  property,  under  the  circum- 
stances, could  only  be  held  valid  by  a  disregard  of  the  rights 
of  the  Texas  creditors.  This,  we  suppose,  could  not  receive 
the  sanction  of  the  courts  of  that  State.  Whether  advantage 
could  be  taken  of  this  in  the  present  procedure,  if  the  deed  to 
the  plaintiff  conveyed  the  fee,  it  is  unnecessary  to  determine. 

The  annexation  of  Texas  to  the  United  States  long  after 
the  decree  of  bankruptcy,  and  a  short  time  before  the  deed 
by  the  assignee  was  made  to  the  plaintiff,  does  not  affect  the 
question.  At  the  time  the  decree  in  bankruptcy  w^  pro- 
nounced, there  was  no  jurisdiction  over  this  property ;  and 
the  subsequent  annexation  cannot  enlarge  that  jurisdiction. 
The  rights  of  creditors  were  fixed  by  the  decree. 

*We   deem  it  unnecessary  to  examine   the   other     r^jj^i^ 
exceptions,  as  we  are  all  of  the  opinion,  that  the  title     '- 
to  the  property  in  controversy  did  not  pass  to  the  assignee, 
under  the  decree  in  bankruptcy.     The  judgment  of  the  Dis- 
trict Court  is,  therefore,  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  On  consider- 
ation whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 


>>•<> 


Thb  United  States,  Appellants,  v.  Baptiste  Guillem, 
Claimant  op  One  Box  of  Specie. 

a  neutial  leaving  a  beUigerent  country,  in  which  he  was  domiciled  at  the 
commencement  of  the  war,  is  entitled  to  the  rights  of  a  neutral  in  his  person 
and  property,  as  soon  as  he  sails  from  the  hostile  port. 

The  property  he  takes  with  him  is  not  liable  to  condemnation  for  a  breach  of 
blockade  by  the  vessel  in  which  he  embarks,  when  entering  or  departing 
from  the  port,  unless  he  knew  of  the  intention  of  the  vessel  to  break  it  in 
going  out.^ 

^  Neutral  trade  is  entitled  to  pro-  ligerents  whatever  belligerents  choose 
tection  in  all  courts.  Neutrals,  in  to  buy.  The  principal  exceptions  to 
their  own  country,  may  sell  to  bel-    this  rule  are,  that  neutrals  must  not 
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This  was  an  appeal  from  the  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Louisiana,  sitting  as  a 

prize  court. 

Baptiste  Guillem,  a  French  citizen,  was  domiciled  in  Mex- 
ico, and  had  resided  there  about  three  years  before  the  war 
with  the  United  States  was  declared.  His  occupation  was 
that  of  cook  in  a  hotel,  and  he  was  engaged  in  it  in  Vera 
Cruz  when  hostilities  with  this  country  commenced.  He  was 
not  naturalized  and  had  taken  no  steps  to  become  a  citizen  of 
Mexico.  He  continued  in  Vera  Cruz,  pursuing  his  ordinary 
business,  until  he  learned  that  an  attack  was  about  to  be 
made  on  the  city,  by  sea  and  land,  by  the  forces  of  the  United 
States.  He  immediately  prepared  to  leave  the  country  and 
return  to  France,  with  his  family,  carrying  with  him  all  the 
money  he  had  saved.  He  intended  to  embark  in  the  British 
steamer,  which  was  expected  to  arrive  at  Vera  Cruz  early  in 
March,  1847,  and  obtained  a  passport  from  the  French  consul 
for  that  purpose.     But  the  steamship  was  wrecked  on  the 

sell  to  one  belligerent  what  they  re-  ent  engaged  in  actual  war,  to  use  this 

fuse  to  sell  to  the  other,  and  must  not  mode  of  coercion,  for  the  purpose  of 

furnish  soldiers  or  sailors  to  either;  subduing  the  enemy.     To  legitimate 

nor  prepare,  nor  suffer  to  be  prepared  the  capture  of  a  neutral  vessel  or 

witliin  their  territory,  armed  ships  or  property  on  the  high  seas,  a  war  must 

military  or  naval  expeditions  against  exist  de  facto,  and  the  neutral  must 

dither.    So,  too,  except  goods  contra-  have  a  knowledge  or  notice  of  the 

band  of  war,  or  conveyed  with  intent  intention  of  one  of  the  parties  bel- 

to  violate  a  blockade,  neutrals  may  ligerent  to  use  this  mode  of  coercion 

transport    to    belligerents    whatever  against  a  port,  city,  or  territory,  in 

belligerents  may  agree  to  take.    And,  possession  of  the  oUier.    Prize  CaseSf 

•o  again,  neutrals  may  convey  in  neu-  2  Black,  666. 

tral  ships,  from  one  neutral  port  to  Section  3  of  the  neutrality  act  of 

another,  any  goods,  whether  contrar  Congress  of  1818  (3  Stat,  at  L.,  447) 

band  of  war  or  not,  if  intended  for  does  not  render  the  landing  of  a  cargo 

actual  delivery,  at  the  port  of  desti-  contraband  of  war,  on  the  shore  of 

nation,  and  to  become  part  of  the  the  country  of  one  belligerent,  at  a 

common  stock  of  the  country  or  of  point  not  blockaded,  an  act  of  hos- 

the  port.     The  Bermuda,  3  Wall.,  651.  tility  against  the   other  belligerent. 

The  trade  of  neutrals  with  belliger-  The  Florida,  4  Ben.,  452. 

ents  fai  articles  not  contraband  is  ab-  During  the  late  civil  war,  cotton 

solutely  free  unless  interrupted   by  being  "potentially  an  auxiliary"  of 

blockade ;  the  conveyance  by  neutrals  the  enemy  with  whom    the    United 

to  belligerents  of  contraband  articles  States  was  contending,  when  found 

is  always  unlawful,  and  such  articles  within     the     Confederate    territory, 

may  always  be  seized  during  transit  though  the  private  property  of  non- 

by  sea.     The  Peterhoff,  5  Wall.,  28.  combatants,  was  a  legitimate  subject 

Neutrals  have  a  right  to  challenge  of    capture    by   the    federal    forces, 

the  existence  of  a  blockade  de  facto,  Mrs.  Alexander's  Cotton,  2  Wall.,  404 ; 

and  also  the  authority  of  the  party  United  States  v.  Padelford,  9  Id.,  531 ; 

exercising  the  right  to  institute   it.  Sprott  v.   United  States,  20  Id.,  459; 

They  have  a  right  to  enter  the  ports  Haycraft,  v.  United  States,  22  Id.,  81 ; 

of  a  friendly  nation  for  the  purposes  Lamar  v.  Browne,  2  Otto,  187 ;  Young 

of  trade  and  commerce,  but  are  bound  v.  United  StcUes,  7  Id.»  39. 
to  recognize  the  rights  of  a  belliger- 
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island  of  Coba,  and  did  not  reach  Vera  Cruz,  and  Guillem  was 
still  in  that  city  when  General  Scott  landed  and  closely 
besieged  it. 

The  port  of  Vera  Cruz  had  been  blockaded  by  the  naval 
*forces  of  the  United  States  from  the  commencement  r^^^o 
of  the  war.  When  the  land  forces  arrived,  and  the  *- 
siege  was  about  to  commence,  General  Scott  and  Commodore 
Perry  (who  commanded  the  blockading  squadron)  agreed  to 
leave  the  blockade  open  to  the  consuls  and  other  neutrals,  to 

Kss  out  to  their  respective  ships  of  war,  until  the  22d  of 
arch,  after  which  all  communication  with  the  besieged  city 
was  interdicted. 

On  the  13th  of  March,  a  French  vessel  called  La  Jeune 
Nelly  came  into  the  port,  having  run  the  blockade.  She 
came  in  in  the  daytime,  with  her  colors  flying,  nor  is  there 
any  evidence  in  the  record  to  show  that  it  was  known  in  Vera 
Cruz  that  she  had  come  into  port  without  permission  from 
the  blockading  ships.  She  sailed  again  on  the  19th  of  March, 
bound  for  Havre,  in  open  day,  and  without  manifesting  any 
desire  for  concealment,  but  yet  in  breach  of  the  blockade* 
But  there  was  no  evidence  that  Guillem  knew  she  came  in  or 
was  sailing  out  in  breach  of  the  blockade.     Guillem  took 

Eassage  on  board  of  this  vessel  with  his  family,  and  took  with 
im  in  gold  and  silver  two  thousand  eight  hundred  and  sixty 
dollars, — the  whole  amount  of  his  three  years'  earnings  in 
Mexico.  The  Jeune  Nelly  had  no  cargo  and  sailed  in  ballast. 
The  money  of  Guillem  was  not  shipped  as  cargo,  nor  invoiced, 
but  was  taken  with  him  as  a  part  of  his  personal  effects.  The 
money  was  chiefly  in  two  bags,  which  were  kept  in  his  state- 
room, but  a  part  of  it  was  in  a  belt  about  his  person. 

The  Jeune  Nelly  was  captured  by  the  blockading  squadron 
a  few  hours  after  she  sailed  ;  and  on  the  night  following  was 
wrecked  and  totally  lost  on  one  of  the  islands  near  the  port ; 
but  the  passengers,  crew,  and  all  the  money  and  property  on 
board,  were  saved.  The  passengers  and  crew  were  immedi- 
ately released,-  and  the  money  of  Guillem  and  other  property 
on  board  were  taken  possession  of  by  the  orders  of  Commo- 
dore Perry,  and  sent  to  New  Orleans  for  adjudication.  It 
was  libelled  in  the  District  Court,  and  condemned,  as  lawfully 
seized.  Guillem  appealed  from  this  decree  to  the  Circuit 
Court,  where  it  was  reversed,  and  the  money  in  question 
directed  to  be  restored  and  refunded  to  him.  The  captors 
appealed  from  this  last-mentioned  decree  to  the  Supreme 
Court. 
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It  was  argued  by  Mr.  Crittenden  (Attorney-General),  for 
the  appellants,  and  Mr,  SoulS^  for  the  claimant. 

• 

Mr.  Crittenden^  for  the  appellants. 

As  it  has  been  set  up  and  insisted  on  that  Guillem,  in 
embarking  on  board  the  Jeune  Nelly,  acted  under  permission 
of  General  Scott,  it  is  necessary  to  ascertain  what  actually 
♦4.Q1  *^^^  *place  at  the  time  at  Vera  Cruz.  The  correspon- 
J  dence  of  General  Scott,  as  to  the  operations  of  the 
army  before  Vera  Cruz,  will  be  found  annexed  to  President 
Polk's  message  to  Congress  of  December,  1847,  in  1  Senate 
Documents,  p.  216,  et  seq.  From  this  correspondence  it 
appears  that  the  landing  of  the  troops  was  effected  on  the  9th 
of  March,  and  that  on  the  13th,  in  answer  to  a  request  of  the 
French  and  Spanish  consuls  that  in  his  operations  he  might 
respect  the  persons  and  property  of  French  and  Spanish  sub- 
jects, he  communicated  to  them,  that  in  carrying  the  city, 
whether  by  bombardment  or  assault,  it  would  be  exceedingly 
difficult,  particularly  in  the  night-time,  for  his  forces  to  see 
the  consular  flags,  or  to  discriminate  between  the  persons  and 
property  of  friends  and  the  persons  and  property  of  the 
enemy ;  he  could,  therefore,  only  promise  to  do  all  that  cir- 
cumstances might  possibly  permit  to  cause  such  discrimina- 
tion to  be  observed.  He  also  sent  them  safeguards  under  his 
signature,  (p.  219.)  By  a  letter  of  his  to  Commodore  Perry, 
of  the  22d,  it  appears  that  up  to  that  time  intercourse  had 
been  allowed  between  the  neutral  vessels  of  war  and  the  city 
and  castle  of  Vera  Cruz,  but  was  then  put  an  end  to.  (p.  228.) 
And  a  communication  to  that  effect  was  made  by  Commodore 
Perry  to  the  commanders  of  the  neutral  ships  of  war.  (p. 
228.)  It  was  not  until  the  24th  that  the  Britisli,  French, 
Spanish,  and  Prussian  consuls  addressed  General  Scott,  pray- 
ing him  to  suspend  hostilities,  and  to  grant  a  truce,  to  enable 
their  countrymen  to  leave  the  place  with  their  women  and 
children,  (p.  229.)  In  a  despatch  to  the  Secretary  of  War, 
under  date  of  the  25th,  General  Scott  says: — **A11  the  bat- 
teries, Nos.  1,  2,  3,  4,  and  5,  are  in  awful  activity  this  morn- 
ing. The  effect  is  no  doubt  very  great,  and  I  think  the  city 
cannot  hold  out  beyond  to-day.  To-morrow  morning  many 
of  the  new  mortars  will  be  in  a  position  to  add  their  fire, 
when,  or  after  the  delay  of  some  twelve  hours,  if  no  proposi- 
tion to  surrender  should  be  received,  I  shall  organize  parties 
for  carrying  the  city  by  assault.  So  far,  the  defence  has  been 
spirited  and  obstinate. 

"  I  inclose  a  copy  of  a  memorial  received  last  night,  signed 
by  the  consuls  of  Great  Britain,  France,  Spain,  and  Prussia, 
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within  Vera  Cruz,  asking  me  to  grant  a  truce  to  enable  the 
neutrals,  together  with  Mexican  women  and  children,  to  with- 
draw from  the  scene  of  havoc  about  them.  I  shall  reply,  the 
moment  that  an  opportunity  may  be  taken,  to  say, — Ist. 
That  a  truce  can  only  be  granted  on  the  application  of  Gov- 
ernor Morales,  with  a  view  to  a  surrender.  2d.  That  in  send- 
ing safeguards  to  the  different  consuls,  beginning  as  far  back  as 
the  13th  instant,  I  distinctly  admonished  them,  particularly 
the  *French  and  Spanish  consuls,  and  of  course  r^cQ 
through  the  two  the  other  consuls,  of  the  dangers  that  ^ 
have  followed.  3d.  That  although  at  that  date  I  had  already 
refused  to  allow  any  person  whatever  to  pass  the  line  of 
investment  either  way,  yet  the  blockade  had  been  left  open 
to  the  consuls  and  other  neutrals,  to  pass  out  to  their  respeo- 
tive  ships  of  war,  up  to  the  22d  instant.  And,  4th.  I  shall 
inclose  to  the  memoralists  a  copy  of  my  summons  to  the  gov- 
ernor, to  show  that  I  had  fully  considered  the  hardships  and 
distresses  of  the  place,  including  those  of  women  and  children, 
before  one  gun  had  been  fired  in  that  direction.  The  inter- 
course between  the  neutral  ships  of  war  and  the  city  was 
stopped  at  the  last-mentioned  date,  with  my  concurrence, 
which  I  placed  on  the  ground  that  that  intercourse  could  not 
fail  to  give  to  the  enemy  moral  aid  and  comfort."  (pp.  225, 
226.) 

General  Scott  accordingly,  on  the  same  day,  addressed  a 
communication  to  the  consuls  of  the  nature  above  indicated, 
in  which  he  says  that  he  deeply  regrets  the  lateness  of  their 
application,  for  up  to  the  22d  instant  the  communication  be- 
tween the  neutrals  in  Vera  Cruz  and  the  neutral  ships  of  war 
lying  off  Sacrificio  was  left  open,  mainly  to  allow  those  neu- 
trals an  opportunity  to  escape  from  the  horrors  of  the  impend- 
ing siege,  of  which  he  gave  to  the  consuls  every  admonition 
in  his  power,  (pp.  230,  231.)  This  communication  was 
made  known  to  the  Mexican  general,  and  led  to  the  capitular 
tion. 

From  the  preceding  narrative  it  appears  that  the  only  per- 
mission to  neutrals  given  by  General  Scott  or  Commodore 
Perry,  was  to  pass  from  Vera  Cruz  to  the  ships  of  war  of  their 
respective  nations. 

No  treaty  stipulations  between  the  United  States  and 
France,  on  the  subject  of  blockade,  were  in  existence  at  the 
date  of  these  occurrences.  There  was  a  convention  made  be- 
tween them  on  the  subject,  in  1800,  but  which  was  to  last 
only  eight  years.  After  the  expiration  of  that  time,  it  does 
not  seem  to  have  been  renewed. 

The  cause  is  now  to  be  heard  in  the  Supreme  Court,  on  an 
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appeal  taken  by  the  United  States  from  so  much  of  the  decree 
of  the  Circuit  Court  as  is  in  favor  of  Guillem  for  the  amount 
claimed  by  him. 

There  can  be  no  question  that  the  Jeune  Nelly  was  liable 
to  capture  for  breach  of  the  blockade,  and  such  was  the 
answer  of  our  own  government  to  that  of  France,  when  it 
made  reclamation  on  behalf  of  the  owner  for  the  value  of  the 
vessel.  She  was  guilty  of  a  violation  of  blockade,  both  in 
going  into  Vera  Cruz  and  coming  out  of  it. 

The  guilt  of  a  breach  inward  is  not  discharged  until  the 
;.^  -J  end  *of  the  return  voyage ;  and  if  a  vessel  is  taken  in 
^  any  part  of  that  voyage,  she  is  taken  in  delicto.  The 
Frederick  Molke,  1  Rob.,  87 ;  The  Lisette,  6  Rob.,  395 ;  The 
Joseph^  8  Cranch,  451. 

The  act  of  egress  is  as  culpable  as  the  act  of  ingress.  The 
ease  of  the  Frederick  Molke^  above  cited,  is  identical  with 
the  present.  The  Vrouw  Judith^  1  Rob.,  151 ;  The  Neptunvs^ 
1  Rob.,  171 ;  The  Adelaide^  2  Rob.,  Ill,  n.  The  cases  of  the 
Juffrow  Maria  Schrceder^  8  Rob.,  153,  and  the  Welvaart  Van 
Pillow^  2  Rob.,  130,  decide  that  the  offence  of  running  a 
blockade  outward  is  not  purged  until  the  end  of  the  voyage, 
and  that  until  then  the  vessel  so  guilty  is  subject  to  capture 
by  any  cruiser  of  the  blockading  power. 

There  are  exceptions  in  the  case  of  egress.  "  A  ship  that 
has  entered  previous  to  the  blockade  may  retire  in  ballast,  or 
taking  a  cargo  that  has  been  put  on  board  before  the  block* 
ade."  The  Juno^  2  Rob.,  118.  That  a  belligerent  may  law- 
fully blockade  the  port  of  his  enemy  is  admitted ;  but  it  is 
also  admitted  that  this  blockade  does  not,  according  to  modern 
usage,  extend  to  a  neutral  vessel  found  in  port,  nor  prevent 
her  coming  out  with  the  cargo  which  was  on  board  when  the 
blockade  was  instituted.  Oliver  a  v.  Union  Insurance  Company^ 
8  Wheat.,  194 ;  1  Kent,  147.  The  Jeune  Nelly  does  not  oome 
within  either  of  these  exceptions.  There  are  other  excep- 
tions,  for  which  see  Wheaton's  Elements,  548,  and  2  Wild- 
man,  201,  but  which  have  no  bearing  in  this  case. 

But  to  come  to  the  question  in  the  case,  Were  the  property 
and  effects  of  the  neutral  Guillem,  on  board  the  Jeune  Nelly 
when  she  broke  the  blockade  outward,  liable  to  capture  ?  The 
oourt  below  has  decided  they  were  not,  on  the  ground  that 
Guillem  had  left  Mexico  with  an  intention  to  return  to  France, 
aad  therefore  was  no  longer  a  resident  of  the  power  witli 
wiiom  the  United  States  were  at  war.  It  is  a  well'-koown 
Iftw,  that,  if  a  neutral  reside  in  the  country  of  one  of  the 
belligerents,  his  property  and  effects  sent  from  that  country 
liable  to  capture  by  the  other,  as  enemy's  property,  wher- 
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e^er  found  on  the  ocean.  1  Kent,  Com.,  75.  A  national 
character,  however  acquired  by  residence,  may  be  thrown  off 
at  pleasure  by  a  return  to  the  native  country.  It  is  an  ad- 
ventitious cliaracter,  and  ceases  by  non-residence,  or  when  a 
party  puts  himself  in  motion,  bond  fide^  to  quit  the  country, 
sine  animo  revertendi^  and  such  an  intention  is  essential  to 
enable  him  to  resume  his  native  character.  1  Kent,  Com., 
78. 

But  with  all  due  deference  it  is  submitted  that  these  doc- 
trines have  no  application  in  a  case  of  capture  for  breach  of 
blockade.  A  blockade  has  the  effect  to  seal  and  shut  up  the 
blockaded  port  against  all  trade  whatsoever.  Sir  William 
*Scott  says  it  would  not  properly  be  a  blockade  unless  r^g^^ 
neutrals  were  restricted.  L 

^^  A  blockade  may  be  more  or  less  rigorous,  either  for  the 
single  purpose  of  watching  the  military  operations  of  the  en* 
emy,  and  preventing  the  egress  of  their  fleet,  as  at  Cadisc ;  or 
on  a  more  extended  scale,  to  cut  off  all  access  of  neutral  ves- 
sels to  that  interdicted  place,  which  is  strictly  and  properly 
a  blockade ;  for  the  other  is,  in  truth,  no  blockade  at  all,  as 
far  as  neutrals  are  concerned,  it  is  an  undoubted  right  of 
belligerents  to  impose  such  a  blockade,  though  a  severe  right, 
and  as  such  not  to  be  extended  by  construction  ;  it  may  oper« 
ate  as  a  grievance  on  neutrals,  but  it  is  one  to  which,  by  the 
law  of  nations,  they  are  bound  to  submit."  Ths  Juffraw 
Maria  Schrceder^  3  Rob.,  154. 

The  decision  in  the  case  of  the  Vroww  Judith^  1  Rob.,  151, 
which  was  a  case  of  violation  of  blockade  outward  by  a  neu- 
tral, says :  ^^  Now,  with  respect  to  the  matter  of  blockade,  I 
must  observe  that  a  blockade  is  just  as  much  violated  by  a 
vessel  passing  outwards  as  inwards.  A  blockade  is  a  sort  of 
circumvallation  round  a  place,  by  which  all  foreign  connection 
and  correspondence  is,  as  far  as  human  force  can  effect  it,  to 
be  entirely  cut  off.  It  is  intended  to  suspend  the  entire  com*- 
merce  of  the  place,  and  a  neutral  is  no  more  at  liberty  to  as- 
sist the  traffic  of  exportation  than  of  importation." 

^^  To  shut  up  the  ports  of  a  country,  and  exclude  naula^ala 
from  all  commerce,  is  a  great  inconvenience  upon  them,  al- 
thou^  it  is  one  to  which  they  are  bound  to  submit ;  for  there 
is  no  principle  of  the  law  of  nations  better  established,  thaa 
that  a  belligerent  has  a  right  to  impose  a  blockade  on  the 
ports  of  his  enemy."     The  Juno^  2  Rob.,  117. 

On  the  part  of  the  United  States  it  will  therefore  be  con- 
tended : — 

1.  That  the  money  of  Guillem  was  liable  to  capture. 

The  consequence  of  a  breach  of  blockade  is  the  confisoatiioii 
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of  the  ship,  and  the  cargo  is  always  primd  facie  implicated  in 
the  guilt  of  the  owner  and  master  of  the  ship.  1  Kent,  Com., 
151. 

In  the  case  of  the  Mercuriu»y  1  Rob.,  84,  it  is  decided  that, 
to  make  the  conduct  of  the  ship  affect  the  cargo,  it  is  neces^ 
sary  to  show  that  the  owners  of  the  cargo  were  conusant  of 
the  blockade  before  the  car^o  was  shipped ;  or  to  show  that 
the  act  of  the  master  binds  them. 

The  blockade  of  Vera  Cruz  was  established  shortly  after 
the  declaration  of  war,  in  May,  1846.  Now  Guillera  was  at 
that  time,  and  up  to  the  day  of  his  departure,  living  in  the 
city,  and  must  have  daily  seen  the  blockading  squadron  cruis- 
ing off  the  port,  and  could  not  pretend  ignorance  of  the  block- 
«cQn  ade.  Both  *in  his  claim  and  examination  as  a  witness, 
J  he  admits  that  be  knew  of  it ;  yet,  with  full  knowledge 
of  its  existence,  and  as  if  in  defiance  and  derision  of  it,  he  era- 
barked  his  property  on  board.  He  was,  therefore,  by  his  own 
admission,  guilty,  and  his  property  is  good  prize.  ^^  A  breach 
of  blockade  subjects  the  property  of  all  those  concerned  in  it 
to  confiscation.  The  penalty  attaches  to  all  those  who  are 
privy  to  the  fraud,  by  themselves  or  their  agents.  2  Wild- 
man,  208,  referring  to  the  case  of  the  Wasser  Hundt^  Dods., 
27. 

But  it  is  said  that  this  money  is  not  good  prize,  because  it 
was  not  shipped  as  cargo.  In  maritime  warfare,  private  prop- 
erty taken  at  sea,  or  afloat  in  port,  is  indiscriminately  liable 
to  capture  and  confiscation.     Wheaton,  Elements,  405. 

Besides,  money  has  been  recognized  by  Congress  as  good 
prize  of  war.  By  the  eighth  article  of  the  rules  and  regula- 
tions of  the  navy  (2  Stat,  at  L.,  46),  it  is  declared:  "That 
no  person  shall  take  out  of  a  prize,  or  vessel  seized  as  prize, 
any  money,  plate,  goods,  or  any  part  of  her  rigging,  unless  it 
be  for  the  better  preservation  thereof,  or  absolutely  necessary 
for  the  use  of  any  of  the  vessels  of  the  United  States,  before 
the  same  shall  be  adjudged  lawful  prize  by  a  competent  court; 
but  the  whole,  without  fraud,  concealment,  or  embezzlement, 
shall  be  brought  in,  and  judgment  passed  thereon,  upon  pain 
that  every  person  offending  herein  shall  forfeit  his  share  of 
the  capture,  and  suffer  such  further  punishment  as  a  court- 
martial,  or  the  court  of  admiralty  in  which  the  prize  is  ad- 
judged, shall  impose." 

And  by  the  ninth  article  it  is  declared  :  "  That  no  person 
in  the  navy  shall  strip  off  their  clothes,  or  pillage,  or  in  any 
manner  maltreat  persons  taken  on  board  a  prize,  on  pain  of 
such  punishment  as  a  court-martial  shall  adjudge." 

It  has  been  before  remarked,  that  Lieutenant  McLaughlin 
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must  have  been  misinforined  as  to  the  money  being  taken 
from  the  persons  of  the  people  found  on  board  the  Jeune 
Nelly.  Guillem  himself  admits  that,  with  the  exception  of 
the  ninety-seven  and  a  half  doubloons,  it  was  taken  by  the 
boats  of  the  Mississippi  from  the  wreck  to  that  vessel,  in 
buckets,  the  bags  containing  it  having  burst.  As  to  the  im- 
putation cast  upon  an  officer  who  is  not  named,  as  to  the 
ninety-seven  and  a  half  doubloons,  there  is  not  a  particle  of 
evidence  in  the  case  to  sustain  it. 

2.  That  no  permission  had  been  given  either  by  General 
Scott  or  Commodore  Perry,  at  the  time  Guillem  left  Vera 
Cruz,  allowing  neutrals  to  leave  that  port  with  their  property. 

By  the  letters  of  General  Scott  and  Commodore  Perry  be- 
fore referred  to,  all  the  permission  allowed  to  neutrals  was  to 
*have  intercourse  with  the  vessels  of  war  of  their  re-     r*r^ 
spective  countries,  and  even  that  permission  was  with-     *- 
orawn  on  the  22d  of  March. 

General  Scott,  in  his  letter  of  that  date  to  Commodore 
Perry,  says :  "  I  have  this  moment  received  your  note  of  this 
date,  inquiring  whether,  in  my  opinion,  it  may  not  be  a  neces- 
sary measure  of  expediency  to  stop,  for  the  present,  the 
intercourse  heretofore  allowed  between  the  neutral  vessels  of 
war,  off  this  coast,  and  the  city  and  castle  of  Vera  Cruz." 
General  Scott  approved  of  the  course  suggested. 

Commodore  Perry,  in  his  letters  to  the  commanders  of  the 
foreign  vessels  of  war,  on  the  same  day,  says  :  "  The  city  and 
castle  of  Vera  Cruz  being  now  closely  besieged  and  block- 
aded by  the  military  and  naval  forces  of  the  United  States, 
it  has  become  necessary  to  prevent  all  communication  from 
outside,  unless  under  a  flag  of  truce.  I  am,  therefore,  con- 
strained to  inform  you,  that  all  intercourse  between  the  ves- 
sels and  boats  under  your  command,  and  that  part  of  the 
Mexican  coast  encompassed  by  the  United  States  forces,  must 
for  the  present  cease." 

General  Scott,  in  his  letter  to  Secretary  Marcy  under  date 
of  the  26th  of  March,  says :  "  That,  although  on  the  18th  of 
March  I  had  already  refused  to  allow  any  persons  whatever 
to  pass  the  line  of  investment  either  way,  yet  the  blockade 
had  been  left  open  to  the  consuls  and  other  neutrals,  to  pass 
out  to  their  respective  ships  of  war,  up  to  the  22d  instant," 
and  that  this  intercourse  was  then  stopped. 

General  Scott's  letter  to  the  consuls  is  to  the  same  effect, 
speaking  only  of  communication  between  the  neutrals  in  the 
city  and  the  ships  of  war  of  their  respective  nations. 

There  is  not  one  word  in  these  letters  which  affords  a  pre- 
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ten  06  to  say  that  neutrals  were  allowed  to  ship  their  prop- 
erty. 

This  case  liixs  been  presented  as  one  of  liardsliip.  On  this 
subject  the  court  said,  in  the  case  of  The  Joseph^  8  Cranch, 
464 :  **  Although  these  considerations,  if  founded  in  truth, 
present  a  case  of  peculiar  hardship,  yet  they  afford  no  legal 
excuse  which  it  is  competent  to  this  court  to  admit  as  the 
basis  of  its  decision." 

Mr.  SohI^,  for  the  claimant,  made  the  following  points : — 
l^t.  Guillem  was  a  native  of  France  not  naturalized,  had 
iWdod  in  Mexico  only  three  years,  was  not  a  merchant  or 
trader,  but  only  a  cook.  The  money  carried  by  him  was  not 
»hiinHHl  as  cargo,  did  not  appear  on  any  manifest,  and  was 
his  uooessary  means  of  support ;  and  was  no  more  to  be  inter- 
foivd  with  than  iif  it  had  been  a  bill  of  exchange  or  bank- 

*2d.  As  soon  as  neutrals  who  reside  in  an  enemy  s 
*"^J  country  turn  their  back  on  the  enemy's  country,  they 
r<«sunie  their  neutral  character.  Wheaton  on  Int.  Law,  871, 
874,  876,  378 ;  1  Kent,  Com.,  75,  77,  78. 

8d.  Any  one  has  a  right  to  embark,  even  in  a  vessel  guilty 
of  the  violation  of  the  blockade,  as  a  passenger,  and  himself 
and  his  personal  effects  are  not  to  be  interfered  with.  The 
guilt  of  the  vessel  does  not  attach  to  the  passenger  and  his 
effects.  By  personal  effects  are  meant  his  baggage,  wearing 
appparel,  and  other  property  attached  to  his  person,  in  con- 
tradistinction to  goods  and  merchandise. 

4th.  The  permission  of  General  Scott  to  leave  Vera  Cruz, 
ftnd  repair  on  board  of  national  vessels,  justifies  Guillem  in 
going  on  board  of  the  Jeune  Nelly  ;  and  his  having  taken  his 
passport  to  go  by  the  British  steamer  in  February,  1847,  shows 
that  it  was  not  his  intention  to  violate  the  blockade  ;  and  his 
embarking  in  the  Jeune  Nelly  must  be  considered  as  an  act 
of  necessity  and  distress,  there  being  no  other  means  of  leav- 
ing Vera  Cruz. 

First  Point.  The  nationality  of  Guillem  is  proved  by  his 
own  oath,  by  the  testimony  of  Cassalet,  and  the  passport  of 
the  French  consul ;  and  the  same  evidence  proves  that  he  was 
not  naturalized,  and  that  his  residence  had  been  only  three 
years.  Sir  William  Scott  lays  it  down  that  the  shortest 
period  of  time  to  establish  a  residence  is  four  years ;  and  all 
the  authorities  seem  to  consider  that  the  rule  of  residence 
and  identification  with  the  enemy  attaches  more  particularly 
to  the  commercial  character,  and  the  property  captused  is 
always  spoken  of  as  cargo  or  merchandise.  In  the  present 
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ease  Guillem  was  a  cook ;  what  he  had  with  him  was  money, 
which  is  a  personal  effect.  In  couutries  where  no  banks  ex- 
ist, a  man  travels  with  gold  and  silver.  The  .most  extraordi* 
nary  part  of  this  transaction  was,  that  Guillem  had  ninety- 
seven  and  a  half  doubloons  in  his  pocket ;  and  when  invited 
to  change  his  clothes,  which  were  wet,  and  he  was  emptying 
his  pockets  for  that  purpose,  an  American  officer  who  had 
proffered  him  the  change  of  clothes  laid  his  hand  upon  the 
money.  A  cook,  no  more  than  any  other  person,  can  travel 
with  a  wife  and  children  without  money.  The  present  case 
bears  not  the  slightest  analogy  to  the  case  of  Henry  Rogers  et 
al  and  United  States  v.  The  American  Schooner  Amado.  In 
that  case,  Rogers  had  resided  thirteen  years  in  Mexico,  and 
still  remained  there.  The  cargo  was  taken  in  a  vessel  sailing 
under  Mexican  colors,  which  was  owned  by  Rogers,  who  was 
a  merchant.  His  residence,  the  nature  of  the  cargo,  and  the 
circumstances  under  which  it  was  captured,  all  stamped  the 
^vessel  and  cargo  as  Mexican.  It  has  been  said  by  an  r^t^jet 
able  writer,  that  truth  depends  upon  distinction,  and  ^ 
that  law  is  the  science  of  distinction.  It  is  impossible  for  a 
mind  accustomed  to  discrimination  not  to  perceive  the  most 
manifest  distinction  between  the  two  cases. 

Second  Point.  The  second  point  is  fully  sustained  by  the 
authorities  cited ;  and  we  have  only  to  inquire  whether  the 
facts  of  the  case  bring  Guillem  within  the  exception  laid 
down  in  the  law.  Sir  William  Scott,  in  the  case  of  the  Sar- 
mony  (2  Rob.  Adm.,  324),  says :  '^  Time  is  the  grand  ingre- 
dient in  constituting  domicile."  In  most  cases  it  is  unavoid- 
ably conclusive  ;  and  in  that  case  that  eminent  person  decided 
that  four  years  were  sufficient  to  fix  the  domicile  of  the  party. 
In  the  case  of  the  Indian  Chiefs  determined  in  1800,  Sir  Wil- 
liam Scott  said  (Wheat,  on  Int.  Law,  371)  :  "  Taking  it  to 
be  clear  that  the  national  character  of  Mr.  Johnson,  as  a  Brit- 
ish merchant,  was  founded  in  residence  only,  that  it  was  ac- 
quired by  residence,  and  rested  on  that  circumstance  alone, 
it  must  be  held  that,  from  the  moment  he  turned  his  back  on 
the  country  where  he  had  resided,  on  his  way  to  his  own 
country,  he  was  in  the  act  of  resuming  his  original  character, 
and  must  be  considered  as  an  American.  The  character  that 
is  gained  by  residence  ceases  by  non-residence.  It  is  an 
adventitious  character,  and  no  longer  adheres  to  him  from 
the  moment  he  puts  himself  in  motion,  bond  fide^  to  quit  the 
country,  sine  aadmo  revertendiJ"^  In  the  case  of  the  Oeean^ 
deterioined  in  1804,  Sir  William  Scott  says  (Wheaton  on  Int. 
Law,  ^75) :  ^^  It  would,  I  think,  be  going  f mother  than  the 
liiw  requires,  to  conclude  this  person  by  his  former  ocoupa- 
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$KSfcK  Aiui  bv  his  constrained  residence  in  France,  so  as  not  to 
vi^iun^  huu  U*  liHVo  taken  himself  out  of  the  effect  of  super- 
\%w^u>^  hv^tiUtios,  by  the  means  which  he  had  used  for  his 
\v*^"s^^5*'  ^^^^  sxirtioient  proof  being  made  of  the  property,  I 
^Ssi't  W  vii5<|HViod  to  hold  him  entitled  to  restitution."  Again, 
^v^  ihs*  \yi5*t*  of  the  Drie  O-ebroeders  (Wheaton  on  Int.  Law, 
^r.^'V  S^i^  William  Scott  observes,  that  "pretences  of  with- 
v<xH\>  ^ug  t\uu)«^  Ave,  at  all  times,  to  be  watched  with  consider- 
;^Uv  hv^VMisy  ;  but  when  the  transaction  appears  to  have  been 
ssvi^sUu*tt*d  /^t^wrf  Jifh  with  that  view,  and  to  be  directed  only 
^v  ih^v  \^uu>val  of  property  which  the  accidents  of  war  may 
l^^w  UhIi^hI  in  the  belligerent  country,  cases  of  this  kind  are 
^uUtlovl  to  be  treated  with  some  indulgence."  Wheaton,  Int. 
\  ^\\y  ttTH,  nays :  *'  But  this  national  character  which  a  man 
HvsiMU^^  by  residence  may  be  thrown  off  at  pleasure  by  a 
^'Uuii  to  his  native  country,  or  even  by  turning  his  back  on 
\\w  oouutry  in  which  he  resided,  on  his  way  to  another.  The 
^  ,»»  rt^aHonableness  of  this  rule  can  hardly  be  disputed. 
^^^1  ♦Having  once  acquired  a  national  character  by  resi- 
\\\^\\^  in  a  foreign  country,  he  ought  to  be  bound  by  all  the 
v^^uimniuences  of  it  until  he  has  thrown  it  off,  either  by  an 
^v^turtl  return  to  his  native  country,  or  to  that  where  he  was 
Urtturulized,  or  by  commencing  his  removal,  bond  fide^  and 
witiunit  an  intention  of  returning.  If  any  thing  short  of 
lu^tual  removal  be  admitted  to  work  a  change  in  the  national 
cimmoter  acquired  by  residence,  it  seems  perfectly  reasonable 
that  the  evidence  of  a  bond  fide  intention  should  be  such  as  to 
louve  no  doubt  of  its  sincerity."  The  same  doctrine  is  recog- 
uiRod  by  Kent,  as  being  the  rule  of  decision  in  the  courts  of 
the  United  States.  See  Kent,  Com.,  75,  77,  78,  and  the 
unthorities  there  cited. 

Guillem  comes  completely  within  the  rule.  The  war  be- 
tween Mexico  and  the  United  States  broke  out  veiy  unex- 
pectedly in  May  or  June,  1846,  without  formal  declaration, 
and  more  resembled  the  incursions  of  our  aborigines  than  the 
usual  mode  of  making  war  adopted  in  a  civilized  country. 
Commissioners  to  make  peace  accompanied  our  invading 
army,  and  no  one  could  realize  that  there  was  to  be  any  per- 
manent war  between  the  United  States  and  Mexico,  and  pro- 
fosals  of  peace  were  expected  to  accompany  every  despatch, 
t  was  fully  expected  that,  when  the  Northern  army  should 
reach  Monterey,  the  war  would  certainly  come  to  a  close. 
These  circumstances  fully  explain  and  account  for  the  stay 
of  Guillem  from  June,  1846,  to  February,  1847.  Some  time 
might  be  necessary  to  collect  what  was  due  to  him  ;  his  term 
of  contract  might  not  have  expired,  and  the  blockade  itself 
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interposed  a  difiBculty  against  leaving  Vera  Cruz,  for  it  was 
not  possible  to  leave  Mexico  and  go  to  a  neutral  country 
otherwise  than  by  sea.  But  as  soon  as  it  was  found  that  the 
war  had  assumed  a  permanent  character,  that  an  army  had 
been  sent  to  invade  Mexico,  Guillem  resolved  to  leave  with 
his  wife  and  children,  and  the  result  of  their  industry  and 
economy,  and  accordingly  prepared  to  embark  in  February  in 
the  British  steamer.  The  wreck  of  that  vessel  on  the  island 
of  Cuba  defeated  his  intention.  His  own  statement  and  that 
of  Cassalet  of  the  manner  in  which  La  Jeune  Nelly  entered 
Vera  Cruz,  in  open  day  in  fine  weather,  on  the  13th  of  March, 
might  well  induce  him  to  believe  that  she  had  entered  by 
permission.  This  was  the  very  day  on  which,  according  to 
General  Scott's  despatch,  he  had  given  permission  to  neutrals 
to  withdraw.  This  communication  had  doubtless  been  made 
known  to  the  French  naval  authorities.  It  does  not  appear 
that  La  Jeune  Nelly  took  in  cargo  ;  and  for  aught  we  know 
she  might  have   considered   herself  within   the  permission 

f ranted  by  General  Scott,  with  the  consent  of  Commodore 
*erry,  to  leave  the  blockade  open  to  the  consuls  and  other 
neutrals,  to  pass  out  to  their  respective  *ships  of  war,  rmt^o 
up  to  the  22d  of  March.  If  the  blockade  was  left  '- 
open  to  neutral  persons  to  pass  out,  it  was  surely  left  open 
for.  the  neutral  vessels  which  should  convey  them ;  and  the 
guilt  of  La  Jeune  Nelly  in  running  the  blockade,  if  indeed 
she  did  run  it,  was  purged  by  the  permission  thus  given  to 
neutrals  to  pass  out  in  neutral  vessels,  and  was  the  reason 
why  La  Jeune  Nelly  left  Vera  Cruz  on  the  20th  of  March  in 
open  day,  with  her  colors  flying  and  fearless  of  interruption. 
And  this  is  the  reason  why  the  capture  of  that  vessel  and  her 
shipwreck  have  been  made  cause  of  claim  against  the  govern- 
ment of  the  United  States.  And  surely,  under  these  circum- 
stances, the  property  of  Guillem,  a  neutral  who  left  Vera 
Cruz  with  the  blockade  open,  cannot  be  condemned.  La 
Jeune  Nelly  was  on  her  way  from  Vera  Cruz  to  Sacrificios 
when  she  was  captured  and  wrecked ;  and  if  neutrals  were 
4)ermitted  to  go  to  Sacrificios,  their  movements  afterwards 
cannot  be  controlled.  All  these  circumstances  should  be 
construed  very  favorably  towards  a  party  so  peculiarly  sit- 
uated. 

Third  Point.  But  admitting  that  La  Jeune  Nelly  had  vio- 
lated the  blockade,  and  that  the  permission  of  General  Scott 
and  Commodore  Perry  to  neutrals  to  depart  did  not  purge 
the  violation,  and  that  she  was  a  guilty  vessel,  and  with  her 
cargo  was  subject  to  condemnation,  it  is  contended  for  the 
elaimant,  that  this  guilt  and  liability  to  condemnation  do  not 
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in  niiy  manner  extend  to  a  passenger  and  his  effects.  The 
Krc^noh  crew  of  La  Jeune  Nelly  could  not  be  made  prisoners 
of  war,  nor  punished  in  any  other  manner,  nor  could  their 
porMonal  effects  be  confiscated ;  a  fortiori  could  not  those  of 
H  paMsengor.  The  decided  cases  settle  beyond  dispute,  that 
tim  porson  and  property  of  a  neutral,  withdrawing  himself 
ttftor  the  breaking  out  of  war  from  the  enemy's  country,  even 
on  board  of  an  enemy's  vessel,  are  not  subject  to  condemna- 
tion. The  flag  does  not  protect  any  enemy's  property  in 
noutral  bottom,  and  neutral  property,  if  not  contraband  of 
war,  is  not  condemned  by  the  character  of  the  flag  or  of  the 
bottom ;  and  if,  in  place  of  being  gold  and  silver,  the  cur- 
ronoy  of  the  country  and  the  personal  effects  of  the  neutral, 
(luilloni  had  converted  his  property  into  any  of  the  produc- 
tionH  of  Mexico,  and  sailed  in  a  Mexican  vessel  with  his 
family,  and  with  the  undoubted  purpose  of  withdrawing  him- 
Half  irom  the  Mexican  dominions,  his  property  would  not 
have  been  liable  to  condemnation.  This  point  is  fully  estab- 
lished by  the  case  of  the  Indian  Chief,  above  referred  to. 

If  the  argument  has  satisfied  the  court  that  Guillem's  three 
thousand  dollars,  the  earnings  of  his  three  years'  labor,  can 
in  no  proper  sense  of  the  words  of  the  English  language  be 
called  cargo,  but  are,  and  are  to  be  considered  as,  the  bsiggage 
g-q,  and  *personal  effects  of  Guillem,  it  is  impossible  to 
J  conceive  how  the  conclusion  is  ever  to  be  arrived  at, 
that  they  are  subject  to  condemnation  because  he  embarked 
in  a  guilty  vessel.  In  favor  of  neutrals,  the  laws  of  war  are 
to  be  strictly  construed.  A  neutral  vessel,  violating  a  block- 
ade, and  her  cargo,  are  to  be  condemned  as  prize  of  war ;  but 
was  it  ever  heard  of  that  the  neutral  individuals  were  made 
prisoners,  their  watches  taken  from  their  pockets,  or  their 
money  from  their  purses  ?  No  such  case  can  be  produced, 
and  the  judge  would  be  considered  as  having  sl  furor  for  con- 
demnation, who  should  establish  the  precedent.  Whether  or 
not  gold  and  silver  are  to  be  considered  as  merchandise  in 
regard  to  the  laws  of  war,  will  depend  on  the  purposes  for 
which  they  are  shipped.  If  sent  for  the  purpose  of  paying  a 
debt,  or  for  the  purpose  of  purchasing  merchandise,  they  may 
well  be  considered  as  cargo  ;  but  if  carried  by  a  man  who  is 
emigrating  to  a  foreign  country  or  returning  to  his  own,  and 
used  as  the  means  of  taking  his  property  along  with  him, 
they  cannot  be  considered  as  cargo.  Every  case  of  this  kind 
must  depend  on  the  circumstances  which  surround  it.  Guil- 
lem leaving  Mexico  with  his  wife  and  children,  ignorant  of 
commerce  and  not  confiding  in  the  engagements  of  merchants, 
and  perhaps  unable  to  procure  them,  carried  with  him  his 
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MKtU  fortune,  in  the  only  shape  and  form  of  money  with 
which  he  was  familiar.  Is  there  no  difference  between  money 
carried  as  the  personal  property  of  the  passenger,  and  money 
shipped  for  the  ordinary  purposes  of  commerce?  If  this 
distinction  be  made,  it  is  impossible  to  understand  how  the 
three  thousand  dollars  of  gold  and  silver  carried  by  Guillem, 
one  half  of  it  on  his  person,  can  be  condemned  as  the  cargo 
of  La  Jeune  Nelly. 

Fourth  point.  The  statement  of  this  point  carries  its  own 
argument  with  it.  If  the  blockade  was  raised  for  the  purpose 
of  permitting  neutrals  to  go  on  board  of  the  neutral  ships  of 
war,  it  is  to  be  supposed  they  would  be  permitted  to  carry 
their  clothes,  personal  effects,  baggage,  and  money  with  them. 
We  must  suppose  that  they  could  have  gone  to  the  neutral 
ships  of  war  either  in  cutters  or  other  small  craft  of  those 
vessels,  or  in  Mexican  craft.  It  was  to  be  supposed  that 
General  Scott  and  Commodore  Perry  were  in  good  faith  in 
giving  this  permission,  and  in  raising  the  blockade  for  the 
escape  of  neutrals,  and  so  long  as  neutrals  took  advantage  of 
this  permission  in  good  faith,  and  did  not  attempt  to  cover 
Mexican  property,  our  courts  would  respect  and  enforce  the 
rights  thus  conferred.  The  libel  in  the  present  case  is  said 
to  be  for  the  benefit  of  the  officers  and  men  of  the  vessels  of 
the  squadron  in  the  Gulf  of  Mexico.  This  squadron  was 
commanded  by  Commodore  Perry,  and  neither  he,  his  officers, 
nor  men  will  be  allowed  to  profit  by  the  breach  of  the  per- 
mission thus  given  to  neutrals  to  *withdraw  themselves.  r#/>rv 
When  once  on  board  of  the  neutral  ships  of  war,  the  '■ 
neutrals  are  at  liberty  to  go  where  they  please  ;  whether  the 
raising  of  the  blockade  extended  to  La  Jeune  Nelly  or  not,  is 
a  question  which  remains  to  be  settled  between  the  govern- 
ments ;  but  it  is  presumed  that  the  courts  will  compel  respect 
to  such  a  permission  given  by  the  commander  of  the  naval 
and  land  forces  of  the  United  States.  In  every  point  of  view, 
therefore,  in  which  the  case  can  be  considered,  it  is  believed 
that  this  court  will  affirm  the  judgment  of  the  Circuit  Court, 
and  will  decree  that  the  costs  be  paid  out  of  that  part  of  the 
property  seized  which  was  condemned. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

There  is  no  dispute  about  the  material  facts  in  this  case. 
The  claimant  was  a  citizen  of  France  who  had  been  domiciled 
in  Mexico  about  three  years,  following  the  occupation  of  a 
cook  in  a  hotel,  and  was  returning  with  his  family  to  reside 
in  his  own  country  when  the  capture  was  made.    They  sailed 
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from  Vera  Cruz  in  a  French  vessel  bound  to  Havre.  The 
money  he  had  with  him,  and  which  is  now  in  question,  was 
not  shipped  as  cargo,  or  for  the  purposes  of  trade.  It 
aibounted  to  only  two  thousand  eight  hundred  and  sixty 
dollars ;  and  was  the  earnings  of  his  industry  in  Mexico,  and 
taken  with  him  for  the  support  of  himself  and  his  family 
upon  their  return  to  France.  The  hostile  character  which 
his  domicile  in  Mexico  had  impressed  upon  him  and  his  prop- 
erty had  therefore  been  thrown  off;  and  as  soon  as  he  sailed 
from  Vera  Cruz  he  resumed  the  character  of  a  French  citizen, 
and  as  such  was  entitled  to  the  rights  and  privileges  of  a 
neutral,  in  regard  to  his  property,  as  well  aa  in  his  person.  The 
rights  of  the  neutral  in  this  respect  have  always  been  recog- 
nized in  the  prize  courts  of  England,  and  were  sanctioned  by 
this  court  in  the  case  of  The  1  enut,  8  Oranch,  280,  281.  In- 
deed, we  do  not  understand  that  the  appellants  claim  to  have 
this  money  condemned  upon  the  ground  that  it  was  liable  to 
be  treated  as  the  property  of  an  enemy,  on  account  of  the 
previous  domicile  of  Guillem.  But  it  is  insisted  that,  if  it  is 
regarded  as  the  property  of  a  neutral,  it  was  shipped  in  viola- 
tion of  the  blockade ;  and  that  the  character  of  the  vessel  in 
which  it  was  found  also  subjects  it  to  condemnation. 

So  far  as  concerns  the  breach  of  blockade,  the  attempt  to 
pass  out  of  the  port  with  thb  money  was  not  of  itself  an 
offence,  apart  from  the  vessel  in  which  he  sailed.  The  block- 
ade had  been  opened  for  the  purpose  of  enabling  consuls  and 
other  neutrals  to  pass  out  to  their  respective  ships  of  war, 
soon  after  General  Scott  landed  and  invested  the  town.  And 
it  continued  open  for  that  purpose  until  the  22d  of  March. 
,„^ ,  It  is  'true  that  the  permission  was  confined  to  ships  of 
J  war.  But  the  reason  is  obvious.  They  were  the  only 
vessels  that  could  be  safely  allowed  to  communicate  with  the 
town  then  closely  besieged.  And  the  permission  waa  re- 
.■:tricted  to  them,  because  it  was  believed  that  commanders  of 
national  vessels  would  not  suffer  a  privilege  granted  to  neu- 
jrals  from  motives  of  humanity  to  be  used  for  improper  pur- 
poses. 

But  the  object  and  intention  of  this  order  were  evidently, 
iiot  merely  to  enable  the  neutral  to  avoid  the  hazards  of  the 
itpproaching  bombardment,  but  to  afford  him  an  opportunity 
111  leave  the  enemy's  country,  and  return  to  his  own,  if  he  de- 
Eiired  to  do  so.  The  neutral  was  not  required  or  expected  to 
remain  on  board  the  ship  of  war.  The  permission  opened  to 
him  a  path  by  which  he  might  escape  altogether  from  a  coun- 
try about  to  be  visited  with  the  calamities  of  war.  It  there- 
fore necessarily  carried  with  it  the  permission  to  take  with 
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him  the  means  of  supporting  himself  and  his  family,  on  their 
voyage  home  and  after  their  return.  The  order  contains  no 
restriction  upon  this  subject,  and  to  imply  any  would  be  in- 
consistent with  the  motive  by  which  it  was  evidently  dictated. 
The  Jeune  Nelly,  in  which  the  claimant  embarked,  sailed  on 
the  19th  of  March,  while  the  blockade  was  still  open  for  the 
purposes  above  mentioned.  It  was  no  breach  of  the  blockade, 
therefore,  for  the  claimant  to  pass  out  of  the  town  at  that 
time  on  his  voyage  home,  and  to  take  with  him  the  sum  of 
monev  his  industry  had  accumulated,  and  which  was  neces- 
sary for  the  support  of  himself  and  his  family  on  their  arrival 
in  their  own  country.  The  port  was  not  then  closed  against 
the  egress  of  neutrals  from  the  hostile  country ;  nor  were  they 
forbiaden  to  take  with  them  the  money  necessary  for  their 
support.  And  if  Guillem  had  gone  on  board  a  French  ship 
of  war  for  the  purpose  of  returning  home,  and  taken  with 
him  this  small  sum  of  money,  his  right  to  do  so  could  not  be 
questioned. 

But  it  is  supposed  that  the  character  of  the  vessel  in  which 
he  embarked  subjects  his  property  to  forfeiture.  La  Jeune 
Nelly  had  entered  the  port  in  violation  of  the  blockade  ;  and 
endeavored  to  break  it  a  second  time  by  leaving  the  port  with-, 
out  permission.  She  was  undoubtedly  liable  to  capture  and 
condemnation.  But  it  does  not  by  any  means  follow,  that 
the  property  of  the  claimant  is  implicated  in  the  guilt  of  the 
vessel,  or  must  share  in  the  punishment.  There  is  no  evi- 
dence to  show  that  he  had  knowledge  of  the  previous  breach 
of  blockade,  or  of  the  intention  to  break  it  again  in  going  out. 
She  was  a  neutral  vessel  belonging  te  his  own  country,  and 
had  come  into  the  port  in  open  day  under  the  French  flag ; 
and  she  sailed  again  in  a  manner  equally  open,  and  without 
any  *apparent  design  of  concealing  her  movements  from  p»gQ 
the  blockading  squadron.  The  permission  granted  by  *- 
the  American  commanders  had  as  a  matter  of  course  been 
made  public  in  Vera  Cruz ;  and  Guillem  must  without  doubt 
have  seen  citizens  of  neutral  nations  daily  leaving  the  city 
for  the  ships  of  war,  and  taking  with  them  the  necessary 
means  of  support  for  themselves  and  their  families.  He  ap- 
pears to  have  done  nothing  more  than  avail  himself  of  the 
most  convenient  opportunit}'  that  oflfered  in  order  to  accom- 
plish the  same  object ;  and  if  he  did  not  participate  in  the  de* 
sign  of  breaking  the  blockade,  his  property  is  not  aflfected  by 
the  misconduct  of  the  vessel  in  which  it  was  shipped.  Even 
in  the  case  of  cargo  shipped  as  a  mercantile  adventure,  and 
found  on  board  of  a  vessel  liable  te  condemnation  for  a  breach 
of  blockade,  although  it  is  primd  facie  involved  in  the  ofTence 
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of  the  vessel,  yet,  if  the  owner  can  show  that  he  did  not  par- 
ticipate in  the  offence,  his  property  is  not  liable  to  forfeiture. 
This  is  the  rule  as  stated  by  Sir  William  Scott  in  the  case  of 
The  Alexander^  4  Rob.  93,  and  in  the  case  of  The  Hxchange^  1 
Edwards,  39,  and  recognized  in  1  Kent,  Com.,  151.  And  yet, 
in  the  case  of  a  cargo  shipped  for  the  purposes  of  commerce, 
the  breach  of  blockade  is  almost  always  committed  by  the 
vessel  for  the  benefit  of  the  cargo,  and  to  carry  out  some  mer- 
cantile speculation  injurious  to  the  rights  of  the  belligerent 
nation  whose  ships  are  blockading  the  port.  The  case  before 
us  is  a  stronger  one  in  favor  of  the  claimant  than  that  of  the 
innocent  owner  of  a  cargo.  The  money  in  question  was  not 
shipped  as  cargo  or  as  a  mercantile  adventure.  Guillem 
was  a  passenger  on  board,  with  his  whole  family,  and  the 
money  was  a  part  of  his  personal  effects  necessary  for  their 
support  and  comfort.  The  shipment  of  the  money  could  give 
no  aid  or  comfort  to  the  enemy.  And  in  taking  his  passage 
in  the  Jeune  Nelly,  his  intention,  as  far  as  it  can  be  ascer- 
tained from  the  testimony,  was  merely  to  return  to  his  own 
country,  in  a  mode  better  suited  to  his  humble  circumstances 
and  more  convenient  to  his  family,  than  by  passing  through 
the  ships  of  war.  In  the  opinion  of  the  court,  the  money  he 
took  with  him  was  not  liable  to  condemnation  on  account  of 
the  guilt  of  the  vessel,  and  the  decree  of  the  Circuit  Court  is 
therefore  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  and  de- 
creed by  this  court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  affirmed. 


'»>•>• 


^ngg-j  *Thb  United  States,  Appktj.ants,  v.  Etiennb 
J  Alphonso  Boisdorb,  Laurent  Boisdor^,  Sid- 
ney BoisDORfe,  Mathilde  and  Alerine  Nicolas, 
Widow  op  Manuel  Fabre  Danony,  Caroline  Nico- 
las, Elise  Nicolas,  Joseph  Manuel  de  Labarre, 
Delphine  Victoire  de  Labarre  Real  and  her  Hus- 
band Christoval  Real,  Louis  Dejean,  Antoine 
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Husband  Vincente  Pardon,  Heirs  of  Louis  Boisdore, 

DECEASED. 

In  sdjndicating  upon  an  imperfect  title  under  a  Spanish  concession,  this  court 
again  adopts  the  rule  laid  down  in  10  Pet.,  830,  331 ;  viz.  Can  a  court  of 
equity,  according  to  its  rules  and  the  laws  of  Spain,  consider  the  conscience 
of  the  king  so  affected  by  the  acts  of  his  lawful  authorities  in  the  province, 
that  he  became  a  trustee  for  the  claimant,  and  held  the  land  claimed  by  an 
equity  upon  it,  amounting  to  a  severance  of  so  much  from  the  public 
domain,  before  and  at  the  time  the  country  was  ceded  to  the  United 
States? 

This  rule,  applied  to  the  following  case,  brings  out  the  results  stated  below. 

In  1783,  in  consequence  of  a  memorial  from  Boisdor€,  Miro,  the  acting  Goy- 
emor  of  Louisiana,  issued  the  following  order  to  Trudeau,  the  Surveyor- 
General,  viz. :  "  Don  Carlos  Laveau  Trudeau  will  establish  Louis  Boisdor€ 
upon  the  extent  of  ground  which  he  solicits  in  the  preceding  memorial, 
situated  in  the  section  of  country  commonly  called  Achoucoupoulous,  com- 
mencing in  front  from  the  plantation  belonging  to  Philip  Saucier,  a  resident 
of  said  country,  down  to  the  bayou  called  Mosquito  Village  Bayou,  with 
the  depth  down  to  Pearl  River ;  the  same  being  vacant,  and  no  prejudice 
being  caused  to  the  neighbors  living  as  well  in  front  as  upon  the  depth ; 
which  measures  he  will  reduce  to  writing,  signing  with  the  aforesaid  parties, 
and  will  remit  the  same  to  me,  in  order  that  I  may  furnish  the  party  inters 
ested  with  a  corresponding  title  in  due  form." 

Boisdor^,  in  his  memorial,  had  stated  that  he  wished  to  form  an  establishment 
for  the  whole  of  his  numerous  family,  on  which  he  might  employ  all  his 
negroes,  and  support  a  large  stock  of  cattle  which  would  be  useful  to  the 
neighboring  city. 

The  grantee  took  only  a  trifling  possession  of  the  land  by  placing  a  single 
slave  there,  and  Trudeau  never  made,  nor  attempted  to  make,  a  survey.  In 
1808  the  Spanish  Governor  of  Florida  gave  directions  to  the  Surveyor- 
General  of  Florida,  who  drew  a  figurative  plan  of  a  survey,  but  the  Gover- 
nor of  Florida  at  that  time  had  no  jurisdiction  over  the  land. 

If  Trudeau  had  made  a  survey  and  returned  a  certificate,  it  would  have  been 
binding,  although  it  might  not  have  conformed  strictly  to  the  lines  of  the 
original  grant.  But  the  description  of  the  tract  is  so  vague  and  uncertain, 
that  it  cannot  now  be  surveyed  by  an  order  of  the  court.  The  mode  directed 
by  the  District  Court  would  include  four  hundred  thousand  acres ;  and  it  is 
unreasonable  to  suppose  that  the  conscience  of  the  king  of  Spain  would 
have  been  bound  to  confirm  such  a  grant,  when  the  grantee  neglected  to 
fulfil  the  obligations  which  were  incumbent  upon  him. 

Besides,  there  being  no  given  point  from  which  to  commence  the  survey,  or  to 
establish  the  second  comer,  if  the  court  were  to  order  the  mode  in  which 
the  survey  was  to  be  made,  it  would  not  be  a  judicial  decree,  but  an  exer- 
cise of  political  jurisdiction.^ 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 

The  case  arose  under  the  act  of  26th  May,  1824  (4  Stat,  at 
L.,  62),  as  revived  and  reenacted  by  the  act  of  June  17, 1844 
(5  Stat,  at  L.,  676).  A  petition  was  presented  to  the  District 
Court  of  the  United  States  for  the  Southern  District  of  Mis- 

*  DiSTivouiSHVD.  Fremont  v.  United  post,  *128.  Cited.  I/Auterive  v. 
Slates,  17  How.,  666  (but  see  Id.,  668).  l/nited  States,  11  Otto,  707.  See  also 
Followed.  Lecompte  v.  United  States,     United  States  v.  Moore,  12  How.,  224. 
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sissippi,  by  the  heirs  of  Louis  Boisdor^,  claiming  a  large 
*tract  of  laud  lyiug  between  the  Bay  of  St.  Louis  and 
*64]  Pearl  River,  in  the  State  of  Mississippi,  and  below  the 
thirty-first  degree  of  north  latitude. 

The  circumstances  were  these. 

On  the  1st  of  April,  1783,  Louis  Boisdor^  presented  the 
following  application  to  Miro,  the  acting  Governor-General 
of  Louisiana. 

"  Seflor  Governor-General : — I,  Louis  Boisdor^,  a  citizen  of 
this  city,  do,  with  due  respect,  present  myself  to  your  Excel- 
lency and  say,  that,  wishing  to  form  an  establishment  and 
cow-house  (cattle-raising  farm)  in  the  vicinity  of  the  Bay  of 
St.  Louis,  in  the  place  commonly  called  Achoucoupoulous,  for 
all  my  family,  which  is  very  considerable,  as  is  well  known  to 
your  Excellency ;  and  moreover,  for  the  purpose  of  employ- 
uie  all  my  negroes  on  it,  and  keeping  a  considerable  stock  of 
cattle  which  I  have  already  on  the  place,  the  place  being 
almost  uninhabitable,  only  fit  for  a  vaqueria  (cattle-raising 
form) :  May  it  please  your  Excellency,  in  consideration  of 
what  is  above  explained,  and  of  the  benefit  that  will  result 
to  the  capital  (city)  from  such  a  considerable  cattle-raising 
establishment  as  the  one  which  I  have  commenced  to  form 
in  the  said  place,  and  in  the  vicinity  of  said  city,  to  grant  to 
me  the  portion  of  ground  which  is  vacant  in  the  said  place 
(section  of  country),  known  under  the  name  of  Achoucou- 
poulous, running  from  the  plantation  of  Philip  Saucier  up  to 
the  bayou  called  Bayou  of  Mosquito  Village,  formerly  inhab- 
ited by  Mr.  (paper  torn  off),  and  ninning  in  depth  down  to 
Pearl  River,  in  order  that  I  may  form  with  facility  the  afore- 
said establishment  and  cow-house  (cattle-raising  farm)  for  all 
my  family  as  aforesaid ;  a  favor  which  I  hope,  according  to 
justice,  from  the  granting  power  which  is  vested  in  you. 

"  New  Orleans^  lat  Aprils  1783. 

(Signed,)  L.  BoisdoeA." 

Upon  which  application,  the  Governor-General  issued  the 
following,  viz. : — 

''New  Orleans,  26th  April,  1783. 
♦*  Considering  the  sufficient  reasons  explained  to  me  above, 
and  having  regard  to  the  advantage  and  utility  which  will 
result  to  the  caj)ital  from  the  establishment  of  a  cow-pen 
(vaqueria)  in  that  section  of  the  country,  little  suited  to  any 
kind  of  culture,  the  surveyor  of  the  province,  Don  Carlos 
Laveau  Trudeau,  will  establish  Don  Louis  Boisdor^  on  the 
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tract  of  land  which  he  solicits  in  the  preceding  memorial^ 
situated  in  the  section  of  country  commonly  called  Achou- 
coupoulous,  taking  *as  the  front  from  the  plantation  r«^c 
of  Philip  Saucier,  a  resident  of  said  section  of  country,  ■- 
to  the  bayou  called  the  Bayou  of  the  Village  of  Maringouins, 
with  a  depth  unto  Pearl  River,  it  being  vacant,  and  causing 
no  prejudice  to  the  neighboring  inhabitants,  as  well  in  front 
as  in  depth ;  which  proceedings  he  will  extend  in  continua- 
tion, sign  and  forward  to  me,  with  the  preceding,  that  I  may 
furnish  the  party  interested  a  title  in  due  form. 

"  Mnio." 

In  1808,  Boisdor^  having  died,  his  widow  authorized  Don 
Gilbert  Guillemard,  a  lieutenant-colonel  in  the  army,  to  ob- 
tain an  order  for  a  survey  from  Morales,  then  in  Pensacola. 
In  the  petition  Guillemard  recites  as  follows :  "And  although, 
at  that  period,  on  account  of  the  multifarious  occupations 
which  engrossed  the  attention  of  Charles  Laveau  Trudeau, 
the  surveyor,  in  relation  to  the  admeasurement  and  survey 
of  lands  of  value,  and  on  account  of  the  great  expense  to  be 
incurred  previously,  he  did  not  proceed  to  the  admea«upe- 
ment  and  marking  out  the  boundaries  of  said  tract  of  land, 
but  notwithstanding  transported  and  conveyed  thither  a  large 
stock  of  cattle,  and  placed  thereon  a  stock-keeper,  named 
Augustus  Mallet,  who  remains  on  to  the  present  day,  to  pre- 
serve the  right  of  property  in  himself,  which  the  said  Bois- 
dor^  in  his  lifetime  possessed,"  &c. 

This  petition  was  referred  to  the  fiscal  minister  of  the  royal 
treasury,  who,  on  the  7th  of  April,  1808,  ordered  the  Surveyor- 
General  to  make  out  a  map  and  certificate  of  survey  to  be 
returned  to  him. 

On  the  23d  of  May,  1810,  Pintado  addressed  a  letter  of 
instructions  to  a  deputy  surveyor,  instructing  him  to  lay  down 
the  lines  of  the  grant  as  follows : — 

"  The  demand  of  M.  S.  Boisdor^,  senior,  is  conceived  in  a 
manner  a  little  confused  in  regard  to  the  place,  for  he  says  in 
his  memorandum  of  tlie  1st  of  April,  1783,  that  the  land 
which  he  claims  is  on  a  place  called  Achoucoupoulous,  com- 
mencing from  Philip  Saucier's  plantation,  as  far  as  the  bavou 
called  the  Mosquito  Village,  formerly  inhabited  by  Madam 
Susser,  extending  back  to  Pearl  River.  This  description 
causes  sufficient  embarrassment  in  determining  the  form  or 
figure  which  the  land  ought  to  have ;  however,  as  he  calls 
the  front  the  distance  from  Saucier^s  plantation  to  the  Bayou 
of  Mosquito  Village,  the  depth,  as  far  as  Pearl  River,  can  h% 
understood  only  by  two  lines  drawn  from  the  said  last  two 
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points,  BO  as  to  strike  the  said  Pearl  River ;  that  is  to  say, 
the  easternmost  of  the  three  which  take  this  name ;  asd  these 
*A61  ^^^^  ought  *naturallj  to  run  to  the  west,  one  from 
■•  Saucier's  plantation,  and  the  other  from  Mosquito 
Village.  The  little  sketch  (^croiiqu{g~)  annexed  will  give  you 
a  clearer  idea.  Though  there  is  no  geometrical  precision, 
it  approaches,  notwithstanding,  to  the  figure  of  the  place. 
You  will  send  it  back  to  me  when  you  have  finish^  the 
business,"  &c. 

On  the  30th  of  May,  1810,  Pintado,  the  Surveyor-General, 
returned  a  certificate,  with  a  map.  In  the  certificate  he  says 
that  *'  the  map  represents  and  shows  the  tract  of  land,  with 
the  shape,  figure,  and  extent,  and  the  boundaries,  bounds, 
and  confines,  natural  and  artificial,  which  should  serve  for 
limit«,"  and  then  refers  to  a  more  particular  map  to  be  made 


hereafter  by  any  one  of  his  dcjnities,  or  by  any  other  person, 
"so  that  the  northern  boundary  shall  he  bounded  by  lands 
belonging  to  the  king,  on  the  south  by  the  bank  of  the  sea, 
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on  the  east  by  the  same  and  a  part  of  the  Bay  of  St.  Louis, 
and  on  the  west  by  the  above-mentioned  Pearl  River." 

In  order  to  understand  the  ar^ment  and  decision,  it  will 
be  necessary  to  insert  a  sketch  oi  this  map. 

*Under  the  act  of  Congress  passed  on  the  25th  of    pn^/^.^ 
April,  1812  (1  Land  Laws,  208),  this  claim  was  pre-     L 
sented  to  the  commissioner  appointed  for  the  district  east  of 
Pearl  River.  Mr.  Crawford,  the  commissioner,  reported  that 
the  land  was  not  cultivated,  and  not  inhabited. 

Under  the  act  of  Congress  passed  on  the  3d  of  March, 
1819  (1  Land  Laws,  316),  the  claim  was  again  presented  to 
the  register  and  receiver  of  the  land-ofBce  at  Jackson  Court- 
House,  who  made  the  following  special  report : — 

« 

"  No.  2.  This  claim  is  founded  on  an  order  of  survey  issued 
by  Governor  Miro  in  favor  of  Louis  Boisdor^,  confirmed  to 
his  widow.  Marguerite  Doussin,  by  the  Intendant  Morales,  4th 
April,  1808.  Although  a  map  or  conjectural  plan  of  the 
limits  of  the  above  claim,  made  by  the  Surveyor-General, 
Pintado,  the  30th  of  May,  1810,  accompanies  the  title  papers, 
yet  it  does  not  appear  to  be  the  result  of  an  actual  survey, 
nor  to  have  been  made  with  geometrical  precision,  but  merely 
intended  for  the  direction  of  such  persons  as  might  be  em- 
ployed to  make  the  survey.  No  survey  appears  to  have  been 
made.  This  claim  extends  from  the  Bay  of  St.  Louis  to  the 
mouth  of  Pearl  River,  and  is  supposed  to  contain  several 
hundred  thousand  acres. 

"  Land-office,  Jackson  Court-House,  July  11th,  1820. 
(Signed,)  William  Barton,  Register. 

William  Babnbtt,  Receiver. 

" Attest :  John  Elliot,  Clerk'' 

Under  the  act  of  the  24th  of  May,  1828  (1  Land  Laws,  445), 
this  claim  was  again  presented  to  the  register  and  receiver  at 
Jackson  Court-House.  All  the  documents  were  submitted 
to  this  board,  together  with  the  depositions  of  sundry  persons, 
showing  the  genuineness  of  the  signatures  of  the  Spanish 
officers,  the  locality  of  the  land,  and  its  possession. 

The  commissioners  made  the  following  report : — 

"  Remarks. 

"  Claim  No.  4.  This  claim  is  founded  on  an  order  of  survey 
issued  by  Governor  Miro,  in  favor  of  Louis  Boisdor^,  and 
confirmed  to  his  widow.  Marguerite  Doussin,  by  the  Intend- 
ant Morales,  4th  April,  1808.    It  does  not  appear  by  the  title 
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^^j^i^^st  ))^t  *n  actual  survey  was  made  with  geometrical  pre- 
\>V^ ;  x^  a  w*P»  ^^  conjectural  plan,  definitely  fixing  the 
^"^,^\^  ifce  olaiui,  was  made  by  the  Surveyor-General,  Pin- 
'%-  N\  ti5<^  SOih  of  May,  1810.  This  claim  extends  from  PearJ 
K  \  ^r  '^>  th*  ^^y  ^^  ^^'  Louis,  and  is  supposed  to  contain 
as4i  .hw^  hundred  thousand  acres. 

•%%  f  he  additional  testimony  adduced  to  us  proves 
*^^  iiKH^ntestably  that  this  claim  has  been  inhabited,  and 
*>*rt  ixf  the  land  kept  under  cultivation,  upwards  of  forty 
^itfStf^  It  13  also  in  testimony  before  us,  that  the  extent  of 
^li^^iaiw  was  distinctly  known  to  the  neighbors,  and  that  the 
llAkWiatit  set  up  his  claim  to  the  whole  limits  contained  within 
I  v>  In^fow-men^i^'^®^  figurative  plan.    The  above  claim  is  for^ 

V  iini  under  the  Spanish  laws,  usages,  and  customs,  for  want 

V  inhabitation  and  cultivation  within  the  time  prescribed  by 
iIh>^  laws  and  regulations.  Yet,  as  the  inhabitation  and  cul* 
tivation  appear  to  be  very  ancient,  it  is  conceived  that  this 
4«um  ougnt  to  be  confirmed  for  a  reasonable  quantity. 

^       i  Signed,)  William  Howze,  Register. 

G.  B.  Dambron,  Receiver. 

«« Attest  : 
(Signed,)  Valentine  Delmas,  Clerk.^'* 

By  an  act  of  the  28th  of  May,  1830  (1  Land  Laws,  468), 
certain  of  the  claims  reported  by  the  above-named  register 
i^d  receiver  were  confirmed,  and  the  act  has  this  special  pro- 
vision respecting  the  claim  in  controversy :  "  And  provided, 
iJso,  that  the  claim  of  the  representatives  of  Louis  Boisdor^, 
numbered  four,  in  report  numbered  three,  shall  not  be  con- 
firmed to  more  than  twelve  hundred  and  eighty  acres." 

Under  this  act,  a  certificate  was  issued,  and  a  survey  made, 
of  the  twelve  hundred  and  eighty  acres,  by  Elihu  Carver,  a 
deputy  surveyor^  on  the  6th  of  November,  1830,  which  was 
approved  by  the  Surveyor-General  south  of  Tennessee,  on  the 
11th  of  August,  1832. 

The  act  of  Congress,  passed  in  1844,  reviving  and  reenact- 
ing  the  law  of  1824,  has  been  already  referred  to,  in  the  open- 
ing of  this  statement. 

On  the  1st  of  February,  1845,  the  heirs  of  Boisdor^  pre- 
sented a  petition  to  the  District  Court  of  the  United  States, 
which  petition  was  afterwards  amended  in  November,  1845. 
This  amended  petition  disregarded  the  figurative  plan  of  Pin- 
tado, and  claimed  that  ^^  the  form  and  extent  of  their  grant, 
to  which,  by  the  manifest  and  only  reasonable  constructioii 
of  their  concession,  they  are  entitled,  is  that  which  would 
result  and  be  produced  by  regarding  as  a  base  an  assuiMd 
72 


DECEMBER  TERM,  1850.  €8 

The  United  States  v.  Boisdor^  et  al. 

st^raight  line  between  the  two  points  called  for  as  the  front  of 
the  grant ;  viz.  from  the  beginning  point,  at  the  north  side  of 
Philip  Saucier's  plantation,  to  the  Bayou  of  the  Mosquito 
Village ;  and  thence,  by  two  parallel  perpendicular  lines,  ex- 
tended from  each  extremity  of  said  base  or  front  line,  till 
each  side  line  in  its  extension  intersected  the  Pearl  River." 

*They  aver  that  their  title  was  protected  and  se-  pi^^q 
cured  by  the  treaty  of  St.  Ildefonso  of  October,  1800,  ^ 
and  by  the  treaty  of  Louisiana  of  1803,  and  by  the  laws  of 
nations,  and  would,  by  the  laws  of  Spain  and  the  laws  of 
France,  have  been  perfected  into  a  complete  title,  had  not  the 
sovereignty  of  the  country  been  transferred  to  the  United 
States. 

They  aver  that  their  ancestor,  the  said  Louis  Boisdor^,  and 
themselves,  and  their  agents  and  representatives,  have  asserted 
their  right  of  ownership,  and  maintained  possession  by  actual 
inhabitation  and  cultivation  of  part  of  said  land  in  behalf  of 
the  whole,  from  1783  to  the  present  time,  and  kept  up  a  large 
herd  of  cattle  and  a  grazing  establishment  on  said  land  from 
the  date  of  the  grant  until  many  years  after  the  jurisdiction 
of  the  Spanish  government  had  been  superseded  by  that  of 
the  United  States. 

To  this  petition  the  District  Attorney  for  the  United  States 
demurred,  but  the  demurrer  was  overruled,  and  he  then  filed 
an  answer. 

The  answer  of  the  United  States  in  substance  denies  that 
the  concession  or  order  of  survey  conveyed  any  title  whatever, 
but  insists  that  it  is  void  for  uncertainty,  and  that  nothing 
was  ever  done,  during  the  existence  of  the  Spanish  authority 
in  the  territory,  to  perfect  it.  It  denies  any  authority  in 
Morales  to  do  what  he  is  alleged  to  have  done.  It  denies  that 
Louis  Boisdor^  maintained  possession  by  actual  habitation 
and  cultivation,  as  alleged  in  the  petition,  from  1783 ;  and  in- 
sists that,  for  want  of  such  inhabitation,  settlement,  and  culti- 
vation, the  claim,  if  it  ever  had  any  existence,  was  forfeited 
by  the  laws,  usages,  and  customs  of  the  Spanish  government. 
The  United  States  admit  that  the  claim  was  presented  to  sev- 
eral boards  of  commissioners,  but  deny  that  the  petitioners, 
or  those  representing  them,  ever  complied  fully  with  the  acts 
of  Congress,  or  presented  any  sufficient  and  competent  evi- 
dence of  title,  or  any  evidence  which  would  justify  a  favora- 
ble report.  That  the  act  of  the  28th  of  May,  1830,  provides 
that  it  shall  not  be  confirmed  to  more  than  twelve  hundred 
Mid  eighty  acres,  and  they  rely  on  that  act  as  a  final  and  com- 
plete rejection  of  the  claim,  and  as  such  fined  action  upon  it 
by  the  government  of  the  United  States,  that  the  court  has 
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v..  ^^^Ti^«otion  to  try  it.  They  admit  that  they  have  caused 
^  "J«l  to  l>e  surveyed,  and  have  granted  and  sold  large  por- 
'  ih  nxH^f  and  that  the  settlers  and  purchasers  are  now  in 
1  vr^  u  ^.     ^-^^j  ^^  necessarily  parties  to  the  suit.     They 

vv^ssji^^    1^^^  ^j^^^^  ^1^^  original  Spanish  documents  and  title 

'^'V^'t^  t^^K*  tnuislated  and  recorded  as  required  by  law,  but 
)\^5M*p*^  ^^^^  ^^^y  proof.     They  deny  that  the  claim  is 


ns^um^  "m^«^j  by  the  treaties  of  *i800  and  1803,  or  by  the 
*'^^1     Uw  of  nations,  or  that  it  would  or  ought  to  have  been 
ivri.vt.Hl  into  a  complete  title  if  the  sovereignty  of  ^ 
ITv  Wi  not  changed.     They  insist  that  the  concc 


the  coun- 
concession  was 


irv  lV*V^|JJ^j^  j^iiti  that  the  grantee  should  have  occupied  and 
<N>wii^^^^  ^vithin  and  for  a  limited  time,  and  should  have  es- 
^^r^^ed  without  delay,  or  within  a  reasonable  time,  a  cow- 
^;ftOil^  ^^  ^1^^  public  benefit ;  and  that  a  survey  should  have 
1^"*  made  within  a  reasonable  time,  and  made  a  part  of  the 

blic  records,  so  that  the  public  might  know  what  land,  if 
^^^r  was  to  be  separated  from  the  public  domain;  and  say 
f)  *t  none  of  these  requisites  were  complied  with,  and  that 
y  rtijym  was  forfeited  according  to  the  Spanish  laws,  cus- 
t  >\ns,  and  usages.  They  further  answering  say,  that  they 
have'been  informed,  and  charge  the  truth  to  be,  that  the  pe- 
titioners accepted  the  donation  of  twelve  hundred  and  eighty 

>res  for  which  Congress  confirmed  their  claim  by  the  act  of 
1880,'  and  it  is  now  too  late  for  them  to  disclaim  the  same ; 
that  it  was  surveyed  for  them  by  Elihu  Carver,  a  deputy  sur- 
veyor, and  his  survey  approved  by  the  Surveyor-General 
south  of  Tennessee ;  and  submit  that  such  acceptance  of  the 
twelve  hundred  and  eighty  acres  is  a  complete  extinguishment 
of  their  claim  or  right  to  any  greater  quantity  ;  but  whether 
accepted  or  not,  they  insist  that  the  act  of  1830  was  such  a 
final  action  of  the  government  of  the  United  States  as  de- 
prives the  court  of  jurisdiction. 

A  great  number  of  depositions  were  taken  on  both  sides. 
Those  on  the  part  of  the  claimants  were  intended  chiefly  to 
prove  the  genuineness  of  the  documents,  tlie  heirship  of  the 
claimants,  and  the  locality  and  possession  of  the  land.  The 
deposition  of  Bringier,  Surveyor-General  of  Louisiana,  was 
also  taken  as  to  the  practicability  of  locating  the  grant,  who 
concurred  with  Pintado  in  his  instructions  of  the  23d  of  May, 
1810,  and  answered  as  follows : — 

*'  In  answer  to  the  third  interrogatory  deponent  says :  In 
the  case  stated,  I  should  first  survey  the  front  from  point 
to  point,  and  then  run  back  two  lines  perpendicular  to  the 
front,  and  parallel  to  each  other,  to  the  natural  boundary  in 
the  rear." 
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On  the  part  of  the  United  States  the  depositions  (amongst 
others)  of  Ludlow  and  Downing  were  taken.  These  persons 
had  both  been  surveyors-general  in  Mississippi,  and  testified 
as  follows. 

Mr.  Ludlow  said : — 

"Answer  to  interrogatory  second:  I  have  examined  the 
order  of  survey  of  Governor  Miro  to  Louis  Boisdor^,  dated 
April  26th,  1788,  and  believe  the  survey  to  be  practicable, 
provided  the  plantation  of  Philip  Saucier  and  the  Bayou  of 
Mosquito  *Village  can  be  identified ;  and  believe  the  r^fj^ 
survey  should  be  made  by  finding  a  straight  line  be-  L 
tween  the  above-mentioned  points  and  raising  perpendiculars 
upon  said  line,  at  its  extremities,  extending  back  to  Pearl 
River;  provided  there  are  no  controlling  circumstances  to 
give  direction  to  the  side  lines,  such  as  adjoining  claims,  &c. 
The  instructions  of  the  Surveyor-General  Pintado  are  clearly 
erroneous,  as  they,  if  followed,  would  give  no  side  line  on  the 
west." 

Mr.  Downing  said : — 

"  Answer  to  second  interrogatory :  The  phrase  in  the  grant 
to  Louis  Boisdor^,  'the  front  thereof  to  commence  from  the 
plantation  of  Philip  Saucier,'  *and  running  to  the  Bayou  of 
the  Mosquito  Village,'  is  not  sufiiciently  definite  to  enable  a 
surveyor  to  fix  upon  a  beginning  point  or  corner ;  both  the 
beginning  point  and  the  front  line  seem  to  be  left  to  the  dis- 
cretion of  the  surveyor,  and  it  is  questionable  whether  any 
two  surveyors  would  settle  upon  the  same  point  for  a  begin- 
ning. I  certainly  could  not  adopt  the  views  of  Pintado,  the 
Spanish  Surveyor-General,  for,  in  the  diagram  filed  in  this 
case,  and  to  which  he  refers  in  his  instructions,  he  places  what 
should  be  the  most  eastwardly  front  corner  on  the  back  line 
of  the  Saucier  plantation  ;  this  seems  to  be  his  understanding 
of  the  word /row,  in  the  grant.  A  line  from  this  point  to  the 
mouth  of  the  Bayou  of  Mosquito  Village  would  form  a  base, 
from  each  end  of  which  the  side  lines  should  run  at  right 
angles ;  or,  in  other  words,  the  side  lines  of  a  Spanish  grant, 
when  the  course  or  quantity  is  not  given  or  particularly  speci- 
fied, shall  run  *  as  near  as  practicable '  at  right  angles  from 
the  front  or  shore.  This  has  been  the  practice  on  bayous  and 
rivers,  as  well  as  on  the  sea-shore.  In  the  present  case,  a  line 
run  from  the  mouth  of  the  Bayou  of  the  Mosquito  Village,  at 
right  angles  from  a  base  line  between  the  front  corners,  would 
apparently,  for  several  miles,  range  close  along  and  parallel 
with  the  east  margin  of  Pearl  River,  and  consequently  con- 
flict with  the  uniform  practice  of  the  location  and  survey  of 
grants  upon  all  navigable  streams  and  shores.     Upon  the 
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whole,  I  think  the  calls  of  the  grant  in  question  so  indefinite 
that  no  two  surveyors,  having  regard  to  the  usages  govern- 
ing in  surveys  of  Spanish  grants,  would  coincide  in  the  survey 
of  it  as  to  form,  quantit}', '  &c. 

In  November,  1847,  the  cause  came  on  for  trial  in  the  Dis- 
trict Court,  when  a  decree  was  passed,  confirming  the  title  of 
the  claimants,  and  directing  the  survey  to  be  made  as  fol- 
lows : — 

**  And  it  is  further  adjudged  and  decreed,  that  the  tract  of 
land,  whereof  title  is  so  hereby  confirmed,  shall  be  surveyed 
and  bounded  as  follows,  namely :  having  its  beginning  corner 
*791  *^^  ^^^^  point  on  the  sea-shore,  at  the  entrance  of  the 
-*  Bay  of  St.  Louis,  where  the  southeast  corner  of  Joseph 
and  Martial  Nicaise's  claim,  formerly  the  claim  of  Philip  Sau- 
cier, has  been  established  by  the  survey  made  thereof  by 
authority  of  the  United  States,  as  approved  and  recorded; 
thence  southwestwardly,  by  the  meanders  of  the  sea-shore,  to 
the  mouth  of  East  Pearl  River ;  thence  up  said  river  to  the 
point  on  the  northeast  side  where  the  easternmost  mouth  of 
the  Bayou  Maringouin,  otherwise  called  Mulatto  Bayou,  in- 
tersects and  empties  into  the  said  Pearl  River,  and  which 
mouth,  so  here  intended  to  be  described,  is  identical  with  that 
sometimes  called  the  lower  mouth  of  the  Pearl  River  cut-off, 
and  which  point  shall  constitute  the  second  front  corner  of 
the  claim.  From  one  of  these  front  corners  to  the  other,  in  a 
direct  course,  shall  be  drawn  a  theoretic  base  line,  and  from 
each  extremity  of  said  base  line,  and  perpendicular  thereto, 
shall  be  projected  the  side  lines  of  said  claim,  to  be  laid  down 
in  a  direct  course  and  parallel  to  each  other,  till  each,  re- 
(spectively,  shall  intersect  the  Pearl  River,  between  which 
two  points  of  intersection  the  meanders  of  Pearl  River  shall 
constitute  the  conjunction  line  of  said  survey.  And  it  is 
further  ordered,  that  the  surveyor  who  shall  execute  the 
boundary  hereby  directed  shall  note  and  report  all  intersec- 
tions of  the  side  lines  with  the  public  surveys  of  the  United 
States  heretofore  extended  over  said  land ;  and  especially  note 
and  show  the  form  and  extent  of  all  interfering  private  claims 
held  adversely  to  the  petitioners,  under  grant  or  authority  of 
the  United  States,  which  may  be  found  upon  said  side  lines 
and  projecting  into  said  claim,  as  well  as  every  other  such 
adverse  claims  as  lie  wholly  within  said  survey. 

"  It  is  further  adjudged  and  decreed,  that  all  such  adverse 
claims  and  parts  of  claims  as  aforesaid,  so  found  within  the 
survey  hereby  directed,  shall  be,  and  the  same  are  hereby, 
exempted  from  the  operation  of  this  decree,  so  far  as  effects 
their  validity ;  but  in  place  and  stead  of  the  lands  included  in 
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sach  claims,  the  petitioners  are  hereby  adjudged  to  have  right 
and  claim  to  a  like  quantity  of  lands  from  out  of  the  public 
domain,  as  by  law  in  such  case  lb  provided. 

(Signed,)  S.  J.  Gholsok." 

From  this  decree  the  United  States  appealed  to  this  court. 

The  case  was  argued  by  Mr,  Crittenden  (Attorney-General), 
for  the  United  States,  and  by  Mr.  Volney  JE.  Howard^  with 
whom  was  Mr.  Benderson^  for  the  appellees. 

Mr.  Crittenden  made  the  following  points : — 

I.  That  the  proceedings  of  the  Spanish  authorities  of 
*Pensacola  in  1808  and  1810,  relative  to  the  confirma-  pn^ijA 
tion  and  survey  of  the  lands  in  the  concession  to  Bois-  '- 
dor^,  were  null  and  void,  the  Spanish  government  having  then 
no  authority  over  that  part  of  the  country,  the  same  being  em- 
braced within  the  limits  of  the  cession  of  Louisiana  by  Spain 
to  France,  and  by  the  latter  to  the  United  States.  §  14  of 
Act  of  26th  March,  1804,  erecting  Louisiana  into  two  terri- 
tories (1  Land  Laws,  114) ;  Foster  and  Mam  v.  Neihouy  2 
Pet.,  254 ;  Lee  v.  Garcia^  12  Pet.,  511 ;  United  States  v. 
Reyne%^  9  How.,  127. 

II.  That  the  concession  by  Governor  Miro  to  Louis  Bois- 
dor£  is  void,  because  no  land  was  severed  from  the  public  do- 
main by  a  survey  giving  it  a  certain  location  previous  to  the 
treaty  of  cession,  and  the  description  in  it  is  so  vague,  indefi- 
nite, and  uncertain,  that  no  location  can  be  given  to  the  land. 
UniUd  States  v.  Miranda,  16  Pet.,  156, 160;  15  Pet.,  184, 216, 
275,  819 ;  10  Pet.,  831 ;  8  How.,  787  ;  5  How.,  26. 

Upon  looking  at  the  maps  in  the  record,  it  will  be  seen  that 
the  plantation  of  Philip  Saucier,  now  belonging  to  Joseph 
and  Martial  Nicaise,  is  on  the  Bay  of  St.  Louis,  and  the  first 
call  in  the  concession  is  to  commence  from  that  plantation. 
But  from  what  side  or  part  of  it,  or  from  what  particular  or 
specific  point,  is  not  stated.  Pintado^s  figurative  map  com- 
mences it  in  the  rear  of  Saucier's  plantation,  at  the  northwest 
corner ;  while  the  claimants  and  the  court  below  commence 
it  on  the  sea-shore  of  the  Bay  of  St.  Louis,  at  exactly  the  con- 
trary point, — ^the  southeast  comer.  The  decree  says,  "  hay- 
ing its  beginning  corner  at  that  point  on  the  sea-shore,  at  the 
entrance  of  the  Bay  of  St.  Louis,  where  the  southeast  comer 
of  Joseph  and  Martial  Nicaise's  claim,  formerly  the  claim  of 
Philip  Saucier,  has  been  established  by  the  survey  made 
thereof  by  authority  of  the  United  States."  There  is  then  no 
specific  starting-point  under  the  first  call  of  the  concession ; 
and  the  second  call  is  equally  vague  and  indefinite. 
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UuUdoriS  and  his  heirs,  from  1788  to  1800,  daring  which 
iUti  oouutry  remained  under  the  dominion  of  Spain,  seventeen 
uHi'Mi  had  no  survey  made  by  which  the  location  of  the  lands 
littiuded  to  be  conceded  could  be  identified;  and  shall  it  be 
bft  to  them  now  to  choose  a  point  for  the  beginning  of  a  sur- 
vey, or  can  the  court  arbitrarily  fix  upon  such  a  point?  There 
iM  certainly  no  call  in  the  concession  to  commence  on  the  Bay 
of  Kt.  Louis,  as  has  been  decreed  by  the  court  below,  and 
there  ia  therefore  no  water  boundary  in  the  case.  Pintado 
knew  better  than  to  commence  on  the  Bay  of  St.  Louis ;  for, 
while  he  speaks  in  his  letter  to  Lorrens  of  the  confusion  and 
embarrassment  of  the  description,  he  keeps  so  far  as  he  can 

*7d1  S^^^  ^  *^^^  ^^^  ^^  ^^^  concession,  as  to  commence 
J     from  one  of  the  rear  corners  of  Saucier's  plantation. 

The  next  call  is  the  Bayou  of  Maringouins,  or  Mosquito 
Village,  nearly  due  west  from  the  Bay  of  St.  Louis,  in  the 
direction  of  Pearl  River,  but  short  of  it.  There  is  no  specific 
point  fixed  on  the  Bayou,  which,  according  to  the  evidence 
in  the  CEise,  is  from  seven  to  nine  miles  in  length,  and  navi- 
gable for  vessels  used  in  the  lake  trade.  Is  the  mouth  or  the 
head  intended,  or  what  intermediate  point  ?  Monet,  one  of 
the  witnesses  for  the  claimants,  says  the  head.  In  answer  to 
the  fourth  interrogatory  for  the  claimants,  he  says:  "The 
head  of  which  (bayou)  makes  one  of  the  corners  designated 
in  the  title  papers  of  said  claim."  Others  think  it  should  be 
the  mouth,  as  decreed  by  the  court. 

The  decree  of  the  District  Court,  commencing  on  the  Bay 
of  St.  Louis,  below  Saucier's  plantation,  gives  to  the  claim- 
ants, from  this  point,  all  around  the  coast  of  the  sea-shore 
to  the  mouth  of  East  Pearl  River,  thence  up  that  river  to 
the  easternmost  mouth  of  the  bayou,  which  it  fixes  as  the 
second  call  of  the  concession.  Now,  with  respect  to  the  line 
thus  decreed  to  be  run  round  the  sea-coast,  the  concession  is 
not  only  vague  and  uncertain,  but  there  does  not  appear  to 
be  any  call  whatever  in  it  which  sanctions  such  a  construc- 
tion, or  gives  it  the  slightest  countenance.  The  decree  then 
directs  that,  between  the  corner  thus  fixed  on  the  bayou,  and 
the  comer  on  the  Bay  of  St.  Louis,  a  theoretic  base  line  shall 
be  drawn,  and  from  each  of  its  extremities,  and  perpendicu- 
lar to  it,  there  shall  be  drawn,  parallel  to  each  other,  two  side 
lines,  to  run  until  they  strike  Pearl  River,  between  which 
lines  the  meanders  of  the  river  shall  constitute  the  conjunc- 
tion line  of  the  survey.  This  theoretic  base  line  is  about 
fifteen  miles  in  length. 

It  will  be  observed,  from  the  maps  of  the  country,  that  the 
line  from  the  mouth  of  the  bayou  will  run  nearly  parallel  to 
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Pearl  River,  and  strike  it  about  ten  miles  from  its  mouth ; 
and  that  the  other  line,  commencing  on  the  Bay  of  St.  Louis, 
will  strike  it  at  least  fifty  miles  above,  and  both  may,  on  an 
actual  survey,  go  beyond  even  these  distances.  The  last- 
mentioned  line,  it  will  be  remembered,  is  by  the  concession 
declared  to  commence  from  the  plantation  of  Philip  Saucier ; 
but  so  far  from  the  line  fixed  by  the  court  below  commencing 
on  the  southeast  comer  of  that  plantation  being  in  consis- 
tency with  the  calls  of  the  concession,  it  actually  cuts  off  the 
greater  part  of  Saucier's  plantation.  In  fact,  these  lines  run 
up,  instead  of  back  to  the  river.  Pintado,  in  his  letter  before 
mentioned,  had  a  juster  notion  of  what  "  approached  "  to  the 
calls  of  the  concession.  He  says,  "  This  description  causes 
sufficient  •embarrassment  in  determining  the  form  or  ...5 
figure  which  the  land  ought  to  have  ;  however,  as  he  ^ 
calls  the  front  the  distance  from  Saucier*s  plantation  to 
the  Bayou  of  Mosquito  Village,  the  depth,  as  far  as  Pearl 
River,  can  be  understood  only  by  two  lines  drawn  from  the 
said  last  two  points,  so  as  to  strike  the  said  Pearl  River; 
that  is  to  say,  the  easternmost  of  the  three  which  take  this 
name ;  and  these  lines  ought  naturally  to  run  to  the  west, 
one  from  Saucier's  plantation,  and  the  other  from  Mosquito 
Village.  The  little  sketch  annexed  will  give  you  a  clearer 
idea.  Though  there  is  no  geometrical  precision,  it  approaches 
to  the  figure  of  the  place."  Boisdor^  himself  never  dreamed 
of  such  a  magnificent  principality  for  his  cow-pen  as  is  claimed 
by  the  petitioners,  and  given  by  the  decree  of  the  court  be- 
low. See  the  testimony  of  Rochon  and  Benite,  filed  by  the 
claimants  before  the  second  board  of  commissioners. 

The  locality,  then,  of  the  land  not  being  ascertained,  either 
by  the  concession  or  a  survey,  was  not  acknowledged  by  the 
authorities  of  Spain,  and  no  effort  was  made  to  identify  it 
before  the  treaty  of  cession.  Nothing  was  done  to  withdraw 
the  land  intended  to  be  granted  from  the  mass  of  the  public 
domain,  or  to  show  what  it  was  that  was  to  be  withdrawn. 
It  therefore  remained  in  Spain  at  the  time  of  the  cession  to 
France,  and  passed  to  the  United  States  by  the  cession  of 
France  to  them. 

III.  That  the  concession  was  only  an  incipient  step  towards 
a  title  depending  upon  the  establishing  of  a  cow-pen  by  Bois- 
dor^  within  a  reasonable  time,  and  after  being  put  in  pos- 
session of  the  land,  and  of  a  survey  being  made  and  returned 
to  the  Governor,  so  that  it  might  be  known  what  land  was 
severed  from  the  public  domain ;  and  that  none  of  these  be- 
ing done,  there  was  no  just  or  valid  claim  on  the  Spanish 
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government  to  make  a  perfect  title,  and  of  course  none  on 
the  United  States. 
The  act  of  1824,  in  describing  the  claims  which  might  be 

Erosecuted  under  it,  says,  inter  aliay  they  are  such  as  ^^  might 
ave  been  perfected  into  a  complete  title  under,  and  in  con- 
formity to,  the  laws,  usages,  and  customs  of  the  government 
under  which  the  same  originated,  had  not  the  sovereignty  of 
the  country  been  transferred  to  the  United  States." 

The  considerations  which  induced  Governor  Miro  to  make 
this  gratuitous  concession  are  set  forth  in  it.  ^^  Considering 
the  sufficient  reasons  explained  to  me  above,  and  having 
regard  to  the  advantage  and  utility  which  will  result  to 
the  capital  from  the  establishment  of  a  cow-pen."  The 
importance  which  was  attached  by  the  Spanish  government 
to  the  raising  of  cattle,  is  shown  in  the  royal  regulation  of 
1764  (2  White's  Recop.,  62),  and  in  the  Recopilacion  of  the 
#yg-|  Laws  of  the  Indies,  *49  and  60,  No.  74  and  76.  And 
^  by  the  same  laws  it  was  required  that  the  grantees 
should  take  actual  possession  within  three  months.  Ibid.,  61, 
No.  81.  See  also  the  second  and  third  articles  of  O'Reilly's 
regulations  made  in  1770,  which  were  in  force  in  Louisiana 
at  the  date  of  this  concession.     Ibid.,  226. 

In  this  case,  the  concession  directs  the  Surveyor-General 
to  establish  Boisdor^  on  the  land,  and  to  forward  his,  the 
the  Surveyor-General's,  proceedings  to  the  Governor,  that  a 
title  in  form  might  be  furnished  to  Boisdor^.  This  was  never 
done,  and  no  legal  survey  was  ever  made. 

The  twelfth  article  of  O'Reilly's  regulations,  above  referred 
to,  is  as  follows  :  ^^  All  grants  shall  be  made  in  the  name  of 
the  king,  by  the  Governor-General  of  the  Province,  who  will 
at  the  same  time  appoint  a  surveyor  to  fix  the  bounds  thereof, 
both  in  front  and  depth,  in  presence  of  the  judge  ordinary  of 
the  district,  and  of  two  adjoining  settlers,  who  shall  be  pres- 
ent at  the  survey ;  the  above-mentioned  four  persons  shall 
sign  the  proces  verbal  which  shall  be  made  thereof,  and  the 
surveyor  shall  make  three  copies  of  the  same,  one  of  which 
shall  be  deposited  in  the  office  of  the  scrivener  of  the  govern- 
ment, another  shall  be  delivered  to  the  Governor-General,  and 
the  third  to  the  proprietor,  to  be  annexed  to  the  titles  of  his 
grant."  The  directions  of  the  concession  are  in  accordance 
with  this  regulation,  and  they  are  evidently  made  with  refer- 
ence to  it.  It  furnishes  the  best  criterion  of  what  had  to  be 
done  by  Boisdor^  before  his  grant  could  be  perfected. 

Suppose  that  Boisdor^  or  his  heirs  had  applied  to  the 
Spamsh  authorities  in  1800,  seventeen  years  after  the  date 
of  the  concession  to  him,  without  proof  that  he  had  occupied 
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the  land  for  the  purposes  mentioned  in  the  concession  for  the 
first  five  years  after  date  (the  earliest  occupation  in  evidence 
is  1788)9  or  that  he  had  been  put  in  possession,  and  without 
any  survey  or  other  identification  of  the  land,  there  was  no 
obligation  on  them  to  perfect  the  title.  10  Pet.,  831.  The 
claimants  themselves  show  this,  by  their  own  statements,  in 
their  application  to  Morales  in  1808. 

IV.  That  the  proviso  of  the  act  of  1880,  declaring  that 
this  claim  "shall  not  be  confirmed  to  more  than  twelve 
hundred  and  eighty  acres,"  prevents  the  recovery  sought  in 
this  case ;  and  that  the  said  twelve  hundred  and  eighty 
acres  were  in  full  satisfaction  of  the  claim,  and  were  accepted 
and  surveyed  for  the  benefit  of  those  claiming  under  the 
petitioners. 

In  the  clause  of  the  act  of  1824  conferring  jurisdiction  on 
the  court,  it  is  declared  that  the  several  acts  of  Congress  on 
the  subject  of  these  claims  are  to  be  taken  into  consideration 
by  *the  court  in  deciding  on  them.  This  proviso,  r^nrrj 
therefore,  standing  unrepealed,  is  the  declared  will  ^ 
of  Congress  that  this  claim  shall  not  be  confirmed  for  more 
than  is  stated.  All  claims  under  incomplete  titles  in  the 
country  acquired  from  France  by  the  treaty  of  1803  ad- 
dressed themselves  to  the  political  power,  and  Congress 
had  a  right  to  confirm  part  of  a  claim,  and  refuse  confirma- 
tion for  the  residue,  if  they  supposed  it  just  to  do  so.  8 
How.,  788. 

In  the  case  of  The  United  States  v.  Reyne%^  the  court  gave 
effect  to  the  act  of  1804,  which  declares  that  all  grants  in 
Louisiana  subsequent  to  the  treaty  of  St.  Ildefonso  are  null 
and  void.  That  the  quantity  of  land  given  was  intended  as 
a  full  satisfaction  is  apparent  from  the  words  employed.  On 
the  6th  of  November,  1880,  the  twelve  hundred  and  eighty 
acres  were  surveyed,  and  the  plat  and  survey  approved  llth 
August,  1832.  This  rendered  the  title  complete,  for  the 
act  does  not  direct  patents  to  issue.  It  will  be  seen  from  the 
testimony  of  Carver,  Monet,  and  Daniel,  that  the  twelve 
hundred  and  eighty  acres  cover  the  plantation  of  Francis 
Saucier  and  part  of  that  of  Daniel,  who  were  purchasers 
under  fioisdor^'s  heirs.  On  the  question  arising  on  this 
point,  see  3  How.,  788. 

V.  That  on  the  26th  of  April,  1783,  the  date  of  the  con- 
cession by  Governor  Miro  to  Louis  Boisdor^,  the  authorities 
of.  Spain  had  no  power  to  make  grants  in  that  part  of  the 
country  where  the  lands  lie,  the  cession  by  Great  Britain  to 
Spain  not  having  been  made  until  the  definitive  treaty  of 
peace  of  the  3d  of  September,  1783.     1  Kent,  Com.,  169 ; 
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Wheaton's  Elements  of  International  Law,  672 ;  Clark  t. 
United  States^  8  Wash.,  104 ;  United  States  v.  Hayward^  2 
Gall.,  601 ;  Poole  v.  Fleeger,  11  Pet.,  210  ;  PoWs  Lessee  v. 
Wendell^  9  Crancb,  99 ;  and  the  cases  of  Foster  y.  Neilson^ 
Garcia  v.  Lee^  and  United  States  v.  Reynes^  cited  under  the 
first  point. 

VI.  That  there  was  no  sufficient  evidence  of  the  execu- 
tion of  the  concession  by  Governor  Miro  ;  and  that  the  proof 
ofifered  in  the  shape  of  ex  parte  affidavits,  supposed  to  have 
been  before  the  several  Doards  of  commissioners,  was  not 
competent. 

VII.  That  the  petitioners  should  have  made  parties  to  this 
suit  persons  claiming  the  lands,  or  any  portion  of  them,  under 
a  different  title,  or  holding  possession  otherwise  than  under 
them  ;  and  the  demurrer  ought  to  have  been  sustained. 

The  act  of  1824  directs  such  persons  to  be  made  parties. 
By  the  second  section  of  the  act  of  24th  May,  1828,  to  con- 
tinue in  force  for  a  limited  time,  and  to  amend,  the  act  of 
1824  (1  Land  Laws,  442),  so  much  of  the  last-mentioned  act 
as  required  claimants  to  make  adverse  parties  to  the  suit,  or 
to  show  the  court  what  adverse  claimants  there  might  be  on 
mpfQ-y  the  land,  *was  repealed.  It  is  said  that  the  act  of  1844 
J  revived  the  act  of  1824  as  amended  by  that  of  1828. 
That,  however,  must  depend  upon  the  intention  of  Congress, 
to  be  gathered  from  the  language  of  the  act  itself.  It  refers 
to  the  act  of  1824  by  its  name,  reciting  both  its  date  and  title. 
It  does  not  revive  the  whole  of  its  provisions,  but  expreasly 
excludes  all  such  portions  of  said  act  as  referred  to  the  Ter- 
ritory of  Arkansas.  Here  is  a  special  reference  to  this  act 
only,  in  a  form  of  expression  as  clear  and  perspicuous  as  can 
be  employed.  Again,  it  says,  "and  the  provisions  of  that 
part  of  the  aforesaid  act  hereby  revived."  What  is  still 
more  conclusive  and  decisive  is  the  following  provision,  viz. : 
"  as  if  these  States  had  been  enumerated  in  the  original  act 
hereby  revived."  The  act  of  1824  is  not  only  declared  to  be 
revived,  but  reenacted,  excluding  all  such  portions  of  said 
act  as  referred  to  the  Territory  of  Arkansas. 

It  is  not  reasonable  to  suppose  that  Congress  intended  to 
revive  and  reenact  the  whole  of  the  act  of  the  24th  of  May, 
1828,  because  no  part  of  the  first  section  could  be  of  any 
avail.  No  exceptions  are  made  in  regard  to  this  act,  and  no 
reference  is  made  to  it ;  while  in  regard  to  the  act  of  1824 
the  parts  rejected  are  carefully  excluded,  and  the  residue 
only  is  revived  and  reenacted.  The  established  rules  of  con- 
struction show,  that,  where  a  part  is  named  and  excluded, 
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the  residue  is  reenacted.    JSxpressio  unius  est  exeluno  aUeritu. 
Co.  Lit,,  210  a,  183  b ;  Broom,  Leg.  Max.,  188, 187. 

Every  part  of  the  act  of  1824,  except  what  relates  to  the 
Territory  of  Arkansas,  is  revived  and  reenacted  by  express 
words ;  the  court  will  rea'dily  perceive  that  this  case  is  dis- 
tinguishable from  one  reported  in  7  Cranch,  882.  In  that 
case  the  language  of  the  reviving  act  was  general  in  the  ref- 
erence to  the  acts  which  had  expired.  Here  it  is  special  and 
specific,  and  by  several  modes  of  expression  negatives  any 
such  general  inference.  There  is  a  plain  repugnance  between 
the  first  and  eighth  sections  of  the  act  of  1824  and  the  second 
section  of  the  act  of  1828.  If,  therefore,  the  la  ^  of  1824  is 
revived  and  reenacted,  it  is  clear  that  the  law  of  1828  remains 
a  dead  letter. 

Questions  bearing  a  strict  analogy  have  often  arisen  upon 
repealing  statutes,  whether  it  was  the  intention  of  the  framers 
to  repeal  the  whole,  or  only  a  part,  of  the  acts  to  which  such 
repealing  statutes  were  applied.  No  better  mode  occurs  of 
illustrating  the  subject,  than  by  referring  to  the  standard 
rules  of  construction  which  have  been  adopted  by  the  courts 
in  such  cases.  The  word  repeal  is  not  to  be  taken  in  an 
absolute  sense,  if  from  the  whole  it  appear  to  be  used  with  a 
limitation.  In  every  case  it  is  a  question  of  construction 
whether  *it  operate  as  a  total,  or  partial,  or  temporary  p^^^o 
repeal.    JRex  v.  Rogers^  10  East,  673.  '■ 

Where  several  acts  of  Parliament  upon  the  same  subject 
had  been  totally  repealed,  and  others  repealed  in  part,  it  was 
held  that  it  roust  have  been  the  clear  intention  of  the  legisla* 
ture  that  only  the  part  of  an  act  particularly  pointed  out 
should  be  repealed.  Camden  v.  Anderson^  6  T.  R.,  728; 
Dwarris  on  Stat.,  675. 

The  general  principle  undoubtedly  is,  that  the  repeal  of  a 
repealing  statute  revives  the  first  act,  unless  the  new  law  con- 
tain words  indicative  of  a  contrary  intention  of  the  legisla- 
ture ;  in  which  case  no  such  consequence  follows. 

So,  it  is  said,  if  an  act  of  Parliament  be  revived,  all  acts 
explanatory  of  that  so  revived  are  revived  also ;  which  may  be 
true,  unless  in  the  latter  case,  as  in  the  former,  the  language 
of  the  act  authorizes  a  different  interpretation.  The  Bishop" b 
Oasej  12  Co.,  7 ;  Tattle  v.  Grimwood^  3  Bing.,  496 ;  Dwarris 
on  Stat.,  676 ;  Brown  v.  Barri/,  3  Dall.,  367. 

And  where  some  parts  of  a  revived  statute  are  omitted  in 
the  reviving  statute,  they  are  not  to  be  revived  by  construc- 
tion, but  are  to  be  considered  as  annulled.  Mlis  v.  Paige^ 
1  Pick.  (Mass.),  43-45 ;  Rvtland  v.  Mendon^  Id.,  154 ;  Black- 
Wm  V.  Walpole,  9  Id.,  97- 
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The  law  does  not  favor  implications  in  construing  a  repeal- 
ing  or  a  reviving  statut*.  Loker  v.  Brookline,  13  rick. 
(Mass.),  342,  348 ;  Haynet  v.  JerJu^  2  Id^  172, 176 ;  Dwarris 
on  Stat,  675. 

If,  then,  the  act  of  1824  alone  is  revived,  it  follows,  by  ex- 
press enactment,  that  petitioners  are  required  to  set  forth  the 
names  of  adverse  claimants.  This  point  is  too  plain  to  re- 
quire argument. 

The  claimants  may  contend,  that,  as  they  do  not  claim  the 
lands  held  by  adverse  parties,  but  an  equal  quantity  to  be 
hereafter  located  on  the  public  domain,  no  parties  except  the 
United  States  are  therefore  interested.  It  will  be  observed, 
however,  by  the  eleventh  section  of  the  act  of  1824,  that  it  is 
only  after  it  has  been  decreed  that  the  title  to  the  lands 
claimed  is  valid,  that  the  right  of  entering  other  lands  accrues. 
It  may  also  be  said,  that  to  make  the  adverse  claimants  par- 
ties would  oust  the  jurisdiction  of  the  court,  because  the 
parties  defendants  would  be  citizens  of  the  same  State  as  the 
petitioners ;  and  that  the  provisions  of  the  act  of  1824,  which 
requires  persons  to  be  made  defendants,  whether  they  are 
citizens  of  a  different  State  or  not,  are  unconstitutional.  It 
ia  true  that  an  act  of  Congress  cannot  confer  a  jurisdiction 
not  warranted  by  the  Constitution,  But  the  error  of  the 
argument  on  the  other  side  consists  in  supposing  that  the  act 
^  of  1824  was  the  exercise  'of  the  power  vested  in  Con- 
"  J  gross,  arising  out  of  the  character  of  the  parties  to  the 
suit,  and  not  out  of  the  character  of  the  cause.  The  distinc- 
tion between  these  two  classes  of  cases,  which  is  obvious  upon 
a  mere  cursory  reading  of  the  second  section  of  the  third  arti- 
cle of  the  Constitution,  is  thus  stated  by  Chief  Justice  Mar- 
shall, in  delivering  the  opinion  of  the  court  in  the  case  of 
Cokent  V.  Virginia,  6  Wheat.,  878:— 

»  Jurisdiction  is  given  in  two  classes  of  cases.  In  the  first, 
their  jurisdiction  depends  on  the  character  of  the  cause,  who- 
ever may  be  the  parties.  This  class  comprehends  '  all  cases, 
in  law  and  equity,  arising  under  this  Constitution,  the  laws 
of  the  United  States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority.'  This  clause  extends  the  juris- 
diction of  the  court  to  all  the  cases  described,  without  making 
ill  its  terms  any  exception  whatever,  and  without  any  regard 
to  I  lie  condition  of  the  party.  If  there  be  any  exception,  it  is 
tii  lie  implied  against  the  express  words  of  the  article.  In  the 
seuund  class  the  jurisdiction  depends  entirely  on  the  character 
of  tlie parties.  In  this  are  comprehended  'controversies  be- 
tween two  or  more  States,'  &c.  If  these  be  the  parties,  it  ia 
entirely  unimportant  what  maybe  the  subject  of  controversy. 
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Be  it  what  it  may,  these  parties  have  a  constitutional  right 
to  come  into  the  courts  of  the  Union." 

The  twenty-fifth  section  of  the  Judiciary  Act  is  a  notable 
example  of  the  exercise  of  the  power  vested  in  Congress 
arising  out  of  the  character  of  the  cause.  The  act  of  1824  is 
an  exercise  of  the  same  authority. 

The  points  made  by  the  counsel  for  Boisdor^'s  heirs  were 
the  following : — 

First  point.  The  grant  emanating  from  Governor  Miro  of 
Louisiana,  in  1783,  was  issued  by  proper  authority,  and  con- 
ferred a  valid  grant  of  the  lands  claimed,  though  the  patent 
or  title  in  form  never  issued.  From  its  inception  to  the  time 
Spain  was  forcibly  expelled  this  district  of  country  in  1811, 
and  from  that  time  to  this,  no  doubt  or  suspicion  has  been 
entertained  of  the  integrity  of  the  grant,  and  of  its  possession 
in  good  faith.  Its  extent  only  has  prejudiced  the  claim.  We 
insist  it  was  assured  as  private  property  under  the  equity  of 
the  treaty  of  St.  Ildefonso,  of  October,  1800,  and  expressly 
by  the  treaty  of  Louisiana  in  1808.  And  no  indulgent  con- 
struction of  the  act  of  1824  in  its  favor  is  requisite  to  insure 
its  confirmation  by  this  court.  6  Pet.,  723,  728,  729 ;  8  Pet., 
462;  9  Pet.,  132,  134,  736,  760;  10  Pet.,  341;  12  Pet.,  428, 
436,  438,  446,  460 ;  1  How.,  24. 

Second  point.  (This  related  entirely  to  the  genuineness 
of  the  documents  offered  in  evidence.) 

*Third  Point.  The  partial  and  incomplete  proceed-  p#Q^ 
ings  under  the  administration  of  Morales,  in  1808  to  ^ 
1810,  instituted  to  obtain  the  title  in  form,  we  maintain,  were 
lawful  and  valid  to  the  extent  of  the  adjudications  made. 
That  the  reference  of  the  subject  by  Morales  to  his  minister 
of  the  treasury,  the  minister's  report  favorable  to  the  claim, 
and  then  and  thereupon  Morales's  order  committing  the  sub- 
ject of  the  application  to  the  Surveyor-General  for  his  action, 
"  that  a  corresponding  title  might  (may)  be  furnished,"  are 
all  proceedings  of  a  judicial  character,  and  furnish  evidence  of 
confirmation  to  this  extent.     9  Pet.,  743 ;  8  Pet.,  308. 

Pintado's  despatch,  made  in  reference  to  these  adjudications, 
but  not  in  pursuance  of  them,  is  no  doubt  invalid,  because 
manifestly  unauthorized  by  the  preceding  orders.  Hence  the 
survey  and  patent  failed. 

But  this  adjudication,  to  the  extent  it  progressed,  was 
within  the  lawful  jurisdiction  of  the  tribunal,  and,  pertaining 
to  a  date  long  anterior  to  the  treaty  of  St.  Ildefonso,  encoun- 
ters no  opposition  from  the  act  of  26th  May,  1804,  5  14. 

Fourth  point.     Under  the  preceding  aspect  of  this  case,  as 
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commissioners.  The  claim  is  likewise  shown  to  be  a  mere 
order  of  survey,  and  not  a  grant  for  any  specific  bounds, 
except  its  front  on  the  bay. 

The  figurative  plan  furnished  by  Pintado,  with  his  despatch 
of  the  30th  of  May,  1810,  draws  also  conjectural  or  figurative 
boundaries  of  the  Saucier  claim,  and  starts  the  line  of  fiois- 
dor^  from  what  surveyors  understand  to  be  a  projection  of 
Saucier*s  north  side  line,  from  its  northwest  corner.  We,  of 
course,  know  that,  to  have  made  this  effective  as  a  specific 
starting-point,  the  lines  of  the  Saucier  tract  must  have  been 
actually  laid  down.  But  as  we  know  this  was  not  then  done, 
we  have  no  knowledge  from  this  figurative  plan  of  the  call 
and  course  which  Pintado  would  have  had  Boisdor^'s  north 
side  line  run,  except  we  may  conjecture  he  meant  it  should 
run  in  the  same  course  with  Saucier's  north  side  line.  But 
nothing  shown  of  that  date  can  fix  for  us  the  beginning  point 
of  the  Boisdoird  claim,  simply  because  the  Saucier  tract  was 
not  specifically  bounded.  But  the  United  States  have  since 
surveyed  this  Saucier  claim,  and  given  it  established  bounds, 
as  Spain  might  have  done.  The  court  below,  as  our  decree 
shows,  construed  our  first  call  (to  begin  from  the  Saucier 
tract)  to  mean  from  the  front  (southeast)  corner,  on  the  south 
side  of  the  Saucier  claim,  and  from  which  our  second  call 
takes  departure.  And  if  our  grant  commences  from  the  Sau- 
cier grant,  it  is  quite  apparent  it  must  be  on  the  side  and  at 
the  point  the  decree  has  assumed. 

But  Pintado's  figurative  plan,  which  appears  in  this  case, 
commenced  the  beginning  line  of  the  Boisdor^  claim  on  the 
north  side  of  the  Saucier  claim ;  and,  though  in  this  respect 
most  favorable  to  the  Boisdor^  heirs,  is  most  evidently  wron?. 
And  hence  surveyor  Downing's  embarrassment,  as  per  his 
testimony,  on  this  starting-point.  The  next  call  is  the  Mos- 
quito Bayou,  well  and  clearly  established  as  Bayou  Marin- 
gouin,  or  at  present  Mulatto  Bayou.  To  fix  the  point  of  this 
*841  second  *call  is  the  next  inquiry.  The  decree  assumes 
J  it  to  be  the  mouth  of  that  Bayou.  This  we  think 
obviously  right,  because  the  grant  of  Governor  Miro  desig- 
nates the  intervening  distance  between  the  first  and  second 
call  the  front ;  and  the  Minister  of  the  Treasury,  Lozada,  and 
the  Surveyor-General,  Pintado,  both  so  understood  it,  and 
surveyor  Ludlow,  witness  for  the  United  States  in  this  case, 
in  answer  to  cross-interrogatory  four,  so  proves  it.  And  bear- 
ing upon  this  point  is  the  answer  of  Downing  to  the  fifth 
oross-interrogatory.  But  to  keep  within  the  undoubted 
bounds  of  this  second  point  called  for,  the  decree  has  assumed 
the  mouth  of  the  Pearl  River  cut-off,  where  it  enters  the 
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Pearl  River,  as  the  second  point  called  for,  instead  of  that 
mouth  of  the  Mosquito  Bayou  which  falls  into  the  Pearl 
River  cut-off;  in  other  words,  the  second  mouth  of  the 
Mulatto  Bayou,  and  that  which  is  nearest  the  point  of  depar- 
ture at  Saucier's  plantation. 

Having  thus  established  these  two  points,  and  the  grant 
calling  for  Pearl  River  as  its  depth  or  back  boundary,  can 
there  be  any  difficulty  in  fixing  the  course  which  the  side 
lines  should  run  to  the  Pearl  River  ? 

The  testimony  of  five  surveyors  is  found  in  this  record ; 
viz.  Carver,  Monet,  Bringier  (Surveyor-General  of  Louisiana), 
Ludlow,  and  Downing, — the  two  latter  both  ex-Surveyor&- 
General  of  Mississippi.  All  these  concur  that  the  side  lines 
should  be  perpendicular  to  the  base  line  between  the  first  and 
second  points  called  for  in  the  grant. 

But  the  answer  of  the  District  Attorney  of  the  United 
States  complains  that  we  object  to  the  figurative  plan  of  Pin- 
tado shown  in  the  record,  and  repudiated  by  the  petitioners 
in  their  amended  petition.  The  reason  for  this  will  be  appar- 
ent to  the  court,  on  inspecting  this  plan.  It  conforms  in  no 
sort  with  the  calls  of  the  grant.  The  court,  on  inspection  of 
the  figurative  plan,  will  perceive  it  gives  no  side  line  for  the 
grant,  from  the  Mosquito  Bayou  to  the  Pearl  River.  No 
construction,  which  does  not  violence  to  the  very  terms  of 
the  erant,  can  authorize  this  omission.  And  the  court  will 
see,  from  Pintado's  instructions  to  Lorreins  for  the  survey  of 
this  claim,  given  only  seven  days  before  drawing  this  figura- 
tive plan,  that  he  expressly  directed  the  two  side  lines  from 
the  first  two  points  to  be  run  to  the  Pearl  River.  And  Sur- 
veyor-General Bringier,  in  answer  to  the  second  cross-inter- 
rogatory, with  Pintado's  instructions  of  the  23d  of  May,  1810, 
beiore  him,  says,  that  he  understands  these  instructions  as 
pointing  out  the  same  mode  of  survey  as  indicated  by  him,  the 
witness,  in  his  deposition,  viz.  side  lines  perpendicular  to  the 
base. 

But   tiie   map  or  plan    given    by   Pintado,  seven    days 
•afterwards,  with  his  despatch  of  the  30th  of  May,     r-^^gg 
1810,  to  answer  in  place  of  a  survey,  is  most  clearly     ^ 
wrong,  in  disregarding  the  rectangular  figure,  and  giving  in 
fact  no  side  line,  in  any  geodetical  sense. 

The  order  of  survey  in  the  decree  is  not  only  shown  to  be 
right  by  a  fair  interpretation  of  the  grant,  and' by  the  proof  in 
the  cause,  but  it  is  thoroughly  sustained  by  authority.  The 
usages  of  Spain,  and  decisions  of  the  United  States,  as  to  the 
form  and  figure  to  be  observed  in  executing  such  surveys,  are 
identical.     In  all  like  cases  with  this,  the  rectangular  figure 
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is  the  mandate  of  the  law,  where  no  other  is  called  for.     6 
Cranch,  148 ;  2  Wheat.,  316 ;  8  How.,  696,  701,  704. 

The  case  in  6  Cranch,  from  page  163  to  168,  embodies  facts 
not  dissimilar  to  those  in  this  case,  and  sustains  the  principles 
of  this  decree.  And  the  act  of  8th  May,  1822,  §  4,  directs 
that  the  form  of  the  Spanish  surveys  shall  guide  the  ofiQcers 
in  the  survey  of  these  claims  in  this  district. 

Why  Pintado,  in  giving  his  plan  on  the  30th  of  May,  1810, 
to  serve  as  a  survey,  chose  to  discard  his  own  rules  given  to 
Lorreins  a  week  previous,  we  know  not,  and  it  is  perhaps  of 
little  importance  to  be  known.  The  topography  of  the  coun- 
try was  not  then  understood,  as  the  maps  of  the  United  States 
surveys  now  disclose  it.  It  was  less  known  in  1783,  when  the 
grant  was  made.  It  may  have  been  that  Pintado,  in  1808, 
when  the  territory  of  Spain  in  this  region  had  shrunk  to  this 
little  strip  between  the  Mississippi  ;ind  Perdido  Rivers,  imag- 
ined himself  justified  in  curtailing  the  too  great  generosity  of 
Governor  Miro,  as  exhibited  in  this  grant.  We  can  only  sup- 
pose some  such  cause  for  such  obvious  disregard  to  the  rights 
of  the  claimants  under  this  grant  But  our  tribunals  declare 
a  better  morality  when  they  say  :  "  The  principles  of  law  can- 
not in  any  way  be  affected  by  the  magnitude  of  the  claims 
under  consideration ;  every  principle  of  justice  forbids  it" 
6  Pet.,  691. 

This  claim,  though  large,  is  of  little  value,  and  is  useful  for 
little  else  now  than  for  the  object  which  moved  Governor 
Miro  to  make  the  grant ;  and,  large  as  it  is,  would  make  but 
a  limited  vacherie  for  the  numerous  heirs  of  the  grantee,  who 
have  come  into  existence  since  their  rights  in  this  claim  have 
been  suspended  and  deferred. 

It  was  objected  by  the  attorney  of  the  United  States,  on 
argument  of  the  demurrer  in  the  court  below,  that  the  peti- 
tioners had  not  made  all  the  settlers  on  this  land,  who  claim 
title  adversely,  parties  defendant,  as  originally  directed  by  the 
first  section  of  the  act  of  1824.  We  first  answer  to  this  ob- 
jection, that  this  provision  of  the  act  of  1824  is  no  longer  in 
♦861  *f^^^®'  being  expressl}'^  repealed  by  the  act  of  24th  May, 
J  1828,  §  2.  And  the  decision  of  this  court  in  8  How., 
123,  is,  that  the  act  of  17th  June,  1844,  only  operated  to  re- 
vive the  fifth  section  of  the  act  of  1824. 

But  this  court,  in  the  case  of  Soulard's  Heirs^  10  Pet.,  100, 
where  adverse  claims  were  shown  in  the  petition,  but  the  ad- 
verse claimants  not  made  parties,  held  and  adjudged  the  con- 
troversy as  rightly  made  between  the  petitioner  and  the 
United  States,  and  this  on  petition  filed  in  1824,  and  of  course 
before  the  clause  referred  to  was  repealed  in  1828.  But  the 
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legislation  of  Congress  by  inspection  of  the  laws,  rather  than 
the  decision  of  the  courts,  settles  this  question. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  heirs  of  Boisdor^  filed  their  petition,  in  the  nature  of 
a  bill  in  equity,  pursuant  to  the  act  of  1824,  revived  by  that 
of  1844,  against  the  United  States,  claiming  a  decree  to  a  per- 
fect title  For  a  large  body  of  land  fronting  on  the  Bay  of  St. 
Louis  and  the  Gulf  of  Mexico,  and  extending  in  depth  to 
Pearl  River ;  containing  between  one  hundred  thousand  and 
four  hundred  thousand  acres  in  quantity,  depending  on  the 
manner  in  which  the  claim  should  be  surveyed.  A  decree 
was  made  by  the  District  Court  of  Mississippi,  confirming  the 
claim,  and  ordering  a  survey  to  be  made  in  a  particular  man- 
ner, which  will  more  fully  appear  hereafter.  From  this  decree 
the  United  States  appealed ;  and  the  first  question  presented 
for  our  consideration  is  as  to  the  nature  and  character  of  the 
paper  title  on  which  the  claim  is  founded. 

It  was  a  gratuitous  concession,  made  in  1783,  by  the  Gov- 
ernor of  Louisiana,  exercising  the  powers  of  the  king  of  Spain, 
and  intended  mainly  for  the  purpose  of  pasturage  and  raising 
cattle. 

A  petition  was  filed  by  Louis  Boisdor^,  the  ancestor  of 
complainants,  representing  to  the  Governor  that  the  peti- 
tioner, being  an  inhabitant  of  New  Orleans,  and  desirous  to 
form  a  plantation,  or  cow-pen,  in  the  vicinity  of  the  Bay  of 
St.  Louis,  at  a  place  commonly  called  Achoucoupoulous,  for 
the  whole  of  his  petitioner's  family ;  which  was  very  large,  as 
was  notorious  to  his  Excellency :  and,  moreover,  that  the  pe- 
titioner might  be  enabled  to  employ  all  his  negi'oes  thereon, 
and  to  support  a  large  stock  of  cattle  which  he  had  already ; 
which  land  was,  as  it  were,  only  inhabitable  as,  and  fit  for,  a 
cattle-raising  farm :  and  therefore  he  proceeds  to  say  :  *'  May 
it  please  your  Excellency,  in  consideration  of  what  is  above 
explained,  and  of  the  benefit  that  will  result  to  the  capital 
(city)  from  such  a  considerable  cattle-raising  establishment 
as  the  one  *which  I  have  commenced  to  form  in  the  r-^Q^ 
said  place  and  in  the  vicinity  of  said  city,  to  grant  to  *- 
me  the  portion  of  ground  which  is  vacant  in  the  said  place 
(section  of  country),  known  under  the  name  of  Achoucou- 
poulous, running  from  the  plantation  of  Philip  Saucier  up  to 
the  bayou  called  Bayou  of  Mosquito  Village,  formerly  inhab- 
ited by  Mr,  (paper  torn  oflF)i  ^.nd  running  in  depth  down  to 
Pearl  River,  in  order  that  I  may  form  with  facility  the  afore- 
said establishment  and  cow-house  (cattle-raising  farm)  for  all 
my  family  as  aforesaid :  a  favor  which  I  hone,  according  to 
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jostice,  from    the  granting  power  which  is  vested  in  you. 
New  Orleans,  1st  April,  1783." 

And  on  this  petition  the  Governor  proceeds  to  grant  as  fol- 
lows : — 

"  New  Orleans,  26th  April,  1788.  Being  satisfied  with  the 
well-founded  reasons  expressed  above,  and  with  the  useful- 
ness and  advantage  which  will  result  to  the  capital  (city) 
from  the  establishment  of  a  cattle-raising  farm  in  that  section 
of  country,  little  fit  for  any  cultivation,  the  surveyor  of  the 
Province,  Don  Carlos  Laveau  Trudeau,  will  establish  Louis 
Boisdor^  upon  the  extent  of  ground  which  he  solicits  in  the 
foregoing  memorial,  situated  in  the  section  of  countiy  com- 
monly called  Achoucoupoulous,  commencing  in  front  from 
the  plantation  belonging  to  Philip  Saucier,  a  resident  of  said 
country,  down  to  the  bayou  called  Mosquito  Village  Bayou, 
with  the  depth  down  to  Pearl  River ;  the  same  being  vacant, 
and  no  prejudice  being  caused  to  the  neighbors  living  as  well 
in  front  as  upon  the  depth ;  which  measures  he  will  reduce  to 
writing,  signing  with  the  aforesaid  parties,  and  will  remit  the 
same  to  me,  in  order  that  I  may  furnish  the  party  interested 
with  a  corresponding  title  in  due  form. 

(Signed,)  Mmo." 


As  the  two  papers  formed  the  contract  between  the  gov- 
ernment and  the  petitioner,  they  must  be  construed  together, 
there  being  a  proposition  on  one  side  to  do  certain  acts,  and 
an  acceptance  on  the  other,  limited  by  several  restrictions. 
What  is  stated  in  either  paper  as  to  fact  and  intent  must  be 
taken  as  true.^  The  facts  appearing  are,  that  Boisdor^  was 
an  inhabitant  of  the  city  of  New  Orleans;  that  he  had  a 
large  family,  and  that  he  wished  to  establish  "  a  cattle-raising 
farm." 

There  are  several  translations  of  this  document  from  the 
Spanish,  but  the  true  one  is,  that  a  stock  farm  was  to  be 
established  on  the  land  solicited  ;  and  that  the  establishment 
contemplated  was  to  be  "for  all  the  family"  of  the  peti- 
tioner ;  and  on  which  he  was  to  employ  all  his  force  of 
negroes. 

These  were  leading  motives  set  forth  to  the  Governor ; 

♦881     *^^  *^^^  benefit  that  would  result  to  the  city  from  such 

-■     an  establishment  was  also  presented  as  a  prominent 

consideration  why,  on  public  grounds,  the  grant  should  be 

made. 

^  FoLLOWXD.     Glenn  v.  United  States,  13  How.,  256  et  seq. 
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On  these  motives,  and  their  obvious  consequence  if  the 
cattle  farm  were  established  as  proposed,  the  Governor 
acted. 

This  contract  is  to  be  construed  with  reference  to  the  laws 
of  the  place  where  and  when  it  was  made,  and  the  usages 
and  customs  observed  in  making  similar  concessions. 

By  the  act  of  1824,  we  are  required  to  exercise  the  power 
of  a  court  of  equity,  and  to  adjudge  in  the  given  case  whether 
a  court  of  equity  could,  according  to  the  rules  and  laws  of 
Spain,  consider  the  conscience  of  the  king  so  affected  by  the 
acts  of  his  lawful  authorities  in  the  province,  that  he  became 
a  trustee  for  the  claimant,  and  held  the  land  claimed  by  an 
equity  upon  it,  amounting  to  a  severance  of  so  much  from 
the  public  domain,  before  and  at  the  time  the  country  was 
ceded  to  the  United  States.  This  was  the  rule  laid  down  for 
our  government  in  1836,  in  the  case  of  Smith  v.  The  United 
States  (10  Pet.,  330,  331),  and  which  has  been  uniformly  fol- 
lowed since. 

The  first  act  the  claimant  was  bound  to  perform  was  taking 
possession  ;  in  regard  to  which  it  is  proved  by  several  wit- 
nesses, by  affidavits  taken  in  1828,  and  then  filed  with  the 
register  and  receiver  at  Jackson  Court-House  in  Mississippi, 
and  which  proofs  are  made  evidence  by  the  act  of  1824,  that 
Boisdor^  had  had  possession  of  a  place  on  the  Mulatto  Bayou 
for  forty  years  before  1828  ;  that  the  land  was  cultivated,  and 
cattle  kept  there ;  and  the  register  and  receiver  found  that 
the  land  had  been  inhabited  and  cultivated  from  1788  to  1828, 
by  Boisdor^  and  his  representatives  ;  nor  do  we  see  any  occa- 
sion to  dissent  from  this  finding. 

And,  furthermore,  as  it  appears  from  Boisdor^'s  petition  in 
1783,  that  he  had  commenced  forming  a  cattle-raising  estab- 
lishment at  said  place,  we  deem  it  fair  to  presume  that  the 
possession  and  occupation  proved  to  have  existed  in  1788, 
and  afterwards,  did  also  exist  from  1783  to  1788 ;  and  so  the 
petition  to  the  Circuit  Court,  seeking  a  confirmation,  states 
the  fact  to  have  been. 

As  respects  the  nature  and  extent  of  this  occupation,  the 
evidence  is  obscure.  Complainants  allege  "  that  their  ances- 
tor, Louis  Boisdor^,  during  his  lifetime,  and  his  representa- 
tives after  his  decease,  occupied,  possessed,  and  cultivated 
said  tract  of  land,  from  1783  until  the  year  1828 ;  that  their 
ancestor,  and  his  widow  and  representatives,  kept  up  and 
supported  said  plantation  and  grazing  farm  upon  said  land 
during  the  whole  of  that  period  of  time,  and  fully  r#QQ 
complied  with  all  the  ^conditions  of  the  grant,  and  all     ■- 

93 


^  SUPREME  COURT. 


The  United  States  v.  Boisdor^  et  al. 


the  laws,  customs,  and  usages  of  Spain  in  relation  to  grants 

of  its  public  domain."        ,,.,,,  ^  - 

This  allegation  is  directly  denied  by  the  answer,  and  proof 
of  the  fects  alleged  imposed  on  complainants.  Lewis  Daniell, 
a  witness  examined  by  them,  states,  that  in  1824,  when  he 
first  examined  these  lands,  a  few  acres  were  cleared  near  Mu- 
latto Bayou,  which  had  then  the  appearance  of  being  very  an- 
ciently cleUred  and  cultivated ;  that  on  it  and  in  its  vicinity 
y^re  found  weeding-hoes  and  axes  much  worn  by  use ;  that 
the  old  field  was  the  first  settlement  made  on  the  east  side  of 
the  Bayou,  and  was  made  by  Louis  Boisdor^  according  to  the 
general  reputation  of  the  country. 

Elihu  Carver,  another  witness  of  complainants,  states,  that 
in  1814  or  1816  he  learned  from  cow-hunters,  who  were  old 
inhabitants,  that  the  old  improvement  was  called  Boisdor^'s 
cow-pens ;  and  that  there  was  then  another  place,  within  less 
than  a  mile,  where  a  person  yet  cultivated  a  small  field  on 
the  east  of  the  said  Bayou,  whom  he  then  understood  to  be  a 
stock-keeper  for  Louis  Boisdor^ ;  this  last  place  was  on  the 
land  now  owned  by  F.  Saucier. 

Samuel  White,  examined  for  complainants,  states:  "I know 
this  bayou,  and  all  the  considerable  branches  thereof;  its 
present  name  is  Mulatto  Bayou ;  it  was  known  by  this  name 
as  long  ago  as  1820  or  1821.  It  took  its  name,  as  I  always 
understood,  from  the  mulatto  man  who  lived  somewhere  near 
what  was  formerly  called  Point  Boisdor^,  and  who  was  sta- 
tioned there  to  take  care  of  the  stock  of  Louis  Boisdor^." 

By  the  affidavits  taken  and  filed  on  behalf  of  complainants 
before  the  register  and  receiver,  in  1828,  it  appears  that  the 
pereon  above  referred  to  was  a  slave,  named  Matthew,  who 
belonged  after  the  death  of  Louis  Boisdord  to  his  widow,  and 
who  kept  cattle  on  the  land  for  his  widow  and  heirs.  And 
as  this  man  gave  its  English  name  to  the  bayou,  and  is  proved 
by  White  to  have  kept  stock  there  for  Louis  Boisdord  in  his 
lifetime,  we  hold  it  to  be  sufficiently  established  that  he  had 
this  one  slave  there,  from  the  date  of  the  grant  in  1788 ;  but 
as  the  affirmative  fact  of  occupation  was  imposed  on  com- 
plainants by  the  pleadings,  and  as  the  original  improvement 
on  the  land  was  next  to  nothing,  no  further  presumption  can 
be  made  that  other  slaves  were  there. 

The  next  leading  question  arises  on  the  necessity  of  a  sur- 
vey before  the  land  solicited  and  granted  was  severed  from 
the  public  domain  ;  that  is  to  say,  whether  the  grant  identifies 
the  land,  or  whether  a  survey  was  required  to  establish  its 
identity.  Boisdord  asked  for  a  grant  in  the  "  vicinity  "  of  the 
Bay  of  St.  Louis,  at  a  place  called  Achoucoupoulous,  running 
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from  the  *plantation  of  Philip  Saucier  up  to  the  Bayou     rrnqr^ 
of  Mosquito  Village  (Mulatto  Bayou),  and  extending     ^ 
in  depth  down  to  Pearl  River. 

The  Governor  ordered  Trudeau,  the  Surveyor-General,  to 
establish  Boisdor^  on  the  tract  of  land  he  solicited  in  the  seo- 
tion  of  country  called  Achoucoupoulous ;  taking  as  the  front 
of  said  tract,  from  the  plantation  of  Philip  Saucier,  a  resident 
of  said  country,  down  to  the  bayou  called  Mosquito  Village 
Bayou,  with  the  depth  down  to  Pearl  River,  the  same  being 
vacant,  and  no  prejudice  being  caused  to  the  neighbors  living 
as  well  in  front  as  upon  the  depth,  "  which  measures,''  says 
the  decree,  "  he  will  reduce  to  writing,  signing  with  the  afore- 
said parties  (the  neighbors),  and  will  remit  the  same  to  me, 
in  order  that  I  may  furnish  the  party  interested  with  a  cor- 
responding title  in  due  form  " ;  to  wit,  a  title  corresponding 
to  the  survey  returned  to  the  Governor.  Boisdorl's  tract 
was  to  be  located  by  a  survey  whose  front  was  to  commence 
from  Saucier's  plantation,  and  to  end  at  Mulatto  Bayou. 
When  this  front  was  established,  and  a  corner  at  each  end  of 
it  marked,  and  a  line  drawn  from  corner  to  corner,  then  a 
perpendicular  line  drawn '  from  each  corner  to  Pearl  River 
was  to  be  the  depth.  Such  was  proved  by  witnesses  to  be 
the  uniform  practice  of  surveying  Spanish  concessions,  and 
this  we  know  to  be  the  true  rule  aside  from  proof. 

The  size  of  Saucier's  plantation  appears  by  survey.  It  is  a 
considerable  tract ;  its  southwest  corner  points  towards  the 
bayou,  which  lies  southwest ;  one  line  from  that  corner  run- 
ning south  seventy  degrees  east  one  hundred  and  sixteen 
chains,  and  the  other  line  running  north  twenty  degrees  east 
fifty-eight  chains.  According  to  our  construction  of  the 
grant,  on  either  of  these  lines,  and  at  any  point  on  them,  the 
survey  might  begin  with  equal  propriety.  Taken  together, 
they  are  seven  hundred  and  ninety-six  poles  long ;  and  this 
is  all  the  certainty  given  for  a  beginning  of  the  first  or  front 
line. 

The  bayou  is  six  or  seven  miles  long,  and  a  notorious 
stream,  being  navigable  for  vessels  of  light  draught,  such  as 
navigate  the  lakes  in  its  neighborhood.  It  empties  into 
Pearl  River  by  two  outlets,  which  are  some  three  miles  apart. 
From  its  upper  mouth  it  extends  off  from  the  river  north- 
eastwardly, when  traced  upwards. 

At  some  point  of  the  bayou  we  are  called  on  to  establish 
the  second  corner  of  the  front  line;  and  as  it  is  equally 
marked  and  navigable  for  six  or  seven  miles  of  its  length, 
one  part  thereof  as  well  as  another  may  be  selected. 

Tracing  Pearl  River  up  the  stream  from  either  mouth  of 

96 


90  SUPREME  COURT. 


The  United  States  v,  Boisdoi^  et  al. 


the  bayoUf  it  extends  nearly  north  in  its  general  course,  but 
*01 1  ^bearing  more  or  less  to  the  west.  Saucier's  plantation 
J  is  about  tifteeii  miles  from  the  nearest  part  of  the  bayou. 
To  strike  a  b(\se  line  from  the  southeast  corner  of  Saucier's 
phiutation  to  the  upper  or  easternmost  mouth  of  the  bayou, 
thou,  the  sooond  confer  would  be  on  Pearl  River,  some  ten 
nuloH  above  iU  OiiHternmost  mouth ;  and  the  western  perpen- 
dioiilar  »ido  Hue  would  run  up  the  river,  and  nearly  parallel 
wltli  itii  irenoral  oourso,  across  a  large  bend  to  the  west,  and 
\\\iivu\  MtriKO  tiu>  river  ut  nine  and  a  half  miles  higher  up, 
wiitiro  tlio  bond  turns  to  the  east,  and  is  again  reached  by  the 
wnHtorn  Mido  liuti. 

Tliti  t^uMtorn  siilo  Una  would  strike  the  river  so  hi?h  up  as 
to  liiohido  about  400,000  aoix's  in  the  survey.  And  such  is 
t  lio  uuulo  of  Hurvoy  ordered  by  the  District  Court,  and  which 
wo  aro  oalUul  on  particularly  to  examine.  But  if  the  western 
nnd  of  tlu)  front  line  were  established  farther  north  on  the 
bayou,  tlien  the  quantity  would  be  increased  in  proportion  as 
tUu  iJornor  was  located  tarther  north,  because  the  correspond- 
ing porpiMulioular  side  lines  would  have  to  be  extended  in  a 
til  motion  bearing  farther  eiist,  and  would  strike  the  Pearl 
Uivor  still  higher  up,  if  they  would  reach  it  at  all ;  which  is 
very  improbable  as  respects  the  eastern  side  line,  if  even  the 
middlo  of  the  bayou  was  determined  ou  as  the  proper  point 
for  tiu)  Hooond  corner.  We  think  it  is  impossible  to  contend 
tK)U  the  second  corner  of  the  front  line  should  be  on  Pearl 
Itiver,  and  tliat  the  side  line  should  run  up  it,  and  near  to  it, 
and  each  end  of  the  line  be  on  the  river,  as  the  Spanish  mode 
WUM  to  front  on  navigable  waters,  and  not  mar  their  fronts  by 
Hido  liiu)8,  located  near  to,  but  not  on,  the  river. 

Tliat  tlie  topography  of  that  section  of  country  in  which 
the  Spanish  surveyor  was  directed  to  survey  and  mark  a 
tract  of  land  for  Boisdord  was  greatly  mistaken  by  the  gov- 
ernor who  made  the  grant,  is  now  too  manifest  for  contro- 
versy, as  no  front  line  can  be  laid  down,  from  the  ends  of 
which  perpendicular  side  lines  will  reach  Pearl  River  in 
depth,  without  violating  tho  plainest  rules  of  making  Spanish 
surveys.  But  for  all  the  purposes  of  a  Spanish  survey  made 
by  a  surveyor-general  of  the  Province,  such  description  as 
the  concession  sets  forth  was  sufficient,  because  large  latitude 
Wtis  allowed  to  his  discretion.  Had  that  authorized  officer 
certified  that  the  land  marked  out  by  him  was  "  at  the  place 
granted,"  then  this  fact  must  be  taken  as  pnw<^/atf2e  true; 
the  certificate  standing  on  the  foot  of  a  deposition.  So  this 
court  has  uniformly  held,  as  in  Breward's  case  (16  Pet.,  147), 
in  Low's  case  (16  Pet.,  166),  and  especially  in  the  United 
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States  V.  ffansan  (16  Pet.,  199,  200).  The  Spanish  govern- 
ors gave  credence  to  surveys  *made  by  the  surveyor-  ^^^^ 
general,  as  being  at  the  proper  place,  when  it  was  thus  *- 
certified  in  legal  form ;  and  the  courts  of  this  country  have 
done  the  same ;  and  this  for  the  reason  that  the  acts  of  the 
governor  and  surveyor-general  were  both  on  behalf  of  the 
government,  each  being  bound  by  his  duty  as  a  public  ofiicer 
to  protect  the  king's  domain. 

No  nice  conformity  was  required  in  a  Spanish  survey,  in 
cases  where  a  section  of  country  was  designated  by  the  con- 
cession without  definite  objects  being  given  to  govern  the 
surveyor ;  the  objects  might  be  loosely  and  indefinitely  stated 
by  the  concession,  and  yet  a  survey  could  be  made,  subject 
to  the  governor's  sanction  or  rejection,  because,  in  the  lan- 
guage of  this  court  in  Hanson's  case  (16  Pet.,  200),  "  a  grant 
delivered  out  for  survey  meant,  not,  as  with  us,  a  perfect 
title,  but  an  incipient  right;  which,  when  surveyed,  required 
confirmation  by  the  governor."  If  this  land  had  been  actu- 
ally surve3''ed  by  Trudeau,  as  demanded  by  the  grant,  and  he 
had  certified  that  it  was  at  the  place  granted,  and  the  survey 
had  been  returned  and  filed  according  to  the  twelfth  regula- 
tion of  Governor  O'Reilly  made  in  1770;  or  filed  and  re- 
corded according  to  the  fifteenth,  sixteenth,  and  seventeenth 
regulations  of  the  Intendant  Morales  of  1799,  then  such  sur- 
vey would  identify  the  land  granted. 

A  fair  instance  is  furnished  by  this  record  of  the  Spanish 
mode.  The  time  for  making  a  survey  having  long  expired, 
and  a  new  order  of  survey  being  necessary  before  a  complete 
title  could  be  applied  for,  the  widow  of  Boisdor^  in  1808  ap- 
plied to  the  Spanish  governor  at  Pensacola  for  an  order  of 
survey  of  this  claim,  on  the  supposition  that  he  had  authority 
to  grant  the  order.  It  was  made  as  requested,  and  Pintado* 
the  surveyor  of  the  Province,  was  directed  to  make  the  sur- 
vey. He  did  not  examine  the  ground,  but  drew  a  figurative 
plan  for  the  information  of  his  deputy,  to  be  followed  in 
marking  out  the  grant. 

This  plan  begins  at  the  southwestern  comer  of  Sander's 
plantation,  and  pursues  a  line  due  west  to  Pearl  River,  runs 
down  the  river  to  its  month,  and  then  with  the  ocean  to 
Saucier's  land,  and  with  it  north  seventy  degrees  west  to  the 
beginning.  Although  no  call  of  the  grant  but  the  beginning 
was  regarded  in  this  plan,  yet,  if  the  survey  had  been  actU' 
ally  made,  certified,  and  returned  in  conformity  to  said  plan, 
then  the  tract  would  have  been  identified  according  to  usage, 
had  the  Spanish  jurisdiction  continued  over  the  country 
where  the  land  lies.     But  no  actual  survey  having  been  made 
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at  any  time,  it  was  imposed  on  the  court  below,  and  it  is  now 
imposed  on  this  court,  if  in  its  power,  to  identify  and  cause 
nqqi  to  be  *surveyed  the  land  granted.  If,  however,  its 
J  identity  cannot  be  fixed,  and  it  cannot  be  ascertained 
that  any  specific  tract  was  severed  from  the  public  domain 
by  the  grant,  at  the  time  Spain  ceded  Louisiana,  then  the 
claim  cannot  be  ripened  into  a  complete  title  by  our  decree ; 
as  we  only  have  power  to  adjudge  what  particular  tract  of 
land  was  granted.  Our  action  is  judicial.  We  have  no  au- 
thority to  exercise  political  jurisdiction  and  to  grant,  as  the 
governors  of  Spain  had,  and  as  Congress  has.  If  we  were  to 
locate  by  survey  the  land  claimed  at  random,  in  some  part  of 
the  district  of  country  known  as  Achoucoupoulous,  exercis- 
ing our  discretion  as  respects  the  proper  place,  and  to  decree 
on  our  own  survey,  and  thus  divest  the  United  States  of  title, 
then  we  should  do  what  Congress  has  often  done  when  sur- 
veys were  ordered  of  claims  founded  on  settlement,  and  what 
a  Spanish  governor  usually  did  on  the  return  of  a  survey ; 
we  should  exercise  the  granting  power;  should  deal  with 
public  lands,  —  public  to  the  time  of  our  decree,  and  first 
made  private  property  by  it :  ours  would  be  an  exercise  of 
political  jurisdiction,  and  not  a  judicial  decree. 

In  its  endeavor  to  locate  this  grant,  the  District  Court  ex- 
amined witnesses  of  experience  and  capacity  as  to  the  possi- 
bility of  doing  so,  and  came  to  the  conclusion  that  it  could  be 
done ;  and,  as  partly  stated  already,  a  survey  was  ordered,  to 
begin  at  the  southern  part  of  Saucier's  plantation  on  the 
ocean,  at  the  mouth  of  the  Bay  of  St.  Louis,  and  to  meander 
the  ocean  to  the  eastern  mouth  of  Pearl  River,  and  then  up  the 
same  to  the  upper  mouth  of  Mulatto  Bayou.  From  this  point 
to  the  place  of  beginning  a  theoretic  base  line  was  to  be 
drawn ;  and  from  each  corner  thus  established,  perpendicular 
side  lines  were  to  be  extended  to  Pearl  River  for  the  depth. 
The  witnesses  agree  that,  if  the  first  two  corners  are  estab- 
lished, then  the  survey  can  be  made,  if  the  side  lines  would 
reach  Pearl  River.  They  had  before  them,  as  we  have,  the 
plan  of  the  United  States  surveys,  and  the  localities  estab- 
lished by  them,  and  merely  expressed  opinions  as  to  the  proper 
mode  of  survey.  They  do  not  agree  as  to  where  the  first 
corner  or  the  second  corner  of  the  base  line  should  be ;  and 
as  this  is  a  question  of  legal  construction  of  the  grant,  on 
comparing  it  with  the  face  of  the  country,  a  judicial  tribunal 
is  the  proper  forum,  and  best  qualified  to  decide  the  question. 
Conclusive  information  was  not  to  be  expected  from  practi- 
cal surveyors,  however  experienced ;  yet  their  opinions  are 
entitled  to  much  consideration. 
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Alexander  Downing,  late  Surveyor-General  of  Mississippi, 
declares  it  to  be  his  opinion,  that  ^^  the  phrase  in  the  grant  to 
*Louis  Boisdor^,  '  the  front  thereof  to  commence  from  r*qA 
the  plantation  of  Philip  Saucier,  and  running  to  the  •■ 
Bayou  of  the  Mosquito  Village,'  is  not  suflBciently  definite  to 
enable  a  surveyor  to  fix  upon  a  beginning  point  or  corner ; 
both  the  beginning  point  and  the  front  line  seem  to  be  left 
to  the  discretion  of  the  surveyor,  and  it  is  questionable 
whether  any  two  surveyors  would  settle  upon  the  same  point 
for  a  beginning." 

We  agree  with  this  witness  as  respects  the  beginning 
point.  But  we  find  still  more  uncertainty  in  determining 
where  the  second  corner  shall  be  established,  as  there  a  range 
of  discretion  exists  between  the  head  and  mouth  of  the  bayou, 
to  an  extent  of  six  or  seven  miles.  Our  opinion  is,  that  the 
front  line  cannot  be  laid  down  by  a  judicial  decree,  because  of 
the  vague  description  in  the  grant;  and  consequently,  that 
no  parallel  side  lines  can  be  established. 

How,  then,  do  the  rights  of  complainants  stand  on  the 
facts,  the  Spanish  laws  being  adopted  as  a  governing  rule  ? 
In  the  first  place,  their  ancestor  held  the  concession  in  his 
own  possession  for  twenty  years  under  the  Spanish  govern- 
ment ;  that  is  to  say,  from  1783  to  1803,  without  calling  for 
a  survey.  His  claim  remained  precisely  as  it  was  at  its  date, 
up  to  the  time  we  acquired  Louisiana.  It  was  presented  in 
1808  to  the  Spanish  governor  at  Pensacola,  and  a  survey  and 
complete  title  solicited ;  but  as  no  actual  survey  was  made, 
and  as  no  jurisdiction  then  existed  in  the  Spanish  authorities 
over  that  section  of  country,  this  step  passes  for  nothing. 
Some  notice  of  this  claim  was  taken  by  Commissioner  Craw- 
ford, whose  report  condemned  it.  In  1820  it  was  filed  and 
recorded  in  the  land-office  at  Jackson  Court-House,  and  a 
confirmation  sought  from  Congress  on  a  recommendation  of 
the  register  and  receiver  acting  as  land  commissioners.  This 
was  in  fact  the  first  legal  step  taken  by  complainants  or  their 
ancestor,  after  the  concession  was  made.  For  thirty-seven 
years  they  slept  on  their  rights  ;  and  in  the  mean  time  large 
masses  of  the  land  now  claimed  by  them  were  granted  to 
others,  under  both  the  Spanish  and  American  governments ; 
and  this  neglect  for  twenty  years  of  the  time  was  in  plain 
violation  of  the  Spanish  laws,  and  the  face  of  their  conces- 
sion ;  each  requiring  a  legal  survey  and  specific  designation 
of  the  land  granted. 

In  the  second  place,  no  possession  was  ever  taken  accord- 
ing to  the  terms  of  the  grant.  A  large  tract  was  solicited  by 
Boisdor^  where  he  could  establish  his  ^^  whole  family,  and 
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employ  all  his  negroes"  in  carrying  on  the  establishment. 
His  family  was  yery  large,  according  to  his  own  showing ;  it 
consisted  of  a  wife,  children,  and  slaves.  A  removal  to  the 
premises  from  the  city  of  New  Orleans  of  this  whole  family 
♦Qc-i  was  *propo8ed  by  Boisdor^,  and  was  contempleted  by 
-■  the  Governor ;  and  as  a  further  inducement  he  was 
assured  that  much  benefit  would  result  to  the  capital  from 
such  a  considerable  cattle-raising  establishment  in  its  vicinity. 
It  was  to  be  so  large  as  to  be  of  public  consideration.  These 
were  the  notorious  promises  on  which  the  Governor  acted. 
And  what  was  the  compliance  on  the  part  of  the  grantee  ? 
He  represented  that  he  had  then  commenced  forming  his 
establishment  at  the  place.  It  appears  to  our  satisfaction,  by 
proof,  that  five  years  afterwards  he  had  a  single  slave  there, 
who  kept  some  cattle ;  and  that  a  slight  patch  of  a  few  acres 
was  cleared ;  and  we  take  it  to  have  been  cultivated.  The 
slave  continued  at  the  place  cleared,  or  near  to  it,  for  many 
years ;  say  up  to  1814  or  1815. 

If  the  establishment  had  been  commenced  in  1783,  when 
the  grant  was  made,  (and  we  are  bound  to  hold  that  it  had, 
as  the  petition  to  the  Governor  alleges  the  fact,)  then  it  is 
hardly  possible  that  it  could  have  been  on  a  smaller  scale  than 
it  ever  after  continued ;  there  being  but  a  single  slave  there 
at  any  time.  It  could  only  have  been  less,  by  having  no  one 
at  all  on  the  premises.  It  is  therefore  manifest,  that  no  addi- 
tional possession  was  taken  by  Boisdor^,  or  his  represent- 
atives, in  compliance  with  the  terms  of  his  contract,  after  its 
date.  He  obviously  abandoned  the  idea  of  taking  his  whole 
family  to  the  place,  and  of  employing  all  his  slaves  there ;  and 
consequently  abandoned  all  intention  of  having  the  land 
surveyed  and  himself  and  family  established  on  it  by  the 
Surveyor-General.  And  to  hold  that  such  a  trifling  occu- 
pation, in  utter  neglect  of  Boisdor^'s  promises  to  the  Spanish 
authorities,  and  the  duties  imposed  by  the  grant,  fastened  an 
equity  on  the  conscience  of  the  king  of  Spain,  and  his  repre- 
sentative, the  Governor  of  Louisiana,  to  complete  the  title, 
would  in  our  opinion  be  altogether  inadmissible. 

Various  circumstances  must  be  taken  into  consideration  in 
this  connection.  It  was  the  duty  of  the  grantee  to  do  two 
controlling  and  requisite  acts  before  he  could  ask  for  a  com- 
pletion of  his  title ; — first,  to  present  his  concession  in  due 
time  to  the  Surveyor-General  of  the  Province ;  and  secondly, 
to  take  possession  in  substantial  compliance  with  the  terms 
of  his  grant. 

Had  the  survey  been  returned  with  the  proces  verbal,  or 
certificate  attached,  stating  the  fact  of  possession  having  been 
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giyen  according  to  the  grant,  and  that  the  survey  did  no 
injury  to  others ;  then  the  effectual  and  conclusive  title  could 
have  been  issued,  divesting  the  rights  of  the  Spanish  govern- 
ment ;  and  then  only. 

*Can  it  be  believed  that  the  Governor  of  Louisiana  p,,jq/» 
intended  conclusively  to  grant  a  domain  of  fifteen  ^ 
miles  wide  and  over  forty  miles  long  (as  large  as  an  ordinary 
county),  for  the  mere  purpose  of  a  cow-pen  f  and  that  he 
would  have  sanctioned  a  survey  and  completed  the  title,  if 
the  surveyor  of  the  Province  had  reported  to  him,  as  was  his 
duty,  that  Boisdor^  declined  to  remove  his  family,  white  or 
black,  to  the  place,  or  to  employ  his  slaves  there,  with  the 
exception  of  a  single  cowherd ;  and  that  the  improvement  of 
the  place  was  as  slight  as  it  could  well  be, — that  it  amounted 
only  to  a  trifling  patch  of  a  few  acres  ?  Such  a  proposition 
shocks  all  sense  of  equity,  and  is  contrary  to  the  settled 
policy  of  the  Spanish  government;  which  WU  to  make  ^ 
tuitous  grants  for  the  purposes  of  settlement  and  inhabitation, 
and  not  to  the  end  of  mere  speculation. 

And,  again,  the  grantee  might  have  his  land  surveyed,  or 
he  might  decline ;  he  might  establish  himself  on  the  land,  or 
decline :  these  acts  rested  wholly  in  his  discretion.  But  if  he 
faUed  to  take  possession  and  establish  himself,  he  had  no 
claim  to  a  title ;  his  concession  or  first  decree  in  such  case 
had  no  operation.^  So  the  Supreme  Court  of  Louisiana  held 
in  Lcfayette  v.  Blanc^  (8  La.  Ann.,  60,)  and  in  our  own  judg- 
ment properly.  There,  the  grantee  never  having  had  actual 
possession  under  his  concession,  the  court  decided  that  he 
could  set  up  no  claim  to  the  land  at  law  or  in  equity.  This 
case  followed  Hooter  v.  Tippet  (17  La.,  109).  We  take  it  to 
be  undoubtedly  true,  that,  if  no  actual  possession  was  taken 
under  a  gratuitous  concession  given  for  the  purpose  of  culti- 
vation or  of  raising  cattle,  during  the  existence  of  the  Spanish 
government,  no  equity  was  imposed  on  our  government  to 
give  any  consideration  or  effect  to  such  concession,  or 
requite. 

And,  in  the  next  place,  it  was  held  in  Lafayette  v.  Blane^ 
that  if  the  party  took  possession,  but  had  no  survey  executed 
during  the  time  Spain  exercised  jurisdiction,  this  being  his 
own  neglect,  it  lies  on  him  to  establish  the  boundaries  of  his 
grant,  and  to  identify  his  land  with  such  certainty,  as  to  show 
what  particular  tract  was  severed  from  the  public  domain ; 
and  if  he  fails  to  do  it,  then  he  has  no  remedy  in  a  court  of 
justice.    And  this  part  of  the  decision  we  also  approve. 

-rm . \ IT-  I  I  II        -I'f 

1  Affsovsd.     United  States  r.  Simon,  12  How.,  434. 
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Here  there  was  no  survey,  and  we  are  of  opinion,  first, 
that  complainants  have  not  identified  any  particular  tract  of 
land  that  was  granted ;  and  secondly,  that,  if  they  had,  no 
possession  was  taken,  or  pretended  to  be  taken,  such  as  the 
agreement  between  the  Spanish  authorities  and  the  grantee 
contemplated.  And  therefore  it  is  ordered,  that  the  decree  of 
the  District  Court  be  reversed,  and  the  petition  dismissed. 

♦071         *Mr.  Justice  McLEAN,  Mr.  Justice  WAYNE,  and 
^'J     Mr.  Justice  McKINLEY  dissented. 

Mr.  Justice  McLEAN. 

In  the  opinion  of  a  majority  of  the  court,  the  grant  in  this 
case  is  rejected,  for  a  want  of  certainty  in  its  calls.  As  I  can- 
not agree  with  this  view,  I  will  state,  in  few  words,  the 
grounds  of  my  dissent. 

The  petition  to  the  Governor-General  for  the  grant  repre- 
sents that  Louis  Boisdor^,  ^^  being  desirous  to  form  a  planta- 
tion or  cow-pen  in  the  vicinity  of  the  Bay  of  St.  Louis,  at  the 
place  commonly  called  Achoucoupoulous,"  &c.,  that  he  may 
be  enabled  to  employ  all  his  negroes  thereon,  and  to  support 
a  large  stock  of  cattle,  prays,  **in  consideration  of  what  is 
above  expressed  and  stated,  and  of  the  benefit  which  will  re- 
sult to  the  capital  from  a  large  cow-pen,  such  as  that  he  had 
commenced  to  establish  at  and  near  said  place,  to  grant  him 
the  parcel  of  land  which  may  be  vacant  at  the  above-men- 
tioned place  known  by  the  name  of  Achoucoupoulous,  to 
commence  at  the  plantation  of  Philip  Saucier,  and  to  run 
therefrom  to  the  Bayou  of  Mosquito  Village,  formerly  inhab- 
ited by  Mr.  Loisser,  and  extending  in  depth  to  Pearl  River, 
that  he  may  be  enabled  to  form  with  facility  the  above-men- 
tioned plantation  and  cow-pen  for  the  whole  of  his  family," 
&c.,  and  is  dated  1st  April,  1783. 

On  the  26th  of  April,  1783,  Governor  Miro,  a  resident  at 
New  Orleans,  answers  the  application  by  saying :  "  It  appear- 
ing to  me  that  the  grounds  and  reasons  stated  by  the  peti- 
tioner are  well  founded,  in  relation  to  the  utility  and  advan- 
tages which  will  result  to  the  capital  from  the  establishment 
of  a  cow-pen  in  those  places  which  are  badly  adapted  to  culti- 
vation, the  surveyor  of  the  Province,  Don  Carlos  Laveau 
Trudeau,  shall  establish  Louis  Boisdor^  on  the  tract  of  land 
which  he  solicits  in  the  antecedent  memorial,  situated  at  the 
place  commonly  called  Achoucoupoulous,  the  front  thereof  to 
commence  from  the  plantation  of  Philip  Saucier,  an  inhabi- 
tant of  said  place,  and  running  to  the  Bayou  of  Mosquito 
Village,  and  extending  in  depth  to  Pearl  River,  should  the 
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same  be  vacant,  and  cause  injury  to  no  one  of  the  surround- 
ing settlers,  either  in  the  front  or  the  depth  thereof;  whose 
Proceedings  shall  be  made  out  and  signed  by  him  with  the 
efore-mentioned  persons,  and  sent  to  me  to  furnish  the  party 
interested  with  a  title  in  form." 

This  tract  of  land  seems  never  to  have  been  actually  sur- 
veyed. On  the  4th  of  April,  1808,  Gilberto  Guillemard  ap- 
plied to  the  Intendant-General  at  Pensacola  for  an  order  of 
*survey,  representing  that  Trudeau,  the  surveyor,  by  r*qQ 
reason  of  the  expense  and  his  pressing  duties,  had  not  '- 
executed  the  survey,  and  a  request  is  made  that  Pintado,  the 
present  surveyor,  may  mark  out  the  boundaries,  &c.  The 
application  was  granted,  but  Pintado,  instead  of  making  an 
actual  survey,  marked  out  a  figurative  plan  by  which  the  dis- 
tances could  be  ascertained.  He  says :  "  Two  years  having 
elapsed  without  being  able,  from  the  emergency  of  my  busi- 
ness, to  attend  personally  to  make  out  the  boundaries,  and  to 
make  the  survey  required ;  and  not  having  at  the  said  place 
a  deputy  to  execute  the  same ;  and  that  the  heirs  claiming 
the  same  may  have  an  authentic  document  issued  in  their 
favor  from  which  may  be  made  appear  the  right  of  property 
and  ownership  which  to  the  said  lands  they  have  and  hold  in 
virtue  of  the  said  grants ;  and  also  the  shape  and  figure  which 
the  said  tract  of  land  ought  to  have,"  &c. 

The  boundaries,  as  above  designated  by  Pintado,  are  shown 
by  a  plat  in  the  case.  It  is  true,  that  the  above  proceeding 
in  relation  to  the  survey  took  place  after  the  surrender  of 
Louisiana  to  the  United  States,  which  terminated  all  foreign 
power  over  the  territory,  but  the  proceeding  shows  that  there 
was  no  forfeiture  under  the  Spanish  government,  for  the  want 
of  a  survey,  or  on  any  other  ground ;  and  it  also  shows  that 
the  places  called  for  in  the  grant  were  deemed  sufficiently 
cei-tain  by  Pintado,  the  Surveyor-General,  to  make  the  survey. 
What  was  the  nature  of  the  title  given  by  Miro,  the  Gov- 
ernor-General, to  Boisdor^  ?  He  petitioned  the  Governor  for 
a  "  grant "  of  the  land  at  the  place  named,  for  the  purposes 
stated.  The  Governor,  admitting  that  ''the  grounds  and 
reasons  stated  by  the  petitioner  were  well  founded,  and  that 
his  proposal  was  advantageous  to  the  capital,"  directed  the 
surveyor  of  the  Province,  Don  Carlos  Laveau  Trudeau,  to 
establish  the  petitioner  on  the  lands  he  solicits,  designating 
the  boundaries,  &c.  If  there  be  sufficient  certainty  in  the 
boundaries  called  for,  there  can  be  no  doubt  that  tlie  grant  of 
the  Governor  separates  the  land  from  the  public  domain,  and 
that,  in  every  view,  constitutes  property  under  the  treaty  with 
France.     There  were  no  conditions  expressed  upon  the  face 

103 


98  SUP&EM£  court. 

The  United  States  v.  Boisdor^  et  al. 

of  this  grant.  The  consideration  is  named,  but  not  as  a  con- 
dition. 

The  petition  which  is  referred  to  in  the  grant  constitutes  a 
part  of  it.  The  vicinity  of  the  Bay  of  St.  Louis,  the  place 
known  by  the  name  of  Achoucoupoulous,  the  plantation  of 
Saucier  at  the  beginning  point  called  for,  ^^  and  to  run  there- 
from to  the  Bayou  of  Mosquito  Village,  and  extending  in 
depth  to  Pearl  River " ; — all  these  calls  are  identified,  and 
shown  by  parol  evidence  and  the  maps  which  are  in  the  case. 
♦QQi  *And  the  great  question  is,  whether,  from  the  calls  of 
-■  the  gp^ant,  the  survey  can  be  executed.  These  calls 
are  clear  and  specific.  They  are  the  plantation  of  Philip 
Saucier,  on  the  Bay  of  St.  Louis,  the  rivulet  or  Bayou  of  the 
Village  of  Mosquitos,  in  the  district  called  Achoucoupoulous, 
and  extending  in  depth  to  Pearl  River,  All  these  calls  are 
proved  to  exist,  and  they  are  more  special  than  nine  tenths  of 
the  calls  in  the  Spanish  grants  which  have  been  confirmed. 

Pintado,  by  his  figurative  plan  embracing  those  calls,  seems 
to  have  had  no  difficulty  in  directing  how  the  survey  should 
be  made.  And  he  was  the  Surveyor-General  of  the  Province 
under  the  Spanish  Government,  and  may  be  presumed  to 
have  been  well  acquainted  with  the  Spanish  laws  and  usages 
on  the  subject  of  surveys.  Morales,  who  sanctioned  the  grant 
in  1808  by  ordering  the  survey,  was  Intendant-General,  and 
had  the  same  powers  to  grant  land  as  the  Governor-General 
previously  had,  and  he  was  distinguished  for  his  general  in- 
telligence and  high  capacity  to  represent  his  sovereign  in  the 
important  duties  which  were  committed  to  him.  The  grant 
was  also  sanctioned  by  Juan  Lozado,  the  fiscal  minister  pro 
tem.^  to  whom  the  petition  of  Guillemard  in  behalf  of  Bois- 
dorr's  representatives  was  referred,  and  who  recommended 
that  the  survey  be  made. 

L.  Bringier,  a  witness,  states,  ^^  that  he  has  been  a  surveyor 
for  upwards  of  thirty  years,  and  for  more  than  twenty-five 
years  Surveyor-General  of  the  State  of  Louisiana,  during 
which  period  he  has  had  the  records  of  Spanish  surve3'^s  in  his 
charge,  and  had  frequent  occasion  to  refer  to  them,  and  sur- 
vey lands  in  conformity  to  them ;  that  he  understands  the 
Spanish  language ;  and  he  says  that  he  agrees  with  Pintado 
as  to  the  mode  of  running  the  lines  of  the  survey.  He  thinks 
the  description  of  the  grant  is  sufficient  to  enable  a  surveyor 
to  make  an  accurate  survey  of  it,"  &c. 

Elihu  Carver,  who  says  that  he  is  a  practical  surveyor,  on 
being  asked  how  he  would  survey  a  Spanish  concession  which 
calls  for  two  points  as  the  front  upon  the  sea-shore  or  a  water- 
course, and  calls  to  run  in  depth  to  another  watercourse  foi 
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quantity,  answers  ^^  that  he  would  i*un  from  one  of  the  first 
points  back  to  the  watercourse  a  distance  equal  to  the  front 
given,  thence  direct  to  the  last  point  in  the  front,"  He  says 
that  he  has  surveyed  many  Spanish  claims,  and,  except  one,  be 
never  found  the  boundaries  all  round.  That  he  does  Dot  pre- 
tend to  be  sufficiently  acquainted  with  the  Spanish  customs 
and  usages  to  pronounce  upon  the  claim  in  question. 

B.  A.  Ludlow  states,  that  he  is  a  practical  surveyor,  and 
has  held  the  office  of  Surveyor-General  for  the  district  south 
of  Tennessee.  He  has  examined  the  survey  of  Boisdor^,  and 
•believes  the  survey  to  be  practicable,  provided  the  r«-iAA 
plantation  of  Philip  Saucier  and  the  Bayou  of  Mos-  *■ 
quito  Village  can  be  identified.  "The,  survey  should  be 
made,"'  he  says,  "by  finding  a  straight  line  between  the 
above-mentioned  points,  and  raising  perpendiculars  upon  said 
line,  at  its  extremities,  extending  back  to  Pearl  River,"  &c. 
"  Exceptions  to  this  rule,"  he  says,  "  sometimes  occur  by  water- 
courses or  the  lines  of  other  claims  causing  a  deviation,"  &c. 
He  says  he  is  familiar  with  the  sea-shore  which  constitutes  the 
front  of  the  Boisdor^  claim.  From  his  general  knowledge  of 
the  country,  he  can  see  no  material  difficulty  in  making  the 
survey  of  the  claim,  &c. 

A.  Downing  has  been  many  years  a  practical  surveyor,  and 
has  held  the  office  of  Surveyor-General  of  the  public  'lands 
for  the  State  of  Mississippi.  He  says,  "the  phrase  in  the 
grant  to  Boisdor^,  '  the  front  thereof  to  commence  from  the 
plantation  of  Philip  Saucier,'  and  *  running  to  the  Bayou  of 
Mosquito  Village,'  is  not  sufficiently  definite  to  enable  a  sur- 
veyor to  fix  upon  a  beginning  point  or  corner;  both  the 
beginning  point  and  the  front  line  seem  to  be  left  to  the 
discretion  of  the  surveyor,  and  it  is  questionable  whether 
any  two  surveyors  would  settle  upon  the  same  point  for  a 
beginning.  I  certainly  could  not  adopt  the  view  of  Pintado, 
the  Spanish  Surveyor-General,  for  in  the  diagram  filed  in  the 
case,  and  to  which  he  refers  in  his  instructions,  he  places  what 
should  bo  the  most  easterly  front  corner  on  the  back  line  of 
the  Saucier  pLantation."  And  he  says  the  side  line  "from 
the  mouth  of  the  Bayou  of  the  Mosquito  Village,  at  right 
angles  from  a  base  line  between  the  front  corners,  would,  ap- 
parently for  several  miles,  range  close  along  and  parallel  with 
the  east  margin  of  Pearl  River,  and  consequently  conflict  with 
the  uniform  practice  of  the  location  and  survey  of  grants  upon 
all  navigable  streams  and  shores." 

This  is  the  substance  of  the  evidence  in  the  case  in  relation 
to  the  calls  in  the  grant.  And  it  must  be  remarked,  that  all 
the  witnesses,  with  the  exception  of  Downing,  think  that  the 
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calls  of  the  grant  are  sufficient  to  enable  a  surveyor  to  mark 
out  the  boundaries.  Downing  supposes  that  no  two  surveyors 
would  agree  on  the  beginning  corner,  or  as  to  the  second  point 
and  lines  called  for.  But  in  this  he  is  mistaken.  In  the  first 
place,  the  Spaiiisli  authorities  who  held  the  calls  of  the  grant 
sufficient  are  Miro,  the  Governor-General  who  issued  it,  and 
Morales,  the  Intendant-General,  Trudeau  and  Pintado,  sur- 
veyors-general, and  Lozado,  the  fiscal  minister.  These,  when 
connected  with  the  statements  of  the  above  witnesses,  would 
seem  to  leave  little  doubt  as  to  the  sufficiency  of  the  calls  of 
the  grant. 

*10n  *Upon  this  question  we  must  not  forget  that  we  are 
-I  acting  upon. a  Spanish  grant,  and  are  governed  by 
Spanish  laws,  usages,  and  customs.  And  if  such  a  grant  were 
valid  under  the  Spanish  government,  and  there  has  been  no 
forfeiture  of  the  right,  we  are  bound  by  the  plighted  faith  of 
our  own  government  to  sustain  the  grant.  And  in  adminis- 
tering this  foreign  law,  we  must  ascertain  and  regard  the 
usages  under  it,  in  the  acquisition  of  titles  to  land.  This  is 
a  universal  principle,  respected  by  all  courts,  in  the  adminis- 
tration of  justice.  Parol  evidence  must  be  heard  to  establish 
those  usages,  in  addition  to  what  may  appear  from  the  action 
of  the  local  tribunals.  In  the  States  of  Virginia,  Kentucky, 
Tennessee,  North  Carolina,  Pennsylvania,  and  in  a  large  dis- 
trict of  country  in  Ohio,  the  usages  in  making  entries  and 
surveys  of  land  constitute  the  laws  of  the  respective  States, 
the  usage  of  each  State  diflFering  more  or  less  from  that  of  the 
others.  One  instance  only  will  be  named  as  peculiar,  per- 
haps, to  Kentucky  and  Ohio.  The  holder  of  a  warrant  for 
one  thousand  acres  locates  it,  and  in  his  survey  includes  fif- 
teen hundred  acres  of  land,  more  or  less,  and  yet  his  survey 
is  held  valid.  This,  to  one  wholly  unacquainted  with  such  a 
rule  of  decision,  would  be  thought  unreasonable,  and  might 
be  disregarded ;  and  yet  it  is  a  rule  of  property  which  no 
court  can  reject. 

To  establish  entries  under  this  system  parol  evidence  is 
always  heard,  as  to  the  calls  made,  and  the  objects  called  for, 
&c.  And  although  the  survey  may  deviate  from  the  calls  of 
the  entry,  it  is  held  valid,  if  it  interfere  with  no  prior  rights. 
This  rule  of  decision,  so  firmly  established  in  our  own  coun- 
try, should  be  applied  with  an  enlarged  liberality  when  acting 
on  land  titles  acquired  under  a  foreign  government,  of  whose 
language  and  usages  we  have  comparatively  but  little  knowl- 
edge. The  act  of  Congress  of  the  26th  of  May,  1824,  revived 
and  applied  to  these  titles  by  the  act  of  the  17th  of  June, 
1844,  under  which  we  exercise  jurisdiction,  provides  that  a 
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claimant  under  "  any  French  or  Spanish  grant,  concession, 
warrant,  or  order  of  survey,  legally  made,  granted,  or  issued 
before  the  10th  of  March,  1804,  by  the  proper  authorities,  to 
any  person  resident  in  the  province  of  Louisiana,"  &c.,  "which 
might  have  been  perfected  into  a  complete  title,  under  and  in 
conformity  to  the  laws,  usages,  and  customs  of  the  govern- 
ment under  which  the  same  originated,  had  not  the  sover- 
eignty of  the  country  been  transferred  to  the  United  States, 
may  file  his  petition,"  &c.  And  the  proceeding  is  required 
"  to  be  conducted  according  to  the  rules  of  a  court  of  equity," 
&c. ;  and  the  court  is  authorized  "  by  a  final  decree  to  settle 
and  detennine  the  question  of  the  validity  of  the  title,  accord- 
ing to  the  law  of  nations,  the  *stipulation  of  any  treaty,  r#i  no 
and  proceedings  under  the  same,  the  several  acts  of  ^ 
Congress  in  relation  thereto,  and  the  laws  and  ordinances  of 
the  government  from  which  it  is  alleged  to  have  been 
derived,"  &c. 

I  will  refer  to  some  cases  where  grants,  similar  to  the  one 
under  consideration  have  been  held  valid  by  tliis  court.  In 
the  United  States  v.  Percheman^  7  Pet.,  64,  the  petitioner 
asked  "two  thousand  acres  of  land  in  the  place  called  Ockli- 
waha,  situated  on  the  margin  of  St.  John's  River."  Governor 
Estrada  says,  "  I  do  grant  him  the  two  thousand  acres  of  land 
which  he  solicits,  in  absolute  property,  in  the  indicated  place." 
The  survey  of  this  land  was  not  executed  until  the  20th  of 
August,  1819,  after  the  treaty  of  cession.  The  title  was  con- 
firmed by  this  court. 

In  the  case  of  the  United  States  v.  Clarke^  8  Pet.,  446,  the 
petitioner  solicited  a  grant  of  the  quantity  of  land  which  the 
Governor  of  Florida  had  thought  proper  to  assign  to  the 
water-mills,  equivalent  to  five  miles  square ;  which  lands  he 
solicits  "on  the  western  part  of  St.  John's  River,  above  Black 
Creek,  at  a  place  entirely  vacant,  known  by  the  name  of 
White  Spring."  In  the  grant  it  is  declared,  "A  title  shall  be 
issued  comprehending  the  place  and  under  the  boundaries  set 
forth  in  the  petition.       This  was  also  confirmed. 

In  the  case  of  the  United  States  v.  Levi^  8  Pet.,  479,  the 
grant  was  "  for  twenty-five  thousand  acres  of  land,  south  of 
the  place  known  by  the  name  of  Spring  Garden,  in  this  form : 
twelve  thousand  acres  of  them,  adjoining  the  lake  or  pond 
called  Second,  and  known  by  the  name  of  Valdes,  and  the 
remaining  thirteen  thousand  acres  on  the  pond  farther  above 
the  preceding,  known  by  the  name  of  Long  Pond,  the  whole 
west  of  the  River  St.  John."  The  survey  was  executed  on  the 
2d  of  August,  1819.  This  court  confirmed  the  title.  Another 
grant  in  the  same  case  was  for  "  seven  thousand  four  hundred 
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acres,  lying  on  a  stream  running  from  the  west,  and  entering 
the  River  St.  John,  and  called  in  English  the  Big  Spring, 
about  twenty-five  miles  south  of  St.  George's  Lake,  one  of 
the  fronts  of  the  said  tract  to  be  on  St.  John's  River,  and  to  be 
divided  in  two  parts  by  the  stream  aforesaid."  This  survey 
was  made  on  the  5th  of  April,  1821.  The  title  was  con- 
firmed. 

In  the  same  case  another  grant,  which  was  confirmed  by 
this  court,  was  for  eight  thousand  acres,  being  part  of  a  larger 
parcel  containing  ten  thousand  acres,  &c.,  "  five  thousand  of 
them  in  a  hammock  .to  be  found  five  or  six  miles  east  of 
Spring  Garden,  and  the  remaining  five  thousand  west  of  the 
River  St.  John,  contiguous  to  a  creek  called  Black  Creek, 
near  Flemming's  Island  and  the  pond  called  Doctor's  Lake." 
*10^1  *  Another  grant  in  the  same  case  was  confirmed  for 
J  "twenty  thousand  acres,"  described  as  lying  "in  the 
hammocks  known  under  the  names  of  Cuscowillo  and  Cha- 
chala,  situate  west  of  the  place  of  the  River  St.  John's  where 
there  was  a  store  of  the  house  of  Panton,  Leslie,  &  Co.,  and 
about  thirty  miles  from  it. 

Similar  citations  might  be  made  from  any  of  our  reports 
of  the  last  fifteen  or  twenty  years,  but  the  above  are  suflS- 
cient  to  show  the  course  of  the  Spanish  authorities  in  grant- 
ing lands,  and  the  decision  of  this  court  upon  such  grants. 
Many  of  the  surveys,  it  will  be  observed,  were  made  under 
Spanish  authority,  after  Florida  was  ceded  to  the  United 
States. 

The  reader,  if  any  one  shall  read  the  above  citations  and 
the  grant  of  Boisdor^,  will  be  struck  with  the  much  greater 
certainty  in  the  calls  of  his  grant,  than  in  the  calls  of  any 
one  of  the  grants  above  stated.  And  yet  they  were  con- 
firmed, and  his  is  rejected  for  want  of  certainty.  By  virtue 
of  what  law  this  greater  certainty  is  now  required  in  the  calls 
of  a  grant  I  am  not  able  to  determine.  In  my  own  mind  I 
am  assured  it  cannot  be  under  the  Spanish  law.  And  I  am 
greatly  mistaken  if  our  decision  on  Spanish  titles  must  not 
rest  on  Spanish  law. 

The  tract  claimed  is  said  in  the  argument  to  be  large.  Of 
what  importance  is  that  to  a  court  which  deals  with  estab- 
lished principles  ?  In  this  respect  we  can  exercise  no  discre- 
tion. If  the  claim  of  Boisdor^  was  property  under  the 
Spanish  government,  it  is  protected  by  the  treaty.  That  it 
was  so  considered  under  the  usages  and  acts  of  the  Spanish 
government,  to  my  mind,  is  clear.  I  therefore  dissent  from 
the  judgment  of  the  court. 
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Mr.  Justice  WAYNE. 

I  dissent  from  the  opinion  of  the  majority  of  the  court  in 
the  case,  concurring  with  all  the  views  expressed  by  my 
brother  McLean,  and  dissenting  from  every  position  of  fact 
or  argument  in  the  opinion  of  the  court.  In  my  opinion,  the 
opinion  of  the  court  is  a  departure  from  all  heretofore  ad- 
judged by  the  court  in  respect  to  the  right  of  property 
secured  by  our  treaties  with  France  and  Spain  to  the  inhab- 
itants of  Louisiana  and  Florida. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  the  opinion  of  this  court,  that 
the  grant  of  petitioners  had  no  identity,  and  cannot  be  sur- 
veyed *so  as  to  give  it  boundaries.  And  secondly,  if  rm-ifiA 
it  could  be  identified,  that  no  occupation  and  inhabita-  ■- 
tion  were  ever  taken  according  to  the  terms  of  the  grant,  and 
therefore  the  claim  is  without  equity  according  to  the  laws 
of  Spain. 

Whereupon  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  District  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Dis- 
trict Court,  with  directions  to  dismiss  the  petition  of  the 
claimants  in  this  cause. 
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EvABiSTS  Blanc,  Plaintiff  in  ebbob,  v.  Geobqb  W. 

Lafayette  and  John  Hagan. 

In  1810  the  register  and  receiver  of  a  land-office,  acting  under  the  authority 
of  a  law,  reported  as  follows :  "  We  are  of  opinion  that  all  the  claims 
included  under  the  second  species  of  the  first  class  are  already  confirmed 
by  the  act  of  Congress  of  the  12th  of  April,  1814." 

In  1820  Congress  passed  an  act  (3  Stat,  at  L.,  673)  confirming  all  those  claims 
which  were  recommended  in  the  report  for  confirmation. 

But  where  the  commissioners  erred  in  placing  a  claim  in  the  second  species  of 
the  first  class,  and  erred  in  supposing  that  such  a  claim  was  already  con- 
firmed by  the  act  of  1814,  these  errors  prevent  the  act  of  1820  from  con- 
firmhig  the  claim.    It  is  consequently  invalid. 

This  case  was  brought  up  from  the  Supreme  Court  of 
Louisiana,  bj  a  writ  of  error  issued  under  the  twenty-fifth 
section  of  the  Judiciary  Act. 
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By  agreement  of  counsel  in  the  State  court,  many  original 
documents  were  used  in  the  trial  in  the  Supreme  Court  of 
Louisiana,  which  were  left  out  of  the  record  when  it  was 
transmitted  to  this  court.  It  did  not,  therefore,  furnish  all 
the  facts  necessary  for  a  complete  statement  of  the  case, 
which,  however,  have  been  taken  from  other  authentic 
sources. 

It  was  a  conflict  between  a  patent  issued  for  some  land 
near  New  Orleans  to  General  Lsuayette,  in  1825,  and  a  claim 
advanced  by  Blanc  under  an  old  Spanish  alleged  grant.  If 
the  latter  was  not  good,  the  patent  to  Lafayette  covered  the 
land  in  dispute.     Blanc  claimed  under  Liotaud. 

On  the  23d  of  May,  1801,  Louis  Liotaud  presented  a  peti- 
tion to  the  Intendant  Morales,  praying  that  a  tract  of  public 
land  be  granted  to  him,  having  six  arpents  front  on  the  left 
bank  of  Canal  Carondelet,  with  the  ordinary  depth,  if  there 
should  be  such  a  depth  vacant,  being  bounded  on  the  one 
side  by  the  land  of  Carlos  Guardiola,  and  on  all  the  other 
^IQc:-]  sides  by  *public  land.  He  states  as  a  reason  which 
-■  entitled  him  to  the  favorable  notice  of  the  Intendant, 
that  his  object  was  to  establish  a  large  garden  and  drain  the 
land,  which  would  be  advantageous  to  the  public,  and  con- 
tribute to  the  salubrity  of  the  city.  And  he  bound  himself 
to  conform  to  the  regulations  relating  to  grants  of  land. 

On  this  petition  an  order  was  made  on  February  11,  1802, 
which  is  attested  by  Carlos  Ximenes,  the  notary,  in  these 
words :  "  Vistos :  pasese  este  expediente  al  agrimensor  gnl. 
Don  Carlos  Trudeau  para  que  en  vista  de  el  informe  lo  con- 
beniente."  "  Let  this  petition  be  referred  to  the  Surveyor- 
General,  Don  Carlos  Trudeau,  in  order  that  he  may  report 
his  opinion  thereon." 

These  appeared  to  be  all  the  papers  to  support  the  claim. 
No  survey  was  ever  made,  nor  any  report  upon  the  petition. 

On  the  12th  of  April,  1814,  Congress  passed  an  act 
(1  Land  Laws,  242)  confirming  certain  claims  in  Louisiana. 
The  title  of  the  act  is,  "An  Act  for  the  final  adjustment  of 
land  titles  in  the  State  of  Louisiana  and  Territory  of  Mis- 
souri." By  it  certain  claims  were  confirmed  which  had  been 
presented  to  the  register  or  recorder  of  land  titles  in  the 
mode  pointed  out  by  a  preceding  law.  Liotaud  had  filed  a 
claim  in  the  land-ofiBce,  stating  in  his  application,  "This 
land  is  claimed  by  virtue  of  proceedings  had  before  the 
Spanish  intendancy  in  1801  and  1802,  of  which  proceedings 
the  accompanying  document  is  a  true  copy,  as  taken  from 
the  original  in  the  register's  office  for  the  eastern  district  of 
Louisiana." 
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On  the  20th  of  November,  1816,  the  commissioners  made 
their  report,  and  noticed  this  claim  as  follows : — 

^' Louis  Liotaud  claims  a  tract  of  land  situated  in  the 
county  of  Orleans,  on  the  left  bank  of  the  Canal  Carondelet, 
leading  to  the  Bayou  St.  John,  containing  six  arpents  in 
front  and  forty  in  depth,  and  bounded  on  one  side  by  lands 
granted  by  the  Spanish  government  to  Carlos  Guardiola, 
and  on  the  other  side  by  vacant  lands.  This  tract  of  land 
is  claimed  by  virtue  of  an  order  of  survey  dated  in  the  year 
1802." 

The  commissioners  included  this  claim  in  the  second  spe- 
cies of  the  first  class  of  claims,  on  which  the  board  reported 
as  follows :  "  We  are  of  opinion  that  all  the  claims  included 
under  the  second  species  of  the  first  class  are  already  con- 
firmed by  the  act  of  Congress  of  the  12th  of  April,  1814. 

On  the  16th  of  January,  1817,  the  Commissioner  of  the 
General  Land-Office  transmitted  this  report  to  Congress, 
and  on  the  11th  of  May,  1820,  Congress  passed  an  act 
(8  Stat,  at  L.,  673),  entitled  "  An  Act  supplementary  to  the 
several  acts  for  the  adjustment  of  land  claims  in  the  State  of 
Louisiana." 

*The  first  section  of  this  act  was  as  follows :  "  That  p^^^  /./, 
the  claims  for  lands  within  the  eastern  district  of  the  ^ 
State  of  Louisiana,  described  by  the  register  and  receiver  of 
the  said  district  in  their  report  to  the  Commissioner  of  the 
General  Land-Office  bearing  date  on  the  20th  of  November, 
1816,  and  recommended  in  the  said  report  for  confirmation, 
be,  and  the  same  are  hereby,  confirmed  against  any  claim  on 
the  part  of  the  United  States." 

So  the  matter  stood  until  the  year  1825,  when,  as  has  been 
already  mentioned,  a  patent  was  issued  to  General  Lafayette, 
which  included  the  land  claimed  by  Liotaud. 

On  the  1st  of  May,  1841,  George  Washington  Lafayette, 
residing  in  France,  and  John  Hagan,  residing  at  New  Orleans, 
brought  a  petitory  action  against  Evariste  Blanc,  who  claimed 
under  Liotaud.  The  defendant  alleged  that  he  then  was,  and 
had  been  for  more  than  a  year  before  the  commencement  of 
the  suit,  in  quiet  possession  of  the  land,  and  denied  the  plain- 
tiffs' possession  or  right  of  possession.  He  also  pleaded  the 
prescription  of  twenty  and  thirty  years. 

In  May,  1846,  the  cause  came  on  for  trial  in  the  Parish 
Court  in  and  for  the  parish  and  city  of  New  Orleans,  when 
there  was  a  judgment  for  the  defendant.  The  plaintiffs 
appealed  to  the  Supreme  Court  of  Louisiana,  by  which,  in 
January,  1848,  the  judgment  of  the  Parish  Court  was  reversed; 
and  to  review  this  decision,  upon  the  ground  that  his  claim 
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wni  oonflrmed  by  an  act  of  Congress,  Blanc  sued  out  a  writ 
of  errori  and  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Bullard^  for  the  plaintiff  in  error, 
and  by  Mr,  Janin^  in  a  printed  argument,  for  the  defendants 
in  error. 

Mr.  Bullard  stated  the  case,  and  then  proceeded. 

The  only  question,  therefore,  which  this  court  is  called 
upon  to  solve  is,  whether  the  claim  of  Louis  Liotaud  was  con- 
firmed by  the  act  of  the  11th  of  May,  1820,  and  to  that  act 
and  the  report  of  the  register  and  receiver  to  which  it  relates, 
I  proceed  to  invite  the  attention  of  the  court. 

The  report  of  Harper  and  Lorrain  was  made  in  November, 
1816,  and  was  laid  before  Congress  by  the  Secretary  of  the 
Treasury.  It  is  to  be  found  in  extenso  in  the  State  Papers 
(Public  Lands),  Vol.  III.,  pp.  254  et  sea. 

The  claim  of  Liotaud,  numbered  409,  is  classed  by  the 
register  and  receiver  in  the  second  species  of  the  first  class. 

The  act  of  the  11th  of  May,  1820,  provides,  that "  all  claims 
described  in  this  report  and  recommended  ifor  confirmation 
are  confirmed."  See  Laws,  Instructions,  and  Opinions,  1st 
part,  p.  330,  Act  of  11th  May,  1820. 

*1071  *^^  determining  what  particular  claims  were  con- 
J  firmed  by  this  act,  the  court  ought,  I  think,  to  look  at 
the  whole  report  together,  and  if  it  appears  that  the  register 
and  receiver  regarded  them  as  valid  claims  under  the  various 
acts  of  Congress,  in  whatever  form  of  words  that  opinion  was 
expressed,  a  liberal  construction  should  be  given  to  the  act. 
It  is  true  the  register  and  receiver  say  in  relation  to  the 
claims  classed  with  this,  that  in  their  opinion  they  are  already 
confirmed  by  a  previous  act  of  Congress  in  1814.  In  this 
they  were  perhaps  mistaken ;  but  surely  it  is  a  strong  form  of 
expression  of  an  opinion  that  they  ought  to  be  confirmed.  The 
court  below  gave  a  very  narrow  and  illiberal  construction  to 
the  act,  and,  seizing  upon  this  expression,  declared  that  it  was 
a  mistake,  and  that  the  act  did  not  confirm  this  claim.  If 
they  had  looked  further  into  the  report  they  would  have 
found  that  the  commissioners  make  favorable  mention  of  this 
claim,  although  they  say  they  may  have  been  mistaken  in 
supposing  that  it  had  already  been  confirmed.  The  truth  is, 
as  it  appears  to  me,  all  the  claims  thus  classed,  all  that  were 
not  rejected  by  the  register  and  receiver,  were,  according  to 
a  just  and  liberal  construction  of  the  act,  treated  as  valid 
claims  under  the  treaty,  and  confirmed  by  the  act  of  1820. 
They  have  always  been  so  treated  and  regarded  by  the  Land 
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Department  of  the  government,  and  this  very  claim  is  laid 
down  on  the  public  surveys  of  the  township  in  which  it  is 
situated. 

If,  then,  in  1820,  the  government  relinquished  its  title  to 
the  land  in  controversy  in  favor  of  a  claimant  under  an 
inchoate  Spanish  grant,  it  seems  quite  clear  that  the  same 
land  could  not  validly  be  patented  to  General  Lafayette  in 
1825,  as  a  donation,  or  in  remuneration  for  eminent  public 
services.  It  no  longer  belonged  to  the  domain.  It  is  true  no 
patent  ever  issued  to  the  confirmee,  but  the  act  of  1820  does 
not  provide  for  patents  in  such  cases,  and  I  presume  this 
court  will  hold  that  the  act  itself  is  a  legislative  grant  of 
land  with  specific  boundaries,  and  that  the  act  of  Congress, 
together  with  a  location  and  survey  approved  by  the  Sur- 
veyor-General, is  equivalent  to  a  patent.  Such  is  the  view 
taken  of  it  by  the  Department  of  the  Interior.  I  admit  the 
general  rule  to  be,  that  the  legal  title  is  still  in  the  domain 
until  a  patent  issues,  but  that  rule  only  applies  to  cases  in 
which,  by  law,  a  patent  is  required  for  the  perfection  of  the 
title  of  the  confirmee  or  purchaser,  or  other  grantee. 

The  court  of  Louisiana  further  erred  in  looking  behind  the 
confirmation,  and  deciding  that  the  primitive  inchoate  title 
was  not  valid  according  to  the  laws  and  usages  of  the  govern- 
ment of  Spain.  They  cite  some  old  cases  from  the  Louisiana 
•Reports  to  that  eifect,  but  those  were  cases  in  which  p^^^  /.^ 
neither  party  had  a  legal  title ;  both  held  under  com-  ■- 
missioners'  certificates,  and  had  only  equitable  titles,  and  the 
court  decided  upon  the  comparative  value  of  the  primitive 
titles.  When  the  register  and  receiver  have  recommended 
an  ancient  Spanish  title  for  confirmation,  and  it  has  accord- 
ingly been  confirmed  by  an  act  of  Congress,  I  conceive  that 
it  is  conclusive  and  cannot  be  opened.  But  even  if  the  court 
had  a  right  to  look  behind  the  confirmation,  it  was  in  error 
in  supposing  that  the  imperfect  title  of  Liotaud  was  not  valid 
under  the  Spanish  law.  In  1798,  the  Governor-General  was 
deprived  by  a  royal  cedula  of  the  right  of  granting  lands,  and 
that  authority  was  vested  in  the  intendancy.  The  forms  of 
proceeding  in  the  tribunal  of  the  intendant,  with  a  view  of 
obtaining  a  grant  of  land,  are  familiar  to  this  court.  The  person 
who  desired  to  obtain  a  concession  of  land  presented  his  peti- 
tion (requHe)  to  the  intendant.  The  intendant,  through  the 
medium  of  a  notary,  made  a  written  order  referring  it  to  the 
surveyor-general,  in  order  to  ascertain  whether  the  land  was 
vacant.  In  the  particular  case  now  before  the  court  this  was 
done.  It  does  not  appear  that  the  surveyor-general  made 
any  particular  report,  but  it  does  appear  that  he  noted  on  a 
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general  plot  of  land  near  New  Orleans,  made  by  order  of 
the  government,  the  tract  of  land  solicited  by  Liotaud.  Here 
all  mrther  proceedings  were  arrested  by  the  change  of  gov- 
ernment in  1803.  The  papers  were  filed  in  the  office  of  the 
intendant,  and  marked  with  others  ^^  instandaa  pendientes^^* 
or  proceedings  yet  pending.  The  order,  or  atUo^  of  the 
intendant  must  be  regardea  as  o,  prixjftero  deereto^  and  equiv- 
alent to  a  warrant  or  order  of  survey  under  the  preceding 
forms  of  proceeding  while  the  governor  had  the  power  to 
grant  lands ;  although  the  land  thus  solicited  did  not  become 
the  property,  strictly  speaking,  of  the  petitioner,  yet  under 
numerous  decisions  of  this  court  I  submit  whether  it  did  not 
confer  such  a  right  as  was  protected  by  the  treaty  of  cession. 
Be  that,  however,  as  it  may,  the  question  now  is,  whether  the 
claim  founded  on  such  a  commencement  of  title  has  been 
recommended  by  the  commissioners  for  confirmation,  and 
confirmed  by  act  of  Congress ;  if  so,  it  clearl}'  amounts  to  a 
relinquishment  of  title  on  the  part  of  the  United  States  from 
the  date  of  the  act  of  Congress,  and  in  1825,  the  date  of 
Lafayette's  patent,  must  be  regarded  as  a  riglitful  claim,  and 
not  embraced  in  the  grant  to  Lafayette  by  his  patent. 

Mr.  Janifiy  for  the  defendants  in  error,  made  the  following 
points : — 

♦lOQl  *^®^*  '^^®^®  never  was  a  grant  or  order  of  survey,  or 
-■  even  a  permission  of  settlement,  in  favor  of  Liotaud. 
There  was  a  petition  and  an  order  to  Trudeau  to  give  his 
opinion  on  it,  and  that  is  aU.  The  petition  was  of  the  23d  of 
May,  1801,  the  order  was  not  made  on  it  until  the  11th  of 
February,  1802.  And  we  have  a  plan  introduced  by  the  de- 
fendant, dated  the  1st  of  March,  1802,  purporting  to  be  a  plan 
of  the  concessions  in  the  neighborhood  of  New  Orleans,  exe- 
cuted by  Trudeau  by  order  of  Morales.  On  this  the  land 
claimed  by  the  defendant  is  designated  as  ^^  Terreno  solicitado 
per  Don  Louis  Lioto  (^Liotaudy^  Trudeau,  therefore,  knew 
of  this  claim,  and  if  he  did  not  report  on  it,  it  was  not  unin- 
tentionally. Possibly  he  knew  that  it  conflicted  with  the 
claims  of  Castillon  and  Griffon  (see  Turner's  survey  of  1826), 
possibly  he  thought  that  the  land  ought  to  be  reserved  for  the 
commons  of  the  city ;  but  whatever  might  be  his  reason,  cer- 
tain it  is  that  he  did  not  report  on  it,  still  less  survey  it. 
Adjoining  this  is  another  tract,  marked  on  that  plan  "  Terreno 
solicitado  per  Don  Grilberto  Ghiillemard"  That  tract  was  no 
doubt  claimed  and  petitioned  for  in  the  same  manner  and  form 
as  Liotaud's.  And  yet  it  is  included  in  the  undisputed  por> 
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tion  of  General  La&yette's  grant.  Very  probably  the  peti- 
tion was,  and  perhaps  still  is,  in  the  same  bundle  of  ^^  inatan- 
cias  pendientes  "  in  which  Liotaud's  petition  was  found.  And 
as  Liotaud's  petition  was  No.  107,  n)l.  61  (see  Lawson's  cer- 
tificate) of  the  ^^  instancias  pendientes^*^  we  have  the  assurance 
that  there  are  at  least  106  other  such  claims  which  have  the 
same  merit  as  Liotaud's.  But  he  was  the  only  one  to  claim 
a  confirmation  on  an  abandoned,  neglected,  or  rejected  peti- 
tion. And  he  did  not  (see  his  notice)  pretend  that  he  had 
an  order  of  survey.  His  claim  was  based  on  "  proceedings." 
It  is  thus  he  qualified  his  petition  and  the  order  of  reference. 
But  no  Spanish  law  or  act  of  Congress  is  extant  recognizing 
a  claim  to  land  merely  because  it  was  asked  for. 

2d.  This  claim  has  never  been  confirmed.  This  case  is 
identical  with  that  of  Orillon  v.  Slacks  11  La.,  691.  Reboul 
and  Franchebois's  claims,  discussed  in  that  case,  are  embraced 
in  the  same  report  as  Liotaud's,  and  separated  from  it  by  only 
three  claims.  3  Public  Lands,  255, 256.  The  court  held  that 
the  report  of  the  register  and  receiver  of  November  20, 1816, 
that  these  claims  were  already  confirmed  by  the  act  of  April 
12, 1814,  was  not  a  recommendation  that  they  should  be  con- 
firmed, and  as  the  act  of  May  11,  1820,  confirmed  only  such 
claims  as  were  embraced  in  the  report  and  recommended 
for  confirmation,  it  did  not  confirm  the  claims  in  question. 
The  register  and  receiver  did  not  recommend  *them  r»^-i a 
for  confirmation,  because  in  their  opinion  they  were  '• 
already  confirmed.  Whether  they  were  right  or  wrong  in 
this  opinion,  they  certainly  did  not  recommend  them.  They 
left  them  where  they  were.  On  such  claims  as  were  con- 
firmed by  the  act  of  April  12, 1814,  they  were  not  to  make  a 
report  recommending  them  for  a  second  confirmation,  nor  did 
they  do  so ;  but  they  were  authorized,  by  the  third  section  of 
that  act,  to  issue  at  once  certificates  of  confirmation,  which 
the  Commissioner  of  the  General  Land-Office  was  to  examine, 
and  which  were  to  be  followed  by  patents.  The  opinion  ex- 
pressed in  the  report  of  November  20,  1816,  on  these  claims, 
is  a  disclaimer  of  jurisdiction,  and  no  more.  That  opinion  has 
never  been  taken  into  consideration  or  sanctioned  by  Con- 
gress ;  it  is  therefore  of  no  weight  with  the  court,  who  must 
examine  for  themselves  whether  indeed  the  act  of  April  12, 
1814,  did  confirm  Liotaud's  claim.  And  by  examining  that 
act  it  will  appear  beyond  argument  that  the  opinion  of  the 
register  and  receiver  was  erroneous. 

The  confirmatory  provisions  of  that  act  are  contained  in  the 
first  and  second  sections.  They  confirmed  only  claims  which 
were  embraced  in  previous  reports  of  commissioners,  or  reg- 
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isters  and  receivers,  and  which  were  based  on  incomplete 
French  or  Spanish  grants  or  concessions,  or  warrants  or  or- 
ders of  survey,  which  had  been  filed  in  the  proper  offices,  and 
when  it  appeared  by  the  report  of  the  commissioners,  or  reg- 
isters and  receivers,  that  the  concession,  warrant,  or  order  of 
survey  contained  a  special  location,  or  had  been  actually  lo- 
cated or  surveyed  before  the  20th  of  December,  1803.  None 
of  the  various  kinds  of  claims  confirmed  by  that  act  resembles 
Liotaud^s. 

8d.  General  Lafayette's  patent  was  issued  in  strict  compli- 
ance with  the  acts  of  Congress  relating  to  this  subject.  He 
was  first  to  locate  the  land,  then  have  it  surveyed,  and  on  the 
presentation  of  the  survey,  together  with  the  certificate  of  the 
register,  stating  that  the  land  is  not  rightfully  claimed  by  any 
other  person,  tlie  patent  was  to  issue.  On  the  survey  in  evi- 
dence in  this  claim,  the  land  involved  in  this  suit  is  represented 
as  vacant. 

But  the  defendant  contends  that  the  register  was  mistaken, 
that  the  certificate  should  have  shown  that  this  land  ^^was 
rightfully  claimed  by  Liotaud,"  and  that  his  rights  could  not 
be  defeated  by  the  register's  error. 

It  is  more  than  probable  that  the  register,  when  he  gave 
that  certificate,  discovered  that  his  error  was  in  having  ex- 
pressed, in  1816,  the  opinion  that  Liotaud's  claim  was  already 
confirmed.  And  having  discovered  this  error,  it  was  his  duty 
to  state  that  this  land  was  vacant. 

^^---j  *4th.  If  it  was  true  that  Liotaud's  claim  was  con- 
^^^^  firmed  by  the  act  of  May  11, 1820,  and  had  it  been 
patented,  it  would  yet  have  to  give  way  to  General  Lafayette's 
patent.  Liotaud  could  only  obtain  a  confirmation  and  a 
patent  in  defiance  of  law.  "  If  the  patent  has  been  fraudu- 
lently obtained,  or  issued  against  law,  it  is  void."  Stoddard 
et  al.  V.  Chambers^  2  Howard,  318.  If  a  confirmation  has  been 
fraudulently  obtained,  no  certificate  of  survey  will  be  issued, 
and  the  patent  will  be  withheld.  Opinion  of  Attorney-Gen- 
eral Wirt,  of  November  25, 1824,  Collection  of  Laws,  Opin- 
ions, and  Instructions  relating  to  the  Public  Lands,  Vol.  II., 
p.  24.  Opinion  of  Attorney-General  B.  F.  Butler,  of  July 
81,  1839,  Id.,  p.  1040.  Such  a  confirmation,  such  a  patent  as 
are  here  hypothetically  assumed  to  have  taken  place,  could 
only  be  the  result  of  fraud.  It  was  a  fraud  on  Liotaud's  part 
to  present  his  petition  as  giving  him  a  claim  to  land,  and  to 
rely  upon  a  register  and  receiver's  ignorance  of  the  Spanish 
language.  If  those  officers  had  recommended  such  a  claim 
for  confirmation,  it  would  also  on  their  part  have  been  either 
fraud,  or  such  gross  negligence  as  the  law  assimilates  to  fraud. 
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Intending  not  to  act  on  this  claim  or  recommend  it  for  con- 
firmation, they  examined  it  perhaps  very  hastily,  and  allowed 
themselves  the  more  easily  to  be  misled  by  Liotaud  s  misrep- 
resentations. 

5th.  Had  Liotaud's  claim  been  confirmed,  either  by  the  act 
of  April  12, 1814,  or  by  that  of  May  11, 1820,  it  would  yet 
not  have  severed  the  land  from  the  domain,  for  the  claim  is 
indefinite  and  its  location  uncertain,  it  never  was  surveyed, 
and  no  plan  was  filed  with  it  when  the  confirmation  was 
claimed.  It  was  a  claim  for  six  arpents  front  on  the  left  bank 
of  Canal  Carondelet,  with  the  ordinary  depth,  if  that  depth 
could  be  found,  bounded  on  one  side  by  the  land  of  Carlos 
Guardiola,  and  on  all  the  other  sides  by  public  land.  "Until 
a  concession  is  located,  it  can  give  no  claim  to  any  specific 
tract  of  land."     Bissell  v.  Penrose,  8  How.,  341. 

The  description  in  the  claim  would  permit  its  location  on 
one  side  of  Guardiola's  land  as  well  as  on  the  other.  Guar- 
diola owned  two  arpents  front  on  Canal  Carondelet,  running 
back  between  parallel  lines  to  Gravier's  plantation ;  this  strip 
of  land  is  nearly  parallel  to  the  real  line  of  the  city  of  New 
Orleans,  and  a  half  a  mile  distant  from  it.  If  Liotaud's  claim 
was  located  on  the  city  side  of  Guardiola's  land,  it  would  con- 
flict with  General  Lafayette's  114  acres;  if  located  on  the 
other  side,  no  conflict  would  exist  between  the  parties.  The 
direction  of  the  said  lines  and  the  extent  of  the  claim  are 
equally  uncertain.  Nor  is  the  obscurity  of  the  claim  removed 
by  possession,  for  Liotaud  never  exercised  any  act  of  posses- 
sion, and  *the  plaintiff  in  error  was  the  first  to  attempt  r*i-i  o 
equivocal  acts  of  possession,  the  laud  being  all  swamp.  ^ 

This  case  falls  under  the  principles  discussed  in  Bissell  v. 
Penrose^  8  How.,  332.  There  a  New  Madrid  patent  was 
declared  void,  because  it  had  been  located  upon  land  duly 
claimed  under  a  Spanish  concession,  and  therefore  withheld 
from  sale.  And  it  was  admitted  that,  if  the  Spanish  conces- 
sion had  not  been  located  by  a  survey,  the  patent  would  have 
prevailed;  in  other  words,  the  land  would  have  been  con- 
sidered as  public  property  not  detached  from  the  domain. 
Whether  the  act  of  Congress,  by  which  a  claim  is  confirmed, 
requires  the  issuing  of  a  patent  or  not,  a  definite  designation 
by  a  survey  is  equally  necessary  to  separate  the  land  from  the 
domain  and  deprive  the  United  States  of  the  right  of  dispos- 
ing of  it.  Such  has  also  always  been  the  doctrine  of  the 
Supreme  Court  of  Louisiana.  In  the  present  case  that  court 
said  (3  La.  Ann.,  61):  "This  location,  unsupported  by  any 
survey,  or  by  actual  possession,  before  the  change  of  govern- 
ment, would  be  too  indefinite  and  uncertain  to  prejudice  the 
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plaintiffs  in  error  [here  the  defendants].  We  take  the  rule 
to  be,  that,  in  order  that  the  confirmation  may  have  the  force 
and  effect  of  a  patent,  the  description  in  the  inchoate  title,  or 
in  the  act  of  Congress,  must  be  such  as  will  identify  the  laud. 
K  it  will  fit  another  place  better,  or  equally  well,  it  is  defec- 
tive, and  vfill  not  protect  the  holder  who  can  show  no  original 
possession  against  a  subsequent  location,  made  under  the 
authority  of  Congress."  See  also  Lefebvre  v.  Comau^  11  La., 
321. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  having  claimed  the  land  in  dispute 
under  an  act  of  Congress,  and  the  construction  of  that  act  by 
the  Supreme  Court  of  Louisiana  having  been  against  the 
claim,  the  case  is  brought  here  under  the  twenty-fifth  section 
of  the  judiciarv  act  of  1789,  to  have  the  opinion  given  in  that 
court  reviewea  by  this  tribunal. 

The  question  presented  is,  whether  or  not  the  claim  of 
Louis  Liotaud  for  a  tract  of  land  situated  in  the  Eastern  Dia* 
trict  of  Louisiana  was  confirmed  by  the  act  of  Congress  of 
the  11th  of  May,  1820  (3  Stat,  at  L.,  573),  against  any  claim 
to  the  land  by  the  United  States,  so  that  an  entry  could  not 
he  made  upon  it  in  favor  of  Major-General  Lafayette. 

The  plaintiff  in  error  claims  under  Liotaud.  That  claim 
wiU  be  found  in  3  American  State  Papers,  Public  Lands,  224. 

It  is,  ^^  that  Louis  Liotaud  claims  a  tract  of  land,  situated 
in  the  county  of  Orleans,  on  the  left  bank  of  the  Canal 
Carondelet,  leading  to  the  Bayou  St.  John,  containing  six 
♦1131  ^-^P®^^^^  ^^  *front,  and  forty  in  depth,  and  bounded  on 
-■  one  side  by  lands  granted  by  the  Spanish  government 
to  Carlos  Guardiola,  and  on  the  other  side  by  vacant  lands. 
This  tract  of  land  is  claimed  by  virtue  of  an  order  of  survey 
dated  in  the  year  1802."  This  memorandum  is  found  in  the 
report  of  the  commissioners  for  ascertaining  and  adjusting 
claims  to  land  in  the  eastern  district  of  the  State  of  Louisiana. 
It  was  transmitted  to  Congress  on  the  16th  of  January,  1817, 
by  Josiah  Meigs,  the  General  Land  Commissioner.  3  Ameri- 
can State  Papers,  Public  Lands,  222. 

The  claims  were  divided  into  three  general  classes : — 

1.  Such  as  stand  confirmed  by  law. 

2.  Those  which  the  register  and  receiver  thought  ought  to 
be  confirmed. 

3.  Such  claims  as  in  their  opinion  could  not  be  confinnad 
under  existing  laws. 

The  first  class  comprehended  three  species  of  claims  :->-i^ 
X   Suoh  as  were  founded  on  complete  titles,  granted  by  the 
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French  or  Spanish  governments.  2.  Claims  resting  upon  in- 
complete French  or  Spanish  grants  or  concessions,  warrants, 
or  orders  of  survey,  granted  prior  to  the  20th  of  December, 
1803.  3.  Claims  rejected  by  a  former  board  of  commission- 
ers, merely  because  the  lands  claimed  were  not  inhabited  on 
the  20th  of  December,  1803. 

Liotaud's  claim  is  put  by  the  renster  and  receiver  in  the 
second  species.     3  American  State  Papers,  Public  Lands,  224. 

This  report  was  acted  upon  by  Congress.  It  declared  that 
**  the  claims  for  lands  within  the  eastern  district  of  the  State 
of  Louisiana,  described  by  the  register  and  receiver  of  the 
said  district,  in  their  report  to  the  Commissioner  of  the  Gen- 
eral Land-0£Bce,  bearing  date  the  20th  of  November,  1816, 
and  recommended  in  the  said  report  for  confirmation,  be,  and 
the  same  are  hereby,  confirmed  against  any  claim  on  the  part 
of  the  United  States."  Act  of  May  11,  1820,  ch.  87,  §  1  (8 
Stat,  at  L.,  573). 

The  register  and  receiver  had  said  in  their  report,  that  all 
the  claims  included  under  the  second  species  of  the  first  class 
were  already  confirmed  by  the  act  of  Congress  of  the  12th  of 
April,  1814.  In  this  they  were  certainly  mistaken,  aa 
they  were  also  in  placing  Liotaud's  claim  in  what  was  termed 
in  their  report  the  second  species  of  the  first  class  of  claims. 

The  record  does  not  contain  a  copy  of  the  order  of  survey 
in  favor  of  Liotaud,  mentioned  by  the  register  and  receiver, 
dated  as  they  say  in  the  year  1802.  Nor  is  there  in  it  either 
of  those  documentary  papers,  unifonnly  given  by  the  intend- 
ants-general  of  Spain  when  grants  of  land  were  made.  We 
have  not  ^before  us  either  a  grant  or  order  of  survey  r«i  1 4 
in  favor  of  Liotaud.  Nothing  to  make  the  claim  an  ■- 
inchoate  right,  upon  which  a  title  could  be  enlarged,  in  favor 
of  Liotaud.  Indeed,  we  do  not  know  any  thing  from  the  rec- 
ord about  it,  and  all  that  we  do  know  of  the  claim  is  the 
memorandum  of  the  register  and  receiver  already  recited. 
That  discloses  that  the  order  of  survey  mentioned  had  been 
given  after  the  cession  of  Louisiana  by  his  Majesty  to  the 
republic  of  France.  Register  Harper  and  Receiver  Lawrence 
say  in  their  report  that  Liotaud's  claim  is  founded  on  an 
order  of  survey  dated  in  the  year  1802.  Apart  from  the 
consideration  that  the  order  for  a  survey  is  dated  after  the 
time  when  Spain  had  parted  with  her  political  sovereignty  to 

Eant  land  in  Louisiana,  there  is  no  proof  of  any  thing  having 
en  subsequentlv  done  by  Liotaud,  or  by  any  official  of 
Spain,  to  give  to  Liotaud  even  an  inchoate  equity  to  the  land. 
Tlie  claim,  then,  could  not  be  rightfully,  nor  was  it  under- 
standingly,  put  by  the  register  and  receiver  under  the  second 
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species  of  the  first  class  of  claims  of  incomplete  French  or 
Spanish  grants  or  concessions,  warrants,  or  orders  of  survey 
granted  prior  to  the  20th  of  December,  1808. 

Liotaiid's  claim,  having  been  mistakenly  put  where  we  find 
it,  it  is  neither  within  the  letter  nor  the  intention  of  the  act 
of  the  11th  of  May,  1820,  confirming  titles  to  land  described 
by  the  register  and  receiver.  Congress  meant  to  confirm 
claims  to  land  under  some  documentary  right  from  France  or 
Spain,  and'  not  claims  by  persons  without  any  such  proof. 
Liotaud's  claim,  then,  under  which  the  plaintiff  in  error  as- 
serts his  right,  does  not  interfere  with  the  patent  for  the  same 
land  issuea  by  the  United  States  in  favor  of  Major-General 
Lafayette.  It  is  admitted  in  the  case,  that  the  defendants  in 
error  have  acquired  the  rights  of  General  Lafayette  to  the 
lands  in  dispute.  All  of  us  think  that  there  was  no  error  in 
the  judgment  of  the  Supreme  Court  of  Louisiana,  and  its 
judgment  is  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Louisiana, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  Supreme  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed,  with  costs. 
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^^^J  States. 

Where  the  petition  for  a  Spanish  concession  was  for  a  tract  of  land  without 
any  definite  boundaries,  and  the  petition  was  referred  to  the  solicitor-gen- 
eral, with  instructions  to  put  the  petitioner  in  possession,  if  in  so  doing  no 
prejudice  would  result  to  third  persons,  this  condition  required  some  subse- 
quent action  of  the  goYernment  in  order  to  make  the  grant  absolute. 

A  part  of  the  duty  of  the  solicitor-general  was  to  supervise  the  severance  of 
tiie  object  to  be  granted  from  the  royal  domain,  and  apportion  the  extent  of 
the  grant  to  the  means  which  the  petitioner  possessed  towards  carrying  out 
the  objects  of  the  government. 

The  preceding  decisions  of  this  court  hare  established  the  doctrine,  that,  in 
order  to  constitute  a  valid  grant,  there  must  be  a  severance  of  the  property 
claimed  from  the  public  domain,  either  by  actual  survey  or  by  some  ascer- 
tained limits  or  mode  of  separation  recognized  by  a  competent  authority.^ 

^  Followed.   I/Auterive  t.  United  it,   nor    subsequently    confirmed    by 

StateSf  11  Otto,  707.  Spanish  authorities,  gives  merely  an 

A  survey  of  lands  in  Louisiana,  inchoate  title  to  the  grantee.      The 

made  when  it  was  a  province  of  Spain,  land  passed  by  the  treaty  of  cession 

but  not  in  full  conformity  with  the  to  the  United  States.    Arceneaux  T. 

requirements  of  the  order  authorizing  Benoit,  21  La.  Ann.,  678. 
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In  the  present  case,  the  proof  of  occupation,  settlement,  or  cultivation  is  in- 
sufficient.^ 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  district  of  Louisiana. 

Lecompte  claimed  under  D'Artigau  by  a  chain  of  title 
which  it  is  not  necessary  to  set  forth. 

On  the  Slst  of  July,  1797,  D'Artigau  presented  the  follow- 
ing petition  to  Jos6  Maria  Guadiana,  then  lieutenant-governor 
and  civil  and  military  commandant  of  the  post  of  Nacog- 
doches :  — 

"  Don  Juan  Baptiste  D' Artigau  respectfully  begs  leave  to 
state  to  your  Excellency  that  he  desires  to  establish  a  stock 
farm,  to  raise  horses,  mares,  and  horned  cattle,  at  the  place 
called  Lianacoco,  within  this  jurisdiction ;  for  said  object,  he 
prays  your  Excellency  will  please  grant  him  two  leagues 
square  of  land  at  the  above-mentioned  place,  so  that  in  these 
two  leagues  be  included  or  embraced  the  entire  prairie  of 
Lianacoco.  The  petitioner  solicits  this  grant  for  himself,  his 
children,  and  assigns,  and,  from  your  well-known  sense  of 
justice,  he  hopes  to  obtain  it. 

(Signed,)  J.  B.  O' Artigau. 

^^  Nacoffdoches,  Zlst  July,  1797." 

And  on  the  same  day  the  lieutenant-governor  issued  the 
following  order :  — 

"  Nacogdoches,  Slst  July,  1797. 
"  Let  this  petition  be  handed  to  the  solicitor-general  of  this 
place,  in  order  that  the  petitioner  be  placed  in  possession  of 
the  land  therein  mentioned,  if  in  so  doing  no  prejudice  can 
result  to  any  third  party. 

(Signed,)  Guadiana." 

The  claimant  alleged  that  possession  was  taken  by  the 
grantee,  and  continued  by  those  who  held  under  him  until 
the  commencement  of  the  suit. 

*Thi8  claim  was  twice  /eported  upon  by  the  com-  r#i  jg 
missioners   appointed  by  acts  of  Congress,  once   in  ^ 
1816,  and  again  in  1824. 

In  January,  1816,  the  commissioners  reported  (8  American 
State  Papers,  88)  that  Madame  Louise  Porter  filed  with  the 
board  of  commissioners  her  claims,  as  assignee  of  D'Artigau ; 
also  the  testimony  of   Gaspard  Boudin,  taken   before   the 

•  See  aUo  Fremont  y.  United  States,  17  How.,  676;  United  States  Y.  Castil- 

Uro,  2  Black,  3.33. 

121 


11«  SUPREME  COURT. 

Lecompte  v.  The  United  Statei. 

board,  that,  about  thirteen  or  fourteen  years  ago,  (viz.  about 
1802  or  1803,)  Madame  Monet  had  possession  of  this  land  in 
exchange  for  another  tract  with  D*Artigau,  and  that  she  put 
Jaques,  an  Englishman,  on  it,  and  that  it  had  been  inhabited 
and  cultivated  ever  since. 

The  board,  at  page  91,  report,  that  this  tract  is,  with  others 
emanating  from  the  Spanish  authorities  at  Nacogdoches,  west 
of  Rio  Hondo,  in  the  disputed  territory ;  that  they  have  had 
no  means  of  acquiring  satisfactory  information  of  the  powers 
and  authorities  of  the  Spanish  officers  at  that  place,  and 
therefore  decline  a  decision  upon  those  claims. 

On  the  3d  of  March,  1823,  Congress  passed  an  act  (3  Stat. 
at  L.,  766,  ch.  30),  relative  to  claims  in  this  tract  of  country, 
between  the  Rio  Hondo  and  Sabine  River,  called  the  neutral 
territory. 

The  first  section  adds  the  country  "  situated  between  the 
Rio  Hondo  and  the  Sabine  River,  within  the  State  of  Louisi- 
ana, and,  previously  to  the  treaty  of  the  22d  of  February, 
1819,  between  the  United  States  and  Spain,  called  the  Neu* 
tral  Territory,"  to  the  district  south  of  Red  River,  requires 
the  register  and  receiver  to  receive  and  record  all  written 
evidences  of  claims  to  land  in  that  neutral  country,  "  derived 
from,  and  issued  by,  the  Spanish  government  of  Texas,  prior 
to  the  20th  of  December,  1803,  according  to  the  regulations 
a$  to  the  granting  of  lands,  the  laws  and  ordinances  of  said 
government,  and  to  receive  and  record  all  evidences  of  claim 
founded  on  occupation,  habitation,  and  cultivation,  designat- 
ing particularly  the  time  and  manner  in  which  each  tract  was 
occupied,  inhabited,  or  cultivated,  prior  to,  and  on,  the  22d 
day  of  February,  1819,  and  the  continuance  thereof  subse- 
quent to  that  time,  with  the  extent  of  the  improvement  on 
each  tract,  and  to  receive  and  record  such  evidence  as  may 
be  produced  touching  the  performance  of  the  conditions  re- 
quired to  be  performed  by  any  holder  of  any  grant,  conces- 
sion, warrant,  or  order  of  survey,  or  other  written  evidence 
of  claim,  and  on  which  the  validity  of  such  claim  may  have 
depended  under  the  government  from  which  it  emanated; 
and  to  receive  and  record  all  evidence  of  fraud  in  obtaining 
or  issuing  the  written  evidence  of  such  claims,  and  of  their 
abandonment  or  forfeiture." 

«•<•<  Y^       *Section  second  required  the  register  and  receiver 
J  to  transmit  to  the  Secretary  of  the  Treasury  a  record 
of  all  the  claims  presented,  and  the  evidence  appertaining  to 
each  claim  ;  the  claims  to  be  arranged  in  four  classes : — 

1.  A  specification  of  complete  titles,  transfers,  &c.,  vrhore 
the  conditions  have  been  complied  with. 
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2.  All  claims  on  written  evidence  not  embraced  in  the  first 
class,  where  the  conditions  on  which  the  perfection  into  com- 
plete titles  depended,  according  to  the  laws  and  ordinances  of 
the  Spanish  government,  are  shown  to  have  been  complied 
with. 

3.  All  claims  founded  on  habitation,  occupation,  or  culti- 
vation, previously  to  the  22d  of  February,  1819,  and  in  the 
manner  which  would  have  entitled  the  claimants  to  a  title 
under  the  government  exercising  the  sovereign  power  over 
that  tract  of  country,  and  which  in  their  opinion  ought  to  be 
confirmed. 

4.  Those  claims  which,  in  the  opinion  of  the  register  and 
receiver,  ought  not  to  be  confirmed : 

^^  Provided,  that  nothing  contained  in  this  act  shall  be  con- 
sidered as  a  pledge  on  the  part  of  Congress  to  confirm  any 
claim  thus  reported.'' 

By  a  supplementary  act,  approved  the  26th  of  May,  1824 
(4  Stat,  at  L.,  65,  ch.  182),  the  powers  given,  and  duties  re- 
quired of,  the  register  and  receiver  of  the  land-oflBce  south  of 
Red  River,  in  the  State  of  Louisiana,  by  act  of  the  8d  of 
March,  1823,  ch.  80  (the  act  above  recited),  be  extended  to 
all  that  tract  of  country  called  the  Neutral  Territory,  "  lying 
east  of  the  present  western  boundary  of  Louisiana,  and  west 
of  the  limits  to  which  the  land  commissioners  have  heretofore 
examined  claims  to  land  in  said  State ;  and  in  the  examination 
of  claims  to  land  within  the  aforesaid  limits,  the  register  and 
receiver  shall  in  all  respects  be  governed  by  the  provisions  of 
sakl  act." 

In  November,  1824,  these  commissioners  made  a  report, 
which  was  communicated  to  the  Senate  by  the  Secretary  of 
the  Treasury,  on  the  31st  of  January,  1826.  (4  American 
State  Papers,  69,  claim  280.) 

This  report  shows  the  powers,  customs,  and  usages  of  the 
lieutenant-governors  and  commandants  of  the  Spanish  Prov- 
ince of  Texas  to  grant  lands  as  far  back  as  1792 ;  then  special 
instructions  came,  which  were  deposited  among  the  public 
records;  they  were  not  limited  to  any  specific  quantity,  but 
it  was  their  duty  to  apportion  the  quantity  to  the  circum- 
stances of  the  individuals  asking  concessions ;  ^^  to  proportion 
their  grants  to  the  property,  force,  stock,  and  merit  of  the  in- 
dividual asking  the  grant." 

*"The  procurador  del  comun  was  the  officer  ap-  r«iio 
pointed  to  make  inquiry,  put  the  petitioner  in  posses-  1- 
aion  of  the  land  prayed  for,  and  execute  the  lieutenant-ffoy- 
ernor's  and  commandant's  orders  relative  to  the  premises. ' 

The  lieutenant-governors  and  commandants  of  Nacogdoches 
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were  "  not  limited  in  the  granting  of  lands  to  any  specific 
quantity,  but  it  was  their  duty  to  proportion  the  extent  of 
the  grants  to  the  circumstances  of  the  individual  claiming 
them,  and  to  that  effect  the  procurador  del  comun^  named  to 
put  the  party  in  possession,  inquired  into  the  merits  and  cir- 
cumstances of  the  applicant ;  and  if  the  grant  was  for  a  stock 
farm,  it  was  customary  to  extend  the  concession  to  two,  three, 
and  four  leagues  square,  according  to  the  wants  and  merits 
of  the  claimant." 

"  All  grants  signed  and  confirmed  by  the  lieutenant-gov- 
ernor or  commandant,  executed  in  due  form,  were  considered 
as  vesting  a  complete  title  in  the  claimant,  without  any  fur- 
ther process,  and  were  recognized  as  such  by  the  Governor  of 
the  Province,  particularly  by  Governor  Salcedo  in  1810,  when 
at  Nacogdoches  making  his  provincial  visit." 

"  The  limits  of  the  late  Neutral  Territory,  as  considered  by 
ancient  authorities  of  Texas  and  Louisiana,  comprehended 
all  that  country  lying  east  of  the  Sabine,  west  of  the  branch 
of  Red  River  called  Old  River,  southwest  of  Arroyo  Hondo, 
and  south  of  Red  River,  to  the  northwestern  boundary  of  the 
State  of  Louisiana." 

"  The  inhabitants  of  the  Neutral  Territory  were  recognized 
as  belonging  to  the  jurisdiction  of  Nacogdoches ;  and  the  Span- 
ish authorities  considered  their  right  of  civil  jurisdiction  not 
taken  away  by  the  arrangement  between  General  Wilkinson 
and  Governor  Herrera  in  the  year  1806  ;  yet  it  was  seldom 
exercised  or  enforced." 

"  The  public  archives  and  records  of  the  jurisdiction  of  Na- 
cogdoches are  not  at  that  place  at  present ;  they  were  removed 
and  carried  off  by  John  Jos6  Montero,  in  1812,  then  command- 
ing at  Nacogdoches,  when  he  abandoned  that  place," — "  and 
were  destroyed  at  San  Antonio,  where  said  Montero  carried 
them." 

Such  is  the  substance  of  the  testimony  taken  by  the  com- 
missioners, and  reported  more  at  large  in  that  volume,  pp.  34, 
85,  and  86, 

At  page  69,  claim  230,  the  commissioners  report  the  claim 
of  John  Baptiste  Lecompte,  lying  in  the  Neutral  Territory, 
founded  on  the  concession  to  D'Artigau,  before  set  forth,  con- 
taining, by  the  plat  and  survey  by  Joseph  Irwin,  a  deputy  sur- 
veyor of  the  United  States  in  1813,  and  filed  with  the  claim, 
*1 1 Q1  *^^^  leagues  square,  or  23,507  acres ;  which  concession 
J  "was  signed  by  the  commandant  of  Nacogdoches,  dated 
Slst  July,  1797,  in  favor  of  Jean  Baptiste  D'Artigau  for  the 
land  claimed,  transferred  by  said  D'Artigau  to  Marie  Louise 
Lecompte,  Dame  Porter,  by  act  of  exchange,  dated  ^ 
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and  by  said  Dame  Porter  transferred  to  the  claimant  by  act 
of  sale,  dated  the  19th  of  June,  1813  ;  claimed  also  in  virtue 
of  habitation,  occupation,  and  cultivation  for  more  than 
thirty-three  years." 

The  claim  is  further  supported  by  the  following  testimony, 
taken  before  the  board : — 

"  Gaspard  Boudin :  That  the  land  has  been  constantly  and 
uninterruptedly  inhabited,  occupied,  and  cultivated  by  those 
under  whom  the  claimant,  J.  B.  Lecompte,  holds,  by  the 
claimant,  and  for  his  use  by  others,  for  more  than  thirty-three 
years  preceding  this  date."  (That  is,  preceding  this  sitting 
of  the  commissioners.) 

"We  are  of  opinion  this  claim  ought  to  be  confirmed, 
and  in  the  abstract  have  classed  it  with  claims  of  second 
class."  (Viz.  incomplete  grants,  "where  the  conditions 
on  which  the  perfection  thereof  into  complete  titles  may 
have  depended,  according  to  the  laws  and  ordinances  of 
the  Spanish  government,  are  shown  to  have  been  complied 
with.") 

In  Mav,  1846,  Lecompte  filed  his  petition  in  the  District 
Court  of  the  United  States  (under  the  act  of  Congress  of 
1844  so  often  spoken  of),  setting  forth  the  grant,  the  order 
of  survey,  possession  under  it,  and  a  deduction  of  title  from 
D'Artigau  to  the  petitioner.  An  answer  was  filed  by  Mr. 
Downe,  District  Attorney  of  the  United  States,  denying  gen- 
erally all  the  facts  and  allegations  of  the  petition.  After- 
wards, by  leave  of  the  court,  the  following  supplemental 
petition  was  filed: — 

"The  supplemental  petition  of  Ambrose  Lecompte,  the 
plaintiff  in  the  above-entitled  suit,  with  respect  represents, 
that  the  warrant  and  order  of  survey  and  grant  legally  made 
and  issued  to  J.  B.  D'Artigau  as  aforesaid,  in  the  original 
petition,  was  such  as  might  and  could  have  been  perfected 
into  a  complete  title  under  the  laws,  usages,  and  customs  of 
Spain,  had  not  the  sovereignty  of  the  country  been  changed  ; 
that  the  same  was  secured  by  treaty  stipulations,  and  was  and 
is  good  and  valid  under  the  law  of  nations,  and  by  the  several 
acts  of  Congress." 

Much  testimony  was  taken,  which  cannot  very  well  be  con- 
densed, and  in  November,  1847,  the  cause  came  on  for  trial, 
when  the  court  pronounced  the  following  judgment: — 

"  The  court  having  taken  this  cause  under  advisement,  and 
having  maturely  considered  the  same,  and  it  appearing  that 
*the  petitioner  has  not  sustained,  by  the  evidence  r«-|OA 
offered,  the  validity  of  his  claim  against  the  United  '- 
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SttUoA  to  the  land  set  forth  in  his  petition,  it  is  therefore 
\mhUmv^K  udjiulged,  and  decreed,  that  the  suit  be  dismissed  at 
th<*  \H^t  of  the  plaintiff. 

^Oudjfniont  rendered  22d  November,  1847. 
**  Jvuljjuient  signed  16th  December,  1847. 

( Siirned,)  Thbo.  H.  MgCaleb,  [seal.] 

^  U.S.  Judged 

ht^oompte  appealed  to  this  court. 

*rho  OJise  was  argued  by  Mr.  Crittenden  (Attorney-Gen- 
pvwW  for  the  United  States.  No  counsel  appeared  for  the 
iippolUiut,  but  the  record  contained  the  following  note  of 
M\ithorities  filed  by  the  counsel  for  the  petitioner  in  the  Dis- 
tilot  Court. 

Note  of  Authorities^  filed  October  26f  A,  1847. 

"Ambrose  Lecompte  v.  The  United  States. 

•*  The  plaintiff  in  this  case  claims  four  leagues  of  land  at  a 
place  called  Lianacoco,  in  the  late  Neutral  Territory,  by  virtue 
of  a  grant  executed  by  Guadiana,  commandant  of  the  post  of 
Nacogdoches,  in  favor  of  J.  B.  D'Artigau,  who  transferred  the 
name  to  Marie  Louise  Lecompte,  Dame  Porter,  from  whom 
plaintiff  acquired  title. 

*•  1st.  The  original  title  of  the  plaintiff  is  inchoate,  but  is 
nuch  as  under  the  court  of  Spain  would  have  ripened  into  a 
perfect  title,  and  should  therefore  be  confirmed.  Delasstis  v. 
United  States,  9  Pet.,  129, 134 ;  Land  Laws,  ed.  1828,  pp.  632, 
648,  843. 

»*  2d.  The  grant  in  question  has  by  its  terms  a  special  loca- 
tion, to  wit,  so  as  to  include  the  whole  of  the  Prairie  Lianar 
coco.  10  Pet.,  340.  Query,  Was  not  this  claim  confirmed  to 
the  extent  of  one  league  by  the  act  of  Congress  of  the  12th 
of  April,  1814  (Land  Laws,  ed.  1828,  p.  651),  and  the  act  of 
the  29th  of  April,  1816  (p.  701)  ?  3  How.,  788. 

"  3d.  Inchoate  titles  were  transferable.  Ohouteau^s  Heirs 
V.  United  States,  9  Pet.,  144.  Transfers  of  land  could  be 
made  by  parol  under  the  Spanish  law,  and  parol  proof  of 
such  transfer  is  therefore  admissible.  Sanchez  v.  Gonzales,  11 
Mart.  (La.),  207  ;  Gonzales  v.  Sanchez,  4  Id.,  N.  s.,  667  5  Le 
Blanc  V.  Viator^  6  Mart.  (La.),  N.  s.,  257 ;  Maes  v.  Gillard^s 
Heirs,  7  Id.,  317 ;  Bucresfs  Heirs  v.  Bijeau^s  Estate,  8  Id., 
197  ;  Sacket  v.  Hooper,  3  La.,  107. 

"See  generally  in  this  case  'extracts  from  the  code  of 
Spanish  laws,'  Appendix  Land  Laws,  ed.  1828,  p.  967 ;  ex- 
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tract  of  the  report  of  Valentine  Ring  &  Co.,  Appendix  Land 
Laws,  1039. 

(Signed,)  P.  A.  Mobse,  Plaintiff's  Attorney.^* 


*Mr.  Crittenden^  for  the  United  States.  p^^-  qi 

This  claim  originated  in  1797,  when  Spain  held  un-  ^ 
disputed  domain  and  jurisdiction  of  the  whole  territory 
between  the  Rio  Hondo  and  the  Sabine  River.  The  dispute 
about  the  domain  and  jurisdiction  arose  after  the  United 
States  acquired  Louisiana  from  France,  under  the  act  of 
retrocession  of  Louisiana  by  Spain  to  France.  Spain  denied 
that  Louisiana  included  the  territory  between  the  Rio  Hondo 
and  the  Sabine  River.  The  controversy  about  this  territory 
was  adjusted  by  the  treaty  between  the  United  States  and 
Spain  in  1819,  which  contained  the  provisions  before  men- 
tioned in  reference  to  private  rights  and  interests  derived 
from  the  lawful  authorities  of  Spain  before  the  24th  of  Jan- 
uary, 1818. 

The  following  objections  to  this  claim  are  apparent : — 
I.  It  does  not  appear  that  D'Artigau  ever  handed  his  peti- 
tion, with  the  indorsement  thereon  by  Guadiana,  to  the  pro- 
curador  del  comun^  as  required  by  the  order  of  Guadiana,  and 
by  the  laws,  customs,  and  usages  of  Spain  ;  and  the  procu- 
rador  del  comun  never  did  inquire  into  "  the  property,  force, 
stock,  and  merit "  of  D'Artigau,  nor  proportion  nor  apportion 
to  him,  nor  put  him  in  possession  of,  any  part  of  the  land 
petitioned  for ;  which  action  by  the  procurador  del  comun 
was  a  condition  precedent  and  indispensable  to  the  validity 
of  the  claim. 

IL  There  is  no  proof  that  D'Artigau  ever  had  possession 
of  a  single  arpent,  or  ever  farmed,  cultivated,  or  improved 
any  part  of  the  land  petitioned  for,  or  did,  or  caused  to  be 
done,  any  act  whereby  to  acquire  to  himself  in  private  right, 
as  severed  from  the  public  domain,  any  definite  quantity,  or 
any  specific  tract,  of  land. 

III.  The  Prairie  Lianacoco  (as  represented  on  the  plot 
exhibited  as  document  No.  10)  is  in  length  about  twelve 
hundred  and  forty  perches,  and  in  average  width  about  two 
hundred  and  four  perches,  in  area  not  exceeding  sixteen 
hundred  American  acres ;  but  the  quantity  claimed  is  to  the 
amount  of  23,705  American  acres,  equal  to  27,777  superficial 
arpents  of  Spanish  measure.  Such  being  the  area  of  the 
prairie,  it  was  uncertain  whether  the  procurador  del  comun^ 
upon  an  examination  as  to  "  the  property,  force,  stock,  and 
merit "  of  D'Artigau,  would  have  put  him  in  possession  of 
the  whole  of  the  prairie,  and  if  not  of  the  whole,  of  what  part. 
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And  as  to  the  qnantitr  of  two  leagues  square.  iDclading  the 
prairie,  the  locality  thereof  was  micertaiu  and  vague,  espe- 
ciallj  requiring  the  official  act  of  the  procurador  del  comun 
to  give  the  claim  a  fixed  locality,  a  precise  certainty,  so  that 
the  adjacent  residuum  might  be  known  as  subject  to  be 
granted  to  others. 

The  surveys  which  might  be  made  of  two  leagues  square 
*1 221  *^^^^  ^^^  including  this  prairie  are  various  and  in- 
-'  definite.  Of  squares,  each  side  measuring  four  hundred 
and  eighty-five  chains  (of  four  poles  each),  oue  might  be 
made  barely  including  the  east  end  of  the  prairie  at  the 
middle  of  that  eastern  boundary,  and  extending  due  west ; 
a  second  might  be  made  including  the  west  end  of  the  prairie, 
at  the  middle  of  that  western  boundary,  and  extending  due 
east ;  a  third  might  be  made  including  the  points  midway 
between  the  eastern  and  western  ends  of  the  prairie,  within 
and  at  the  middle  of  the  southern  boundary,  and  extending 
due  north  ;  a  fourth  might  be  made  including  the  point  mid- 
wav  between  the  eastern  and  western  ends  of  the  prairie,  at 
and  within  the  middle  of  the  southern  boundary,  and  extend- 
ing due  south  ;  a  fifth,  as  represented  on  plat  exhibited,  doc- 
ument 10,  beginning  at  the  point  A,  near  the  western  end  of 
the  prairie,  thence  south  fifty  degrees  east,  204  four-pole 
chains ;  thence  north  forty  degrees  east,  484  chains ;  thence 
north  fifty  degrees  west,  485  chains ;  thence  south  forty  de- 
grees west,  484  chains ;  thence  south  fifty  degrees  east,  281 
chains,  to  the  beginning ;  all  and  every  one  to  include  the 
whole  of  the  Prairie  Lianacoco,  yet  including  very  different 
lands  outside  of  the  prairie.  Square  figures,  var3dng  from 
the  cardinal  points  of  the  compass,  and  including  the  prairie 
nearer  or  more  remote  from  this  angle  or  that,  might  be  mul- 
tiplied at  pleasure,  each  one  answering  as  fully  and  as  per- 
fectly as  any  other  to  the  prayer  of  D'Artigau's  petition,  "so 
that  in  these  two  leagues  be  included  or  embraced  the  entire 
prairie  of  Lianacoco. 

This  wandering  uncertainty  in  the  petition  and  order 
thereon  made  to  the  procurador  del  comun  would  keep  in  sus- 
pense more  than  one  hundred  thousand  acres  around  the 
prairie,  as  subject  to  be  surveyed  for  D'Artigau,  until  the 
procurador  del  comun  had  exercised  his  functions  and  per- 
formed his  duty,  in  giving  a  precise  quantity  and  definite 
locality  by  a  survey  of  the  land,  and  putting  D'Artigau  in 
possession  according  to  the  metes  and  bounds  of  the  survey. 
This  uncertainty  illustrates  the  propriety  of  Guadiana's  order 
to  the  procurador  del  comun^  and  the  necessity  that  he  should 
have  performed  his  duty  before  D'Artigau  could  have  had  a 
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Tftlid  right  and  interest  in  any  defined  quantity,  or  in  any 
fixed  location  of  land. 

IV.  The  document  No.  10,  exhibited  by  complainant,  which 
he  has  called  a  survey  made  **  by  the  proper  authority  under 
the  government  of  the  United  States,"  is  not  entitled  to  any 
such  appellation,  nor  to  any  legal  effect  or  consequence. 

The  cliumant  at  whose  request  Erwin  made  that  survey  and 
plat  is  not  stated ;  it  does  not  profess  to  have  been  made  by 
virtue  of  any  warrant,  order  of  survey,  or  legal  authority ;  it 
is  *not  an  official  paper ;  it  was  never  returned  by  him  p^,^^  oo 
to  any  office  as  an  official  act  done  by  one  lawfully  *- 
deputed  to  do  the  act ;  it  has  never  been  acknowedged  by  the 
government  of  the  United  States,  or  by  Spain,  as  an  official 
act  or  authorized  survev.  Erwin  had  no  ai.thority  from  or 
under  the  government  of  the  United  States  to  make  the  sur- 
vey ;  it  does  not  appear  whose  deputy  Erwin  was ;  it  does 
not  appear  by  any  evidence  in  the  cause  that  Erwin  was  even 
in  the  employ  of  the  United  States  as  a  deputy  surveyor ;  cer- 
tainly he  was  not  authorized  to  make  surveys  upon  Spanish 
coiicessionB. 

That  document  cannot  be  regarded  in  any  other  light  than 
as  a  private,  unofficial  act,  done  by  Erwin  at  the  request  of 
some  private  person,  whose  name  he  has  not  given,  and  for 
what  purpose  he  has  not  stated. 

V.  There  is  no  legal  evidence  to  show  that  D'Artigau  ever 
agreed  to  transfer,  or  did  transfer,  his  claim  to  Marie  Louise 
Lecompte,  Madame  Monet,  Dame  Porter ;  the  proof  relied  on 
in  that  respect  is  totally  defective  as  to  time,  place,  circum- 
stance, and  competency.  D'Artigau  had  not  a  transferable 
interest ;  there  is  no  evidence  to  prove  that  Marie  Louise 
Lecompte,  Dame  Porter,  ever  was  accepted  or  acknowledged 
by  the  authorities  of  Spain  as  the  assignee  of  D'Artigau ;  the 
procurador  del  eormm  never  examined  into  her  "  property, 
force,  stock,  and  merit,"  nor  proportioned  the  quantity  of 
land  which  she  should  have  as  assignee  of  D'Artigau,  nor  was 
she  accepted  in  the  place  and  stead  of  D'Artigau. 

VL  How  much  land  was  improved,  cultivated,  fenced,  and 
actually  occupied  by  Marie  Louise  Lecompte,  Dame  Poi-ter, 
or  by  those  claiming  under  her,  does  not  appear ;  and  mere 
possession  cannot  be  allowed  to  give  right  and  title  against 
the  government  of  Spain  or  of  the  United  States. 

Reoopilacion  (White's),  p.  83,  "Of  the  Capacity  of  the 
Thing,"  and  pp.  86,  86,  "  Of  Time  Immemorial  a48  necessary 
to  prescribe." 

VII,  This  claim  is  not  valid  by  the  laws  of  Spain,  is  not 
protected  by  the  treaty  of  1819,  nor  by  the  laws  of  nations. 
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The  condition  annexed  by  the  laws  of  Spain  to  the  order  and 
concession  of  Guadiana  was  never  fulfilled.  This  is  an 
attempt  by  Marie  Louise  Lecompte  and  the  complainant  to 
eep  up  the  derelict  abandoned  claim  of  D'Artigau,  who  died 
in  1799  or  1800,  without  having  presented  the  order  of 
Guadiana  to  the  procurador  del  comun^  without  having 
acquired  any  valid  right  or  title  to  an  acre  of  the  land  alluded 
to  in  his  petition. 

VIII.  This  claim  is  invalid  according  to  the  principle  set- 
tled by  this  court  in  the  cases  of  U.  States  v.  Kin^^  3  How., 
786,  787 ;  U.  States  v.  Forbes,  16  Pet.,  183,  184 ;  Buyck  v.  U. 
*1 94,1  * 'States,  15  Pet.,  225 ;  O'Hara  v.  U.  States,  15  Pet., 
^"^^J  281,283;  U.  States  V.  Delespine,  lb  Vq%.,%U,Z^\  U. 
States  V.  Miranda,  16  Pet.,  160, 161. 

This  court  cannot  know  what  quantity  of  land  the  procura- 
dor del  comun  would  or  ought  to  have  assigned  to  D' Artigau 
if  he  had  presented  Guadiana's  order,  nor  the  local  identity 
which  he  would  have  given.  The  courts  of  the  United 
States  cannot  relieve  against  such  a  palpable  neglect  of  the 
claimant,  such  a  primitive  uncertainty  as  to  the  quantity  of 
land,  and  such  a  radical  defect  of  specialty. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  District  Court  of  the 
United  States  lor  the  District  of  Louisiana,  pronounced  on 
the  22d  of  November,  1847,  dismissing  the  petition  of  the 
appellant,  filed  under  authority  of  the  act  of  Congress  of  June 
17th,  1844,  and  by  which  was  claimed  of  the  United  States  a 
tract  of  land  situated  in  Louisiana  of  four  square  superficial 
leagues,  or  about  23,705  American  acres. 

The  appellant,  as  the  heir  of  Marie  Louise  Lecompte  (also 
styled  Dame  Porter  and  Madame  Monet),  and  as  heir  of  his 
late  father,  Jean  Baptiste  Lecompte,  bases  his  claim  upon  the 
following  statements.  He  asserts  that  on  the  81st  of  July, 
1797,  one  Jean  Baptiste  D'Artigau,  then  an  inhabitant  of 
Nacogdoches,  presented  his  petition  to  Jos^  Maria  Guadiana, 
then  lieutenant-governor  and  military  commandant  of  the 
post  of  Nacogdoches,  asking  for  a  grant  of  two  leagues  square, 
to  include  the  whole  of  the  Prairie  Lianacoco,  which  prairie 
should  (as  the  petition  to  the  District  Court  represents)  be 
the  centre  of  the  said  grant ;  that  on  the  same  day  Guadi- 
ana did  grant  and  issue  his  order  of  survey  to  the  proper 
officer  to  put  the  petitioner  D'Artigau  in  possession,  with- 
out prejudice  to  third  persons ;  and  that  D'Artigau  took 
immediate  possession  of  the  above-described  lands,  and  con- 
tinued to  possess,  inhabit,  and  cultivate  the  same,  until  he 
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transferred  them  by  an  act  of  exchange  to  Marie  Louise  Le- 
compte. The  petitioner  next  states,  that  Marie  Louise  Le* 
compte  transferred  the  above-described  tract  of  land  to  Jean 
Baptiste  Lecompte,  the  father  of  the  petitioner ;  that  there  is 
no  one  residing  upon  the  land  in  question  except  one  person, 
who  holds  under  the  petitioner ;  that  no  person  other  than 
the  petitioner  claims  any  part  of  the  land;  and  that  the 
United  States  have  never  to  his  knowledge  sold  any  part 
thereof.  Such  are  substantially  the  averments  on  which  the 
plaintiff  has  placed  his  claim,  and  we  will  proceed  to  exam- 
ine how  far,  either  intrinsically,  or  as  sustained  by  an}^  evi- 
dence adduced  in  their  support,  they  entitled  the  plaintiff  to 
the  establishment  of  that  claim. 

*In  considering  this  petition  of  the  appellant,  the  r«ioe 
circumstance  which  first  strikes  the  attention  is  the  *- 
extreme  vagueness  of  its  statements,  and  indeed  its  entire 
omission  of  facts  which  on  the  slightest  view  would  appear 
indispensable  to  give  validity  to  this  claim.  Thus,  after  set- 
ting forth  the  concession,  and  an  order  to  the  proper  officer 
to  cause  a  survey  in  order  to  put  the  petitioner  in  possession 
according  to  survey,  and  with  due  regard  to  the  rights  of 
others,  omitting  any  and  every  fact  or  circumstance  tending 
to  show  a  compliance  with  these  directions,  and  the  security 
they  were  designed  to  extend  either  to  the  government  or  to 
individuals,  it  is  said  that  D'Artigau  took  possession,  and 
held  the  land  until  he  transferred  it  to  another.  This  vague- 
ness and  this  omission  in  the  statements  in  the  petition  are 
by  no  means  immaterial,  inasmuch  as,  if  permitted,  they 
would  in  effect  dispense  with  all  compliance  with  the  express 
orders  of  the  granting  power,  and  the  terms  it  had  annexed 
to  its  bounty ;  would  dispense  also  with  what  has  ever  been 
deemed  indispensable, — some  act  or  recognition  showing  the 
separation  of  the  subject  granted  from  the  royal  domain. 
And  in  truth  the  statement  in  the  petition  of  the  appellant 
is  not  consistent  with,  but  in  terms  as  well  as  in  effect  con- 
flicts with  the  order  of  Guadiana,  the  Spanish  commandant, 
as  filed  in  support  of  the  appellant's  claim.  The  language  of 
the  Spanish  commandant  is  as  follows  :  ^*  Let  this  petition  be 
handed  to  the  solicitor-general  of  this  place,  in  order  that  the 
petitioner  be  placed  in  possession  of  the  land  therein  men- 
tioned, if  in  so  doing  no  prejudice  can  result  to  third  persons." 
Can  this  language  be  correctly  construed  to  signify  an  abso- 
lute, unconditional  grant  of  any  specific  land  or  other  thing, 
— such  a  grant  as  put  an  end  to,  or  denied,  the  superior  re- 
vising authority  and  duty  of  the  government  to  take  care 
both  of  the  rights  of  the  crown  and  of  individuals  ?    So  far 
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fr^XA  it,  iidt  acthoritr  of  the  grremzi^nt  in  relatioB  to  both 
«r^  r>«rre  exprettir  reserved.  Tiere  is  ii->where  in  this  icec»d 
U^  r^  : .  '^:A  a  s-^.tilla  of  i.r*x>f.  iLit  thss  order,  or  the  pedtMMi 
^;.  •»^r.>:h  it  wa<  foaikdic'l.  was  erer  presemed  to  the  solicit«»- 
Z^^ffriL  or  that  anT  act  was  Derforcaed  hv  anv  faiietionarr  of 
U^  ^oTemmeDt  severir:?  the  land  froaa  the  public  domain,  or 
p.ttlr.g  tr.e  p^iiti'jueT  D'Artigao,  or  any  o;Ler  person,  in  poa^ 
•^3ii»>/rj  of  an  J  apecinc  land,  so  that  a  K-ucdair  or  limit  eoold 
l>^  df-duf^fl  hj  possession.  There  is  in  &et  no  proof  that 
VArti^xn  t^K^k  possessi'^'U  of  any  thing  certain  or  specific, 
or  >»ad  a  ri^ht  to  pr/^sess  himself  of  any  thing  specific. 

Again,  there  seems  to  be  an  attempt,  by  the  statem^it  in 
t\^  petition  to  the  DLatrict  Court,  to  give  a  definitenefls  to 
the  claim  or  the  riglit  by  possession,  which  the  language  or 
0|Ag-|  'the  concession  by  no  means  warrants-  Thus  it  is  said 
^  in  the  [petition,  that  the  application  of  D'Artigau 
prayed  for  a  ^^nt  of  which  the  Prairie  Lianacoco  should  be 
the  eeritre.  There  is  no  such  language  in  the  application  pre- 
fented  to  the  Spanish  commaDdant.  That  application  asked 
for  %  grant  which  might  include  the  prairie  above  named,  but 
in  what  part  of  the  grant,  whether  in  relation  to  the  centre 
0T  to  any  of  its  exterior  boundaries,  neither  in  the  prayer  to 
the  Hfianish  authorities,  nor  in  the  order  which  followed,  can 
any  reference  whatsoever  be  found. 

The  imfjortance  of  the  omission  to  aver  and  to  prove  a  de- 
livery of  tlie  order  of  Guadiana,  the  Spanish  commandment, 
to  iUejproeurador  del  eomun^  or  solicitor-general,  and  the  ac- 
tion of  the  latter  upon  that  order,  is  shown  in  another  point 
of  view.  In  the  report  of  the  commissioners  for  the  settle- 
ment of  land  claims  in  Louisiana,  dated  November,  1824  (4 
American  State  Papers,  34,  35,  and  69),  the  following  regu- 
lations are  given  as  those  prescribed  for  the  Spanish  officers, 
and  practiced  upon  by  them  in  making  grants  for  lands  in  the 
district  of  Nacogdoches:  "  The  lieutenant-governors  and  com- 
mandants of  Nacogdoches  were  not  limited,  in  the  granting  of 
lands,  to  any  specific  quantity,  but  it  was  their  duty  to  pro- 
portion the  extent  of  the  grants  to  the  circumstances  of  the 
individual  claiming  them,  and  to  that  effect  the  procuradar 
del  comun  named  to  put  the  party  in  possession  inquired  into 
the  merits  and  circumstances  of  the  applicant ;  Jind  if  the 
grant  was  for  a  stock  farm,  it  was  customary  to  extend  the 
concession  to  two,  three,  and  four  leagues  square,  according 
to  the  wants  and  merits  of  the  claimants.  The  procurador 
del  comun  was  the  officer  appointed  to  make  inquiry,  put  the 
petitioner  in  possession  of  the  land  prayed  for,  and  execute 
the  lieutenant-governor*s  and  commandant's  orders  relative 
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to  the  premises."  Such,  we  are  told,  were  the  functions  and 
duties  of  the  procurador  or  solicitor-general  relative  to  gi*ants 
of  land  in  this  district.  It  was  he  who  was  to  supervise  the 
severance  of  the  object  to  be  granted  from  the  royal  domain, 
to  give  it  form  and  extent,  either  by  designating  ascertained 
and  notorious  limits  and  boundaries,  or  by  directing  an  actual 
survey,  and  by  reporting  the  proceedings  he  may  have  di- 
rected, for  the  sanction  of  his  superior.  The  applicability  of 
the  functions  and  duties  of  this  officer  to  the  case  before  us 
is  evinced  by  reference  to  the  character  of  this  application  to 
the  government.  This  was  not  a  prayer  for  an  ordinary  por* 
tion  of  land  for  cultivation,  but  an  application  for  a  wide  ex- 
tent of  territory ;  such  an  extent  as  would  be  proper  or  requi- 
site only  upon  the  supposition  of  its  necessity  for  the  occupa- 
tion of  a  large  stock  and  a  numerous  *force.  The  pe-  r»-io7 
titioner  avows  his  intention  of  raising  horses,  mares,  ^ 
and  horned  cattle,  a  purpose  requiring  an  extensive  range,  if 
carried  into  effect  in  good  faith.  It  became,  therefore,  pecu- 
liarly proper  to  inquire  into  the  means  of  the  applicant,  and 
into  the  probabilities  of  his  executing  his  proffered  intentions; 
as  it  would  be  highly  detrimental  to  the  Province  to  permit 
an  individual  to  retain  a  large  and  useless  extent  of  unsettled 
land,  and  unjust  to  other  settlers  to  permit  such  individual, 
under  a  false  suggestion,  to  acquire  an  extensive  property  for 
the  mere  purposes  of  speculation.  Hence  it  was,  no  doubt, 
that  the  order  of  the  commandant  of  even  date  with  the  peti- 
tion was  issued,  sending  the  petition  to  the  officer  who  was 
to  judge  of  its  propriety,  and  without  whose  direction  there 
could  be  neither  a  severance  of  the  land  from  the  royal  do- 
main, nor  regular  legitimate  possession  in  any  one. 

These  conclusions  are  in  strict  accordance  with  the  numer- 
ous decisions  in  this  court,  which  insist  on  the  necessity  for 
the  severance  of  the  property  claimed  from  the  public  domain, 
either  by  actual  survey  or  by  some  ascertained  limits  or  mode 
of  separation  recognized  by  a  competent  authority.  The  de- 
cisions just  referred  to,  it  would  be  tedious  to  cite  in  detail  in 
this  place ;  their  effect,  however,  maybe  seen  in  the  following 
perspicuous  summary,  made  by  the  Chief  Justice  in  the  case 
of  the  United  States  v.  King  et  cd.^  in  3  How.,  786,  787,  in 
which  he  says,  speaking  of  the  documentary  evidence  in  that 
case :  "  The  instruments  themselves  contain  no  lines  or  boun- 
daries whereby  any  definite  and  specific  parcel  of  land  was 
severed  from  the  public  domain ;  and  it  has  been  settled  by 
repeated  decisions  in  this  coui-t,  and  in  cases,  too,  where  the 
instrument  contained  clear  words  of  grant,  that  if  the  de- 
•oription  was  vague  and  indefinite,  as  in  the  case  before  us, 
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and  there  was  no  oflRcial  survey  to  give  a  certain  location,  it 
could  create  no  right  of  private  property  in  any  particular 
parcel  of  land,  which  could  be  maintained  in  a  court  of  justice. 
It  was  so  held  in  the  cases  in  15  Pet.,  184,  215,  275,  819,  and 
in  16  Pet.,  159, 160.  After  such  repeated  decisions  upon  the 
subject,  all  affiiming  the  same  doctrine,  the  question  cannot 
be  considered  as  an  open  one  in  this  court.  The  land  claimed 
was  not  severed  from  the  public  domain  by  the  Spanish  au- 
thorities, and  set  apart  as  private  property,  and  consequently 
it  passed  to  the  United  States  by  the  treaty  which  ceded  to 
them  all  the  public  and  unappropriated  lands.'' 

They  accord  likewise  with  the  decisions  of  the  Supreme 
Court  of  Louisiana  as  reported  in  8  Mart.  (La.),  637,  and  in 
6  Mart.  (La.),  n.  s.,110,  in  the  former  of  which  cases  the  court 
say :  "  There  is  no  order  of  survey  ;  no  decree  of  any  kind  is 

♦1281  S^^^^  *^y  ^^®  intendant  or  his  representative.  The 
J  application  stands  unanswered.  Now  supposing  the 
parties  to  be  in  the  situation  in  which  they  were  before  the 
relinquishment  of  the  rights  of  the  United  States,  would  the 
plaintiff  be  able  to  eject  the  possessor  of  the  land  with  such 
a  paper, — a  paper  which  is  the  act  of  the  party  alone,  and 
bears  not  the  slightest  intimation  of  the  grantor's  pleasure  ?" 
And  in  the  latter  case  the  court  held,  "  that  a  permission  to 
settle,  obtained  on  a  requSte^  but  not  followed  by  an  actual 
settlement,  did  not  give  a  right  superior  to  that  rusulting 
from  an  actual  settlement  without  permission,  or,  in  other 
words,  from  a  naked  possession."  And  in  the  case  of  Blanc 
V.  Lafayette^  decided  during  the  present  term,  the  person  from 
whom  the  appellant  deduced  his  title  had  upon  a  petition  to 
the  Spanish  intendant  obtained  an  order  to  the  surveyor-gen- 
eral to  lay  off  the  land.  No  report  was  alleged  or  provea  to 
have  been  returned  by  the  surveyor-general  upon  the  peti- 
tion ;  and  although  this  claim  was  favorably  reported  upon 
by  the  commissioners,  and  although  it  was  insisted  upon  as 
having  been  confirmed  by  act  of  Congress  of  1814,  confirming 
a  particular  class  of  incomplete  French  and  Spanish  grants, 
concessions,  warrants  of  survey,  having  a  special  and  definite 
location,  yet  as  this  order  to  survey  had  not  been  executed, 
and  as  the  claim  was  not  sustained  by  certain  and  definite 
boundaries,  nor  by  proof  of  certain  and  full  possession,  the 
Supreme  Court  of  Louisiana  decided,  notwithstanding  a  rec- 
ommendation by  the  commissioners  and  the  act  of  Congress 
of  1814,  that,  there  being  no  survey  and  no  definite  location 
or  description  by  possession,  such  as  could  create  a  specific 
right  or  title  under  the  Spanish  authorities,  the  recommen- 
dation of  the  commissioners  and  the  act  of  Congress  did  not 
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cure  these  radical  defects,  nor  confirm  a  title  so  wholly  unde- 
fined, and  deduced  from  so  defective  an  origin.  The  opinion 
of  the  court  of  Louisiana  has  met  the  approbation  of  this  court, 
who  have  a^ain  ratified  the  principles  of  that  decision  in  the 
case  of  the  United  States  v.  B<n%dorS*%  Heirs^  during  the  pres- 
ent term. 

In  the  absence  of  documentary  evidence  showing  any  act 
of  the  Spanish  authorities  beyond  the  first  order  of  the  com- 
mandant, sundry  witnesses  have  been  examined,  with  the 
view  to  supply  this  deficiency,  and  to  give  certainty  and 
definiteness  to  the  claim  by  proof  of  occupation.  A  proper 
analysis  of  the  statements  by  the  witnesses  must  exhibit  them 
as  coming  signally  short  of  the  ends  for  which  they  have  been 
introduced. 

The  witnesses  Grenaux  and  Plaisance  knew  nothing  what- 
ever of  a  grant  to  D' Artigau,  nor  of  any  exchange  of  property 
between  D'Artigau  and  Madame  Lecompte. 

Gaspard  La  Cour  knew  D'Artigau.  Always  understood 
*that  Madame  Lecompte  obtained  the  land  in  exchange  r«-«  qq 
with  D'Artigau, — ^but  does  not  know  for  what  it  was  ^ 
exchanged ;  never  saw  any  instrument  or  other  document 
showing  a  grant  or  survey  to  D'Artigau,  or  any  exchange 
between  the  latter  and  Madame  Lecompte; — witness  is 
unable  to  write. 

The  evidence  most  favorable  to  this  claim  is  that  of  Prud'- 
homme ;  but  this  testimony  should  be  taken  subject  to  the 
admission  of  the  witness  that  he  is  a  connection  of  the  claim- 
ant. Prud'homme  states  that  he  knew  D'Artigau  more  than 
fifty  years  ago, — ^knew  that  D'Artigau  had  a  large  concession 
(how  large  he  does  not  state),  including  the  Prairie  Liana- 
coco  ;  knows  that  D'Artigau  transferred  this  concession  to 
Marie  Louise  Lecomi)te  in  exchange  for  another  tract  of  land 
at  the  Tancock  Prairie ;  is  sure  that  this  exchange  took  place 
before  the  establishment  of  the  United  States  government  in 
Louisiana  (the  witness  gives  no  date  for  this  transaction). 
Witness  knows  that,  more  than  fifty  years  ago,  the  plaintiff 
and  those  under  whom  he  claimed  had  possession  of  the 
Prairie  Lianacoco,  as  a  vacherie^  and  has  kept  the  same  up  to 
this  time. 

Recurring  now  to  this  testimony,  so  far  as  it  is  adduced  to 
establish  a  title  by  showing  specific  limits  by  occupation  on 
the  part  of  D'Artigau,  not  one  of  the  witnesses  proves  actual 
occupation  by  D'Artigau  of  any  thing.  La  Cours  understood 
that  Madame  Lecompte  obtained  the  land  (what  land  is  not 
shown)  in  exchange  with  D'Artigau,  and  even  Prud'homme 
can  say  no  more  than  that  D'Artigau  had  a  large  concession 
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including  the  Prairie  Lianacoco,  and  exchanged  it  with 
Madame  Lecompte  for  the  Tanoock  Prairie.  Limits,  specific 
quantity,  certain  descriptions,  such  as  might  constitute  sev- 
erance from  the  royal  domain,  are  then  wholly  out  of  the 
Juestion,  so  far  as  these  or  anr  of  these  requisites  can  be 
educed  from  possession  by  D  Artigau ; — ^for  he  never  had 
possession,  and  could  therefore  transfer  no  right  resulting 
£rom  possession  to  Madame  Lecompte»  or  to  any  other  person. 
We  have  already  considered  how  far  such  a  severance  could 
be  deduced  from  the  order  of  the  commandant  at  Naoog- 
doches. 

In  the  next  place,  with  regard  to  the  possession  of  Madame 
Lecompte,  or  of  those  claiming  under  her,  relied  on  as  the 
foundation  of  title,  it  will  be  seen  that  this  evidence  is  utterly 
inadequate  to  any  of  the  purposes  for  which  it  is  adduced. 
The  utmost  that  any  witness  has  been  able  to  state  on  this 
point  is  a  possession  of  the  Prairie  Lianacoco,  forming,  as  is 
admitted  on  all  sides,  but  a  small  portion  of  the  claim  insisted 
upon,  and  hence  not  forming  a  description,  either  as  to  quan- 
tity, locality,  or  limits,  to  direct  in  ascertaining  that  claim. 
*1  ^01  ^^^  *even  with  respect  to  this  prairie  itself,  there  is 
-'  nothing  to  show  its  position^  extent,  or  limits,  or  the 
actual  occupation  of  the  whole  or  of  any  specific  part  of  it  by 
the  ancestor  of  the  appellant.  Upon  this  subject  the  record 
is  singularly  barren.  The  only  fact  we  can  gather  from  it, 
as  indicating  the  extent  of  the  occupation,  is  one  which  seems 
stron|?ly  to  militate  against  a  right  coextensive  even  with 
this  fragment  of  the  entire  claim.  The  fact  here  alluded  to 
is  the  averment  in  the  petition,  that  there  is  a  single  individ- 
ual residing  upon  some  portion  of  the  land,  who  holds  under 
the  petitioner ;  but  on  what  portion,  or  by  what  metes  and 
bounds,  whether  within  or  without  the  limits  of  the  Prairie 
Lianacoco,  is  left  wholly  to  conjecture. 

Upon  the  whole^  therefore,  we  are  of  the  opinion,  that 
neither  upon  the  isolated  order  issued  on  the  31st  of  July, 
1797,  by  the  commandant  at  Nacogdoches,  nor  by  virtue  of 
any  fact  or  testimony  adduced  for  the  purpose  of  showing  a 
right  to  the  land  claimed  as  resulting  from  occupation,  settle- 
ment, or  cultivation,  or  from  any  act  of  the  commissioners,  or 
any  law  of  the  United  States  foiinded  thereupon,  has  the 
claim  of  the  appellant  been  sustained.  We  therefore  adjudge 
that  the  decree  of  the  District  Court  of  the  United  States  for 
the  District  of  Louisiana,  dismissing  the  petition  of  the 
appellant,  be,  and  the  same  is  hereby,  a£Qrmea. 
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OBDEB. 

This  caase  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  District 
Court  in  this  cause,  dismissing  the  petition  of  the  claimanti 
be,  and  the  same  is  hereby,  affirmed. 


•>•<• 


^Jambs  MoCot,  AppELLAifrr,  v.  Zachabiah  Rhodes  r«]^g;t 
AND  HIS  Wife,  Luminda  Montgomeby.      "■ 

Where  a  bill  in  chancery  alleges  that  certain  lands  were  entered  in  the  name 
of  a  third  person,  with  a  view  to  corer  them  from  the  creditors  ol  the  per* 
•on  who  had  entered  them,  and  this  allegation  is  denied  in  the  answer  and 
not  sustained  by  proof,  the  bill  pro  tanto  must  be  dismissed.  ^ 

But  where  the  party  entered  the  lands  in  his  own  name,  and  afterwards  con- 
Teyed  them  to  this  third  person,  but  the  deed  to  the  third  person  was  not 
recorded  until  after  a  judgment  had  been  obtained  by  a  creditor,  and  re- 
corded in  the  parish  where  the  land  lies,  against  the  party  who  made  the 
entry,  it  will  not  be  sufficient  merely  to  set  up  in  the  answer  that  this  third 
person  furnished  the  money  with  which  to  purchase  the  lands.  The  equity 
must  be  proved.  ^ 

By  the  laws  of  Louisiana,  no  notarial  act  concerning  immovable  property  haa 
effect  against  third  persons  until  it  shall  have  been  recorded  in  the  office  of 
the  judge  of  the  parish  where  such  property  is  situated.  Therefore,  wher* 
there  was  a  judgment  against  the  holder  of  the  legal  title,  rendered  in  the 
intermediate  time  between  the  execution  of  a  deed  and  its  being  recorded, 
and  the  judgment  was  first  recorded,  the  subsequent  recording  of  the  deed 
could  not  abrogate  the  lien  of  the  judgment. 

The  forty-seventh  and  forty-eighth  rules  of  chancery  practice  explained.* 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana,  sitting  as  a  court  of 


*  An  answer  responsive  to  the  bill  tablished   by  independent   evidence, 

and    containing    positive    denials    is  Tilghman  v.    Tilahman,  Baldw.,  466; 

eonclusive  in  defendant's  favor  unless  Randall  v.  Phillips,  8    Mason,   87S; 

disproved  by   something  more  than  Flagg  v.  Mann,  2  Sumn.,  489 ;  Gemon 

the    testimony   of    a  single   witness,  v.   Boccaline,    2    Wash.    C.   C,    199. 

Clark  V.  Har.kett,  1  Cliff.,  269;  Delano  Thus,  on  a  bill  to  set  aside  a  deed,  as 

T.  Wintor,  Id.,  601 ;  Tobey  v.  Leonard,  in  fraud  of  creditors,  an  answer  aver- 

8  Id.,  40 ;  8.  c,  2  Wall.,  423 ;  Parker  ring  payment  of    the  consideration- 

V.   Phetteplace,  2  Cliff.,  70;  fl.  c,  1  money,  is  not  conclusive,  where  the 

Wall.,  684 ;  Badger  v.  Badger,  2  Cliff.,  execution  of  the  instrument  is  attended 

137.  with  circumstances  of  stupicion.    Col^ 

3  The  general  rule  is  that  if  the  an-  Ian  v.  Statham,  23  How.,  477. 

Swer  be  not  responsive  to  the  bill,  but  '  See  also  Bank  v.  ffitz,  1  Macl:^ 

advances  new  matter  by  way  of  avoid-  126. 
aac«,  tueh  new  matter  must  be  es- 
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equity.  It  was  a  bill  filed  bj'^  McCoy  against  Rhodes  and 
wife,  under  the  following  circumstances. 

On  the  6th  of  December,  1839,  Rhodes  purchased  in  his 
own  name  from  the  United  States,  under  the  preemption  law 
of  1838,  and  entered  at  the  land-office  at  Ouachita,  Louisiana, 
the  following  parcel  of  land:  N.  W.  quarter  of  section  29, 
township  10  north,  range  10  east,  containing  160.|^  acres ;  and 
paid  for  the  same  $1.25  per  acre,  making  in  the  whole  $200.25. 

On  the  next  day,  viz.  the  7th  of  December,  1839,  Rhodes 
executed  a  deed  for  the  above  property  to  Eli  Montgomery, 
a  resident  of  the  city  of  Natchez,  in  the  State  of  Mississippi. 
The  consideration  stated  in  the  deed  was  $1,500  cash.  It  was 
executed  before  Lewis  F.  Lanney,  parish  judge  and  ex  officio 
notary  public  of  the  parish  of  Concordia,  in  Louisiana.  This 
deed,  however,  was  not  recorded  in  the  office  of  the  judge  of 
the  parish  until  the  10th  of  December,  1841. 

On  the  10th  of  December,  1839,  Rhodes  entered  at  the 
land-office,  in  the  name  of  Montgomery,  the  following  pieces 
of  land,  viz. :  S.  W.  quarter  and  west  half  of  N.  E.  quarter 
of  section  29,  =240iV(y  acres;  S.  E.  quarter  of  section  30,  = 
161-^  acres ;  N.  W.  quarter  of  section  32,  =  160  acres. 

These  three  parcels  were  entered,  as  has  just  been  re- 
marked, in  the  name  of  Montgomery. 

On  the  24th  of  February,  1840,  James  H.  McCoy  obtained  a 

judgment  against  Zachariah  Rhodes  in  the  Ninth  District  Court. 

in  the  parish  of  Concordia  for  $1,546.27,  with  interest  thereon 

*1  Q91  *^^  ^^^  ^^^  ^^  eight  per  cent,  from  the  26th  of  March, 

^"^^-1  1839,  till  paid,  and  costs. 

On  the  7th  of  March,  1840,  this  judgment  was  duly  recorded 
in  the  office  of  the  parish  judge  and  ex  officio  recorder  of  mort- 
gages in  and  for  the  parish  of  Concordia. 

On  the  10th  of  December,  1841,  Montgomery  recorded  the 
deed  which  had  been  executed  to  him  by  Rhodes  on  the  7th 
of  December,  1839,  and  on  the  same  day  executed  a  deed  of 
the  three  parcels  of  land  which  had  been  entered  in  his  name, 
to  Thomas  J.  Ford  of  Adams  County  and  State  of  Mississippi. 
The  consideration  is  stated  in  the  deed  to  have  been  the  fol- 
lowing, viz. : — "  The  sura  of  three  thousand  dollars  cash,  which 
the  said  Eli  Montgomery  doth  hereby  acknowledge  to  have 
received,  and  the  eight  promissory  notes  of  the  said  Thomas 
J.  Ford,  of  even  date  herewith,  and  payable  to  the  order  of 
the  said  Eli  Montgomery,  for  the  amount  and  for  the  time  as 
follows,  viz. :  First,  a  note  for  the  sum  of  eight  hundred  dol- 
lars; second,  a  note  for  the  sum  of  one  thousand  dollars; 
another  note  for  the  same  sum  of  one  thousand  dollars,  and  a 
note  for  the  sum  of  five  hundred  and  thirty-three  dollars  thirty- 
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three  and  one  third  cents,  all  payable  on  the  1st  day  of  Jan- 
uary, 1843 ;  next,  the  two  notes  of  the  said  Ford  for  the  sum 
of  one  thousand  dollai*s  each,  and  also  a  note  for  the  sum  of 
thirteen  hundred  and  thirty-three  dollars  thirty-three  and  one 
third  cents,  payable  on  the  1st  day  of  January,  1844;  and 
lastly,  the  note  of  the  said  Ford  for  the  sum  of  three  thousand 
thiee  hundred  and  thirty-three  dollars  thirty-three  and  one 
third  cents,  payable  on  the  1st  day  of  January,  1845,  all 
paraphed  by  me,  the  said  notary,  '  Ne  varietur^'  to  identify 
them  herewith,  and  payable  at  the  office  of  the  judge  of  the 
parish  of  Concordia." 

The  wife  of  Montgomery  renounced  all  her  rights  of  dower 
and  rights  of  every  kind  in  and  to  the  property,  which  stood 
mortgaged  for  the  payment  of  the  notes. 

On  the  2d  of  November,  1842,  Ford  conveyed  the  property 
to  Mrs.  Luminda  Rhodes,  for  the  consideration  of  ten  thou- 
sand dollars.  Zachariah,  the  husband  of  Luminda,  being 
present,  declared  that  he  accepted  tliis  act  for  his  said  wife, 
and  "  duly  authorizes  and  assists  her  herein." 

On  the  28th  of  January,  1845,  James  H.  McCoy,  a  citizen 
of  the  State  of  Mississippi,  filed  his  bill  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Louisiana,  against 
Zachariah  Rhodes  and  Luminda  Montgomery  his  wife.  It 
averred  that  Rhodes  conspired  with  Montgomery  to  cheat  and 
defraud  the  complainant ;  that  the  conveyance  of  the  7th  of 
December,  1839,  from  Rhodes  to  Montgomery,  was  fraudulent 
*and  void ;  that  the  entry  of  the  lands  on  the  10th  of  r«-|  qq 
December,  in  the  name  of  Montgomery,  was  fictitious  *- 
and  fraudulent,  and  that  the  whole  transaction  was  intended 
to  benefit  Rhodes  and  defraud  his  creditors ;  that  Luminda, 
the  wife  of  Rhodes,  was  the  niece  of  Montgomery ;  that  the 
recording  of  the  judgment  on  the  7th  of  March,  1840,  operated 
as  a  judicial  mortgage  upon  all  the  lands;  and  prayed  for  a 
sale  of  the  lands  in  order  to  discharge  the  judgment. 

On  the  3d  of  December,  1845,  Rhodes  and  wife  answered 
the  bill.  They  admitted  the  entry  of  the  lands,  but  averred 
that  they  were  paid  for  with  money  actually  furnished  by 
Montgomery,  and  were  intended  to  be  his  property ;  that 
Montgomery  afterwards  sold  the  lands  to  Ford,  and  that  the 
respondents  had  no  interest  or  participation  therein;  that 
after  said  sale  was  made,  the  notes  of  the  said  Ford  were  paid 
to  this  respondent,  Luminda  Montgomery,  b}'  the  said  Eli 
Montgomery,  for  moneys  due  to  her  from  the  estate  of  her 
deceased  father,  Joseph  Montgomery,  of  whom  the  said  Eli 
Montgomery  was  executor,  or  administrator  of  his  estate,  and 
that  the  said  notes  being  secured  by  mortgage  on  all  the 
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said  lands,  and  the  said  Ford  having  become  embarrassed, 
and  unable  to  pay  the  same,  the  lands  were  taken  by  this 
respondent,  Luminda,  in  satisfaction  of  said  notes,  by  agree- 
ment between  these  respondents  and  said  Ford,  and  the  con- 
veyance made  accordingly,  for  the  sole  use  of  this  respondent, 
Luminda. 

They  then  denied  all  fraud,  combinations,  deceptions,  or 
cheating,  &c.,  &c. 

A  general  replication  was  put  in  and  depositions  were 
taken. 

On  the  24th  of  January,  1848,  the  cause  came  on  to  be 
heard  on  the  bill,  answers,  exhibits,  and  proofs,  wjien  the 
Circuit  Court  decreed  that  the  complainant  s  bill  should  be 
dismissed,  with  costs. 

A  petition  for  a  rehearing  was  afterwards  filed,  alleging  that 
the  decree  was  erroneous,  in  this  amongst  other  things,  that 
the  recording  of  McCoy's  judgment  was  prior  in  date  to  the 
recording  of  the  deed  from  Rhodes  to  Montgomery,  by  which 
deed  the  land  entered  on  the  6th  of  December  was  conveyed 
to  Montgomery ;  the  judgment  being  recorded  on  the  7th  of 
March,  1840,  and  the  deed  on  the  10th  of  December,  1841. 

But  the  court  overruled  the  application  for  a  rehearing, 
upon  which  the  complainant  appealed  to  this  court. 

It  was  argued  by  Mr,  Butterworth^  for  the  appellant,  no 
counsel  appearing  for  the  appellees. 

The  points  taken  by  the  counsel  for  the  appellant  were  the 
following: — 

*1341       *The  claim  of  the  plaintiff  for  a  mortgage  on  the 
J  northwest  quarter  of  section  29,  which  was  entered  in 
the  name  of  Rhodes,  has  three  distinct  and  separate  founda- 
tions, any  one  of  which  is  sufiicient  to  support  it. 

Even  if  the  statement  in  the  answer,  that  Rhodes  entered 
it  as  the  agent  of  Eli  Montgomery,  &c.,  were  true ;  or  if  he 
had  transferred  it,  for  a  good  and  valuable  consideration,  to 
Montgomery,  and  in  good  faith ;  still,  as  the  legal  title  did 
vest  in  Rhodes,  and  it  was  not  again  divested,  as  to  complain- 
ant, by  transfer  and  record  thereof,  while  the  mortgage  of 
complainant  had,  in  the  mean  time,  become  fixed  upon  it; 
under  the  laws  of  Louisiana,  there  is  no  question  that  the 
mortgage-creditor's  claim  prevails  over  that  of  the  vendee. 
(See  Act  of  1810,  in  Bullard  and  Curry's  Dig.,  p.  596,  §  7, 
No.  37.  See  Adelaide  Maryy,  Francois  LamprS^  6  Rob.  (La.), 
815;  2  La.,  124;  Q-radenigo  v.  Wallett,  9  Rob.  (La.),  16;  Car- 
rdby  v.  Desmarre  et  al,^  7  Mart.  (La.),  N.  s.,  661 ;  Duplessii 
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y.  BouttS^  11  La.,  346 ;  £ee  v.  Daramon  and  another^  3  Rob. 
(La.),  162.)  But  the  case  of  Q-ravier  et  ah  v.  Baron  et  al^  4 
La.,  2S9,  is  among  the  earliest,  and  is  one  of  the  most  im- 
portant, cases  on  the  subject.  In  that  case,  the  land  bad 
been  alienated  in  1815 ;  in  1824  a  judgment  was  obtained 
against  the  vendor,  which  was  recorded  in  the  parish  of  St. 
Mary's,  where  the  land  lies.  The  public  act  of  sale  made  in 
1815  had  not  been  recorded  in  St.  Mary's  parish  before  the 
judgment  was  there  recorded.  The  claim  of  the  creditor  was, 
in  that  case,  preferred  to  that  of  the  vendee. 

The  English  law,  we  know,  is  otherwise ;  but  the  decisions 
of  our  Supreme  Court,  on  the  construction  of  our  statute  law, 
which  is  a  local  law  of  property,  must  govern  the  case.  The 
inconvenience  of  two  different  constructions,  diametrically 
opposite,  of  the  same  local  law  of  property,  has  ever  been 
appreciated  by  this  court ;  and  doubtless  it  will  be  regarded 
in  this  case. 

But  the  fact  is,  the  assertion  in  the  answer,  that  Rhodes 
was  the  agent  of  Eli  Montgomery  in  making  the  entry  of  said 
quarter-section,  is  absolutely  false,  as  appears  from  the 
record.  He  made  that  entry  in  virtue  of  the  act  of  Congress 
of  the  22d  of  June,  1888,  granting  preemption  rights  to 
actual  settlers,  &c. 

He  was  required,  by  the  terms  of  the  act  of  1838,  to  swear 
that  he  actually  settled  on  the  land,  occupied,  and  entered  it 
for  himself  alone,  and  for  no  one  else.  (See  5  Stat,  at  L., 
261.)  The  register  and  receiver  swear  that  he  did  enter  the 
said  quarter-section  in  virtue  of  his  preemption  right,  under 
said  act  of  1838. 

*The  depositions  of  the  register  and  receiver,  &c.,  r«i  oc 
taken  in  connection  with  the  requii'ements  of  said  act,  ^ 
are  conclusive  against  yielding  any  credit  whatever  to  the 
answer  of  defendants.  We  must  beg  leave  to  remark,  how- 
ever, that,  if  false  statements  are  made  in  the  answer,  no 
perjury  is  thereby  committed  by  Mrs.  Luminda  Montgomery, 
as  she  has  not  sworn  to  her  answer  at  all.  It  was  sworn  to 
only  by  Rhodes,  the  other  defendant. 

It  being  established,  then,  that  this  land  was  entered  by 
Rhodes  for  himself,  in  virtue  of  his  preemption  right,  under 
the  act  of  1838,  of  course  there  can  be  no  pretence  for  insist- 
ing on  the  validity  of  the  transfer  of  said  quarter-section  b}' 
Rhodes  to  Eli  Montgomery.  The  answer  says  it  was  made 
in  pursuance  of  a  previous  agreement  to  that  effect.  If  any 
such  previous  agreement  existed,  and  yet  the  land  was  entered 
aaoording  to  law,  the  agreement  was  corrupt,  and  in  violation 
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of  law,  and  the  conveyance  made  in  pursuance  thereof  is  void 
to  all  intents  and  purposes. 

Any  thing  done  in  violation  of  a  prohibitory  law  (says  our 
Louisiana  Code,  Art.  10)  is  null. 

The  same  thing  has  ever  been  maintained  in  the  courts  of 
England  and  in  this  court.  See  Bank  of  United  States  v. 
Owens,  2  Pet.,  538. 

That  no  value  passed  from  Montgomery  to  Rhodes  for  this 
transfer  is  too  apparent,  from  all  the  circumstances  of  the 
case,  to  admit  of  a  doubt. 

The  deed  says,  it  is  true,  that  the  consideration  of  the 
transfer  was  $1,500  cash,  in  hand  paid  ;  but  the  answer  nega* 
tives  the  existence  of  any  such  thing ;  it  says,  the  entry  was 
made  by  Rhodes,  as  the  agent  of  Montgomery,  and  the  trans- 
fer was  made  in  pursuance  of  a  previous  agreement,  without- 
stating  what  was  the  consideration  of  the  previous  agreement ; 
while  the  depositions  of  the  register  and  receiver,  and  the 
documents  attached  to  them,  prove  conclusively  that  Rhodes 
was  entitled  to  enter  said  quarter-section  in  virtue  of  the 
preemption  granted  him  by  the  act  of  1838,  and  that  he  did 
so  enter  it. 

All  this  certainly  proves,  that  no  consideration  ever  passed 
from  Montgomery  to  Rhodes,  for  said  sale  and  transfer  of 
said  northwest  quarter  of  section  No.  29,  T.  10,  R.  10. 

It  must  be  apparent,  then,  that  the  said  quaiter-section, by 
the  entry  thereof  in  the  name  of  Rhodes,  on  the  6th  of  De- 
cember, 1839,  in  virtue  of  his  preemption  right  under  the  act 
of  1838,  vested  in  him  all  the  title,  both  legal  and  equitable, 
to  said  tract  of  land.  It  is  also  equally  apparent,  that  no 
consideration  was  given  by  Eli  Montgomery  for  the  transfer 
thereof  to  him,  in  December,  1839 ;  and  also,  that,  even  if 
♦1361  ®*^^  transfer  *had  been  made  for  a  good,  adequate,  and 
-I  valuable  consideration,  and  in  good  faith,  yet,  under 
the  laws  of  Louisiana,  in  consequence  of  the  failure  to  record 
the  deed  in  Concordia  until  long  after  the  judgment  of  com- 
plainant had  been  there  recorded,  it  was  of  no  validity  what- 
ever as  to  the  rights  of  complainant,  as  to  whom  the  said 
sale  is  the  same  as  if  it  had  never  been  made.  See  6  Rob. 
(La.),  315. 

What  has  been  said  above  is  peculiar  to  the  lot  or  quarter- 
section  of  land  entered  in  the  name  of  Rhodes. 

We  have  some  things  still  to  say,  which  are  alike  appli- 
cable to  all  the  lands  on  which  complainant  claims  a  mort- 
gage. 

In  the  answer,  it  is  stated  that  the  notes  of  Ford  were 
paid  by  Eli  Montgomery  to  Luminda  Montgomery,  in  sat- 
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Isfaction  of  moneys  due  her  from  her  father's  estate,  &c. ; 
and  that  these  notes  were  given  by  her  to  Ford,  as  the  price 
of  the  transfer  from  him  to  her  of  the  lands  mentioned  in 
the  bill. 

No  proof  whatever  has  been  offered  in  support  of  the  alle- 
gation of  the  answer,  that  the  notes  were  paid  by  Eli  Mont- 
gomery to  Luminda,  in  satisfaction  of  moneys  due  her  from 
her  father's  estate.  The  truth  of  the  answer  was  put  in  issue 
by  the  replication  ;  and  therefore  this  allegation  of  the  answer 
requires  proof.  See  opinion  of  Chancellor  Kent,  in  Hart  v. 
Ten  Eyck,  2  Johns.  (N.  Y.)  Ch.,  89,  90,  and  authorities  there 
referred  to : — 

"  When  the  answer  is  put  in  issue,  the  defendant  must 
support  by  proof  all  the  facts  upon  which  he  means  to  insist, 
while  the  plaintiff  maj'  rely  upon  every  fact  admitted,  which 
he  conceives  material,  without  being  bound  to  the  admission 
of  any  others.  But  when  the  answer  is  offered  in  evidence 
at  law,  no  part  of  it  is  immediately  in  issue.  It  is  only  parcel 
of  the  evidence,  and  if  one  side  introduce  it,  the  other  may 
insist  upon  the  whole  being  read ;  and  if  read,  it  does  not 
necessarily  follow  that  it  must  be  wholly  admitted  as  true, 
or  wholly  rejected  as  false.  The  credit  of  any  and  every  part 
is  left  to  the  jury,  who  are  not  bound  to  believe  equally  the 
whole  answer,  but  may  believe  what  makes  against,  without 
believing  what  makes  for,  the  party  who  swears  in  the  answer. 
This  rule  is  applicable  to  every  kind  of  evidence,  and  has  been 
often  acknowledged  by  the  judges  at  law." 

"  The  distinction,  therefore,"  as  Evans  says,  "  is  not  be- 
tween courts  of  law  and  equity,  but  between  pleadings  and 
evidence.  If  an  answer  is  introduced  collaterally,  it  ought 
to  be  treated  precisely  as  in  a  court  of  law,"  &c. 

Here  it  is  admitted  by  the  answer,  that  the  notes  were 
given  to  Luminda  Montgomery ;  and  though  stated  to  be  in 
payment,  &c.,  yet  no  proof  is  administered  of  the  indebted- 
ness of  Eli  Montgomery,  and  therefore,  under  all  the  circum- 
stances of  the  case,  the  allegations  of  fraud  seem  to  be  fully 
proven. 

*A8  the  matter  stands,  it  is  clear  that  Luminda  Mont-  r^i  qit 
goraery  gave  no  consideration  for  the  notes ;  and  by  *- 
consequence  it  is  also  true  that  Eli  Montgomery  gave  no  con- 
Bideration  for  the  land. 

The  conclusion  deduced  from  this  rule  of  evidence,  as  ap- 
plicable to  this  case,  is  much  strengthened  by  the  fact,  that 
an  important  part  of  the  answer  has  been  disproved  by  two 
eredible  witnesses,  and  by  documents ;  and  therefore  the  rule 
applies  to  the  whole  answer,  that,  if  a  witness  is  proven  to 
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havd  wilfully  sworn  falsely  in  one  particular,  bii*  whole  testv 
mony  is  discredited. 

The  truth  is,  the  lands  were  always,  in  fact,  the  property 
of  Zachariah  Rhodes,  except  while  the  title  was  in  Ford, 
during  which  time  he  held  the  notes  of  Ford  for  the  unpaid 
price.  These  notes  were  finally  given  up  to  Ford  in  consid- 
eration of  a  transfer  of  the  land,  &c. 

But  even  if  it  were  true,  as  is  stated  in  the  answer,  that 
the  notes  of  Ford  were  given  by  Eli  Montgomery  to  Lurainda 
in  satisfaction  of  a  just  debt  due  her  for  moneys  coming  from 
her  father's  estate,  still  it  would  form  no  ground  for  dismiss- 
ing the  complainant's  bill ;  because  the  lands  were  acquired 
on  the  7th  of  November,  1842,  during  the  existence  of  the 
community  between  the  defendants;  and  although  the  deed 
is  taken  in  the  name  of  the  wife,  and  even  if  the  price  was 
paid  with  the  proper  funds  or  effects  of  the  wife,  they  are 
still  the  property  of  the  community.  (See  Civil  Code  of 
Louisiana,  Art.  2371 ;  see  also  10  La.,  148 ;  Id.,  181.) 

If  the  defendant  Luminda  Montgomery  has  applied  her 
proper  effects  in  the  purchase  of  the  lands,  (which  is  denied 
by  complainant,)  she  has  a  tacit  mortgage  on  all  the  immov- 
able property  of  her  husband,  and  on  the  immovables  of  the 
community  (which  includes  these  lands),  for  the  satisfaction 
thereof.  This  claim  she  must  set  up  against  the  complainant 
(after  suit  instituted  against  her  husband  for  separation  of 
property)  by  original  or  cross  bill,  &c. 

She  has  not  set  it  up,  nor  could  she  be  heard  to  set  it  up 
in  an  answer. 

We  think  it  fully  established,  then,  that,  even  if  the  acqui- 
sition of  the  lands  was  made  with  the  funds  of  Luminda 
Montgomery,  and  the  deed  taken  in  her  own  name,  as  it  was, 
still  she  cannot  lawfully  oppose  the  foreclosure  of  complain- 
ant's mortgage. 

But  it  is  not  true  that  the  lands  were  acquired  with  her 
funds  or  effects.  In  any  form  of  action  against  her  husband, 
his  heirs,  or  his  creditors,  it  is  indispensably  necessary  for  her 
to  establish,  by  proof,  that  the  property  was  acquired  with 
*1881  ^^^  *funds  or  effects.  This  has  not  been  done  in  this 
-*  case,  nor  could  it  be  done,  because  it  is  not  true. 

In  the  answer  it  is  stated  that  the  debt  due  complainant 
was  contracted  by  Zachariah  Rhodes  prior  to  his  intermai"- 
riage  with  Luminda  Montgomery,  which  took  place  on  the 
28th  of  December,  1834 ;  and  that  therefore  it  cannot  be  satis- 
fied out  of  the  effects  of  the  community. 

The  record  shows,  that  the  judgment  of  McCoy  against 
Rhodes  was  rendered  on  the  24th  day  of  February,  1840,  with 
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interest  thereon  from  the  26th  day  of  March,  1839.  If  the 
debt  was  contracted  prior  to  the  26th  of  March,  1839,  it  does 
not  appear  by  any  evidence  in  the  record ;  and  the  presump- 
tion of  law  is,  that  that  is  the  date  of  its  origin. 

If  the  fact  was  otherwise,  the  respondents  should  show  it 
by  evidence.  The  answer,  as  above  said,  cannot  establish  the 
fact. 

Since  the  above  was  written,  we  find,  on  inspection  of  the 
papers  in  the  case,  in  the  Circuit  Court,  that  a  copy  of  the 
record  of  the  suit  of  McCoy  v.  Rhodes^  in  the  State  court,  is 
on  file,  and  we  suppose  it  was  offered  in  evidence.  If  this  is 
true,  it  appears  by  that  record  that  the  debt  was  contracted 
by  Rhodes  on  the  12th  of  August,  1838. 

We  therefore  rely  on  the  following  propositions  as  estab- 
lished:— 

1.  The  land  which  is  designated  as  the  northwest  quarter 
of  section  29,  in  township  10  of  range  10,  was  entered  at  the 
land-office,  and  purchased  by  Zachariah  Rhodes  in  his  own 
name,  and  for  his  own  use,  from  the  United  States,  on  the  6th 
day  of  December,  1839,  in  virtue  of  a  settlement  thereon,  and 
preemption  right  granted  him  under  the  act  of  Congress  of 

1838,  granting  preemption  rights,  &c. 

2.  That  said  quarter-section  of  land,  though  nominally  con- 
veyed, by  public  act  dated  on  the  7th  day  of  December,  1839, 
from  Zachariah  Rhodes  to  Eli  Montgomery,  was,  because  the 
conveyance  to  Montgomery  was  fraudulent,  still  actually  the 
property  of  Rhodes,  until  the  10th  of  December,  1841,  when 
it  was,  at  the  instance  of  said  Rhodes,  conveyed  by  Eli  Mont- 
gomery to  Thomas  J.  Ford. 

8.  That  the  said  transfer  to  Montgomery  did  not  have  any 
effect  as  against  complainant ;  because  the  said  conveyance 
was  made  without  any  lawful  consideration,  and  with  inten- 
tion of  defrauding  creditors;  and  also  because  the  deed  of 
transfer  was  not  recorded  in  the  conveyance  office  of  the  par- 
ish of  Concordia,  until  long  after  the  judgment  of  complain- 
ant had  been  recorded  in  the  mortgage  office  of  said  parish, 
within  whose  limits,  at  that  time,  the  land  lay. 

*NoTB. — Since  the  recording  of  the  judgment  of  r*iQQ 
complainant,  and  since  the  recording  of  the  convey-  *- 
ance  of  Rhodes  to  Montgomery,  that  part  of  the  then  parish 
of  Concordia  in  which  the  land  lies  has  been  stricken  off 
from  Concordia,  and  it  now  forms  a  part  of  the  parish  of 
Tensas. 

4.  That  the  entry  of  the  other  lands  in  the  name  of  Eli 
Montgomery,  made  by  Rhodes  on  the  10th  day  of  December, 

1839,  at  the  land-office  at  Monroe,  was,  in  truth,  an  entry  and 
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Eurchase  of  said  lands  by  said  Rhodes  for  his  own  use  and 
enefit ;  and  that  the  use  of  the  name  of  the  said  Montgomery 
was  intended  as,  and  was,  a  fraud  upon  the  creditors  of 
Rhodes ;  and  consequently  said  lands,  from  the  date  of  the 
purchase  until  the  10th  day  of  December,  1841,  (when  they 
were  conveyed  and  sold  by  Eli  Montgomery,  at  the  instance 
of  said  Rhodes,  to  Thomas  J.  Ford,)  remained  and  continued 
to  be  the  property  of  Zachariah  Rhodes.  That  consequently, 
the  judgment  of  complainant  operated  as  a  mortgage  on  all 
said  lands  from  the  date  of  its  record  in  the  mortgage  office 
of  Concordia,  to  wit,  7th  March,  1840. 

6-  That  from  the  2d  day  of  November,  1842,  when  all  said 
lands  mentioned  in  the  bill  were  conveyed  l3y  Thomas  J. 
Ford  to  Luminda  Montgomery,  the  lands  all  became  the 
property  of  the  community  existing  between  said  Zachariah 
Khodes  and  Lununda  Montgomery,  his  wife ;  and  as  such, 
(even  if  not,  before  that  time,  subject  to  the  debt  due  com- 
plainant,) became  affected  with  the  mortgage  claim  set  up  in 
the  bill. 

Note. — The  division  of  the  parish  of  Concordia  did  not 
take  place  till  17th  March,  1843.  See  Session  Acts  of  1843, 
page  35. 

(The  judgment  of  complainant  was  recorded  in  Concordia 
on  the  7th  of  March,  1840.) 

6.  That  the  judicial  mortgage  of  complainant  attached  to, 
and  became  fixed  on,  all  the  lands  mentioned  in  the  bill,  from 
and  after  the  7th  day  of  March,  1840,  the  date  on  which  it 
was  recorded. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

McCoy  recovered  a  judgment  against  Rhodes,  in  a  State 
court  of  Louisiana,  for  the  sum  of  $1,646,  on  the  24th  of  Feb- 
ruary, 1840 ;  and  on  the  7th  of  March  following  this  judg- 
ment was  recorded  in  the  mortgage  office  of  Concordia  par- 
ish. The  bill  seeks  to  subject  certain  lands  in  possession  of 
Rhodes  to  satisfy  the  judgment.  Three  of  the  tracts  were 
entered  as  United  States  lands,  in  the  name  of  Eli  Mont- 
gomery, but  which  the  bill  alleges  were  the  property  of 
Khodes,  and  covered  by  Montgomery's  title  to  prevent 
♦1401  K'^^^^s's  creditora  from  reaching  *them.  This  is  di- 
J  rectly  denied  by  the  answer,  and,  there  being  no  proof 
to  the  contrary,  complainant  must  fail  as  respects  these  three 
parcels.  The  bill  also  seeks  to  subject  a  fourth  tract,  entered 
by  Rhodes  (December  6,  1839)  in  his  own  name,  and  con- 
veyed to  Montgomery  next  day,  December  7,  1839.  This 
deed  was  first  recorded,  in  the  proper  office  of  Concordia, 
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December  10, 1841 ;  and  is  for  the  northwest  quarter  of  seo- 
tion  No.  29,  T.  10,  R.  10  east,  containing  160^^  acres. 

On  the  10th  of  December,  1841,  Montgomery  conveyed  the 
four  tracts  to  Thomas  J.  Ford,  who  afterwards  (November  2, 
1842)  rescinded  the  contract  of  purchase,  and  conveyed  to 
Luminda  Montgomery  Rhodes,  wife  of  Zachariah  Rhodes. 
Rhodes  and  wife  are  the  only  defendants.  In  regard  to  the 
northwest  quarter  of  section  No.  29,  they  jointly  answer  and 
say:— 

^^  True  it  is  that  this  respondent,  Zachariah  Rhodes,  did, 
on  the  6th  day  of  December,  1839,  enter  at  the  land-ofiSce  at 
Ouachita,  Louisiana,  the  northwest  quarter  of  section  No. 
29,  in  township  No.  10  of  range  10  east,  and  that  he  took  a 
receipt  for  two  hundred  dollars  and  twenty-five  cents,  the 
price  thereof  under  the  laws  of  the  United  States ;  but  these 
respondents  aver  that  the  entry  aforesaid  was  made  by  this 
respondent,  Rhodes,  for  Eli  Montgomery,  of  the  State  of 
Mississippi;  that  the  said  Eli  Montgomery  did  furnish  the 
money  to  pay  for  the  same,  and  the  same  was  actually  paid 
for  out  of  the  moneys  so  furnished  by  the  said  Montgomery ; 
and  that  the  conveyance  of  the  same  to  the  said  Montgomery 
by  this  respondent,  Rhodes,  as  set  forth  in  the  said  complain- 
ant's bill,  was  made  to  complete  the  legal  title  in  his,  said 
Montgomery's  name,  according  to  the  original  intent  of  all 
parties,  and  as  equity  and  justice  required ;  this  respondent, 
Z.  Rhodes,  having  only  acted  as  the  agent  of  the  said  Mont- 
gomery, and  for  his  use,  in  making  said  entry,  and  paying 
the  said  money ;  and  not  with  any  view  to  cheat,  defraud,  or 
wrong  the  said  plaintiff,  as  is  falsely  charged  in  said  plain- 
tiff's bill." 

Respondents  admit  that  the  entry  was  made  in  Rhodes's 
own  name,  and  was,  when  made,  primd  facie  liable  to  be 
seized  on  execution  as  his  property ;  but  then,  in  avoidance 
of  this  admitted  liability,  they  allege  that  Montgomery's 
money  was  paid  into  the  land-oifice,  and  that  this  was  done 
in  fulfilment  of  some  previous  agreement  between  Rhodes 
and  Montgomery,  by  which  an  equity  existed  in  the  latter  to 
have  the  benefit  of  Rhodes's  preemption  right  of  entry,  as  an 
actual  settler. 

There  is  no  proof  in  the  cause  of  the  facts  above  set  forth 
by  the  answer.  That  Montgomery  furnished  the  money  paid, 
and  that  the  land  was  entered  for  his  use  under  a  previous 
^agreement,  are  facts  within  the  peculiar  knowledge  of  r«-|4i 
respondents ;  they  are  not  responsive  to  charges  made  '■ 
by  the  bill,  but  set  up  as  an  independent  deience.  In  such 
case  the  rule  is,  ^^  that  a  discharge  set  up  in  avoidance,  coupled 
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with  an  admitted   liability,  if  the  answer  be  replied  to,  (as 
here  it  is,)  must  be  proved  by  the  defendant." 

This  is  a  settled  rule.  Sart  v.  Ten  Eyck^  2  Johns.  (N. 
Y.)  Ch.,  88 ;  Napier  v.  Ulam,  6  Yerg.  (Tenn.),  112. 

As  the  respondents  cannot  make  evidence  for  themselves, 
and  thereby  establish  an  equity  in  Montgomery,  it  follows 
that  the  defence  must  fail  so  far  as  the  equity  set  forth  is 
relied  on.  Having  disposed  of  this  part  of  the  controversy 
on  the  pleadings  and  want  of  proof,  it  becomes  unnecessary 
to  examine  what  bearing  the  act  of  July  22,  1838,  c.  119,  (5 
Stat,  at  L.,  251,)  has  on  the  foregoing  facts. 

The  next  ground  of  defence  relied  on  is  the  conveyance 
made  by  Rhodes  to  Montgomery  of  the  7th  of  December, 
1889.  It  was  recorded  December  10,  1841.  According  to 
the  statute  law  of  Louisiana,  no  notarial  act  concerning  im- 
movable property  has  effect  against  third  persons,  until  the 
same  shall  have  been  recorded  in  the  office  of  the  judge  of 
the  parish  where  such  property  is  situated.  In  relation  to 
third  persons,  the  act  of  sale  not  recorded  is  considered  as  void. 

For  an  exposition  of  the  Louisiana  statute  we  refer  to  the 
case  of  Gravier  v.  Baron^  (4  La.,  239),  and  which  has  been 
since  followed  by  the  Superior  Court  of  Louisiana.  The 
deed  from  Rhodes  to  Montgomery  being  a  notarial  act,  it  took 
effect  on  the  10th  of  December,  1841,  against  McCoy,  the 
judgment  creditor ;  and  as  the  lien  of  the  judgment,  or  judi- 
cial mortgage,  attached  the  24th  of  February,  1840,  when 
the  title  was  in  Rhodes  the  debtor,  this  deed  is  of  no  force  as 
against  the  judgment,  nor  are  the  subsequent  deeds  founded 
on  it ;  and  therefore  McCoy  has  a  right  to  have  the  north- 
west quarter  of  section  No.  29  sold. 

Some  supposed  difficulty  exists  on  the  head  of  jurisdiction 
for  want  of  parties,  Eli  Montgomery  not  being  before  the 
court.  We  do  not  deem  him  a  necessary  party  to  this  suit ; 
he  has  no  interest  in  the  land,  and  no  right  to  contest  the 
validity  of  the  judgment  against  Rhodes.  And,  in  the  next 
place,  we  are  of  opinion  that  all  necessary  parties  were  before 
the  Circuit  Court,  according  to  the  forty-seventh  and  forty- 
eighth  rules  of  chancery  practice  published  by  us  in  1842,  as 
the  bill  alleges  that  Eli  Montgomery  permanently  resided 
beyond  the  jurisdiction  of  the  court ;  which  was  not  contested 
by  plea,  nor  was  any  objection  made  below  against  proceed- 
ing to  a  final  decree  for  want  of  parties. 
♦1421  *For  the  reasons  stated,  it  is  ordered  that  the  decree 
-»  dismissing  tlie  bill  be  reversed,  and  that  the  cause  be 
remanded  to  the  Circuit  Court,  there  to  be  proceeded  in  ac- 
cording to  this  opinion. 
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ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  and  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed,  with 
costs,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  Circuit  Court,  for  further  proceedings  to 
be  had  therein,  in  conformity  to  the  opinion  of  this  court. 


>>•■■ 


Penelope  McGill,  Plaintiff  in  error,  v.  Josephine  H. 

Armour. 

Where  a  creditor  brought  an  action  against  an  executrix  in  the  Circuit  Court 
of  the  United  States  for  Louisiana,  and  the  petition  only  averred  that  tha 
petitioner  was  shown  to  be  a  creditor  by  the  accounts  in  the  State  court 
which  had  jurisdiction  over  the  estates  of  diseased  persons,  and  then  pro- 
ceeded to  charge  the  executrix  with  a  devastavit,  and  exceptions  were  taken 
to  the  petition  as  insufficient,  these  exceptions  must  be  sustained. 

The  petition  should  have  gone  on  to  allege  further  proceedings  in  the  State 
court  analogous  to  a  judgment  at  common  law,  as  a  foundation  of  a  claim 
for  a  judgment  against  the  executrix  de  bonis  propriis,  suggesting  a  devasta- 
vit. 

The  laws  of  Louisiana  provide  for  compelling  the  executrix  to  file  a  tableau 
of  distribution,  which  is  a  necessary  and  preliminary  step  towards  holding 
the  executrix  personally  responsible.  The  petition,  not  having  averred  this, 
was  defective,  and  the  exceptions  must  be  sustained.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Louisiana. 

As  the  decision  turned  upon  a  question  of  pleadiug,  it  is 
proper  to  insert  the  petition,  and  the  exceptions  which  were 
taken  to  it,  by  way  of  demurrer. 

The  petition  was  as  follows. 

"  To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the 
United  States,  held  in  and  for  the  District  of  Louisiana, 
the  petition  of  Penelope  McGill  respectively  shows : 

'^  That  she  is  a  resident  and  citizen  of  the  State  of  Missis* 
sippi. 

^^  That  Josephine  Hurd  Armour  is  a  citizen  of  the  State  of 
Louisiana^  resident  in  New  Orleans. 

^  Followed.   Union  Bank  of  Tennessee  v.  Jollv,  18  How.,  607. 
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♦14^1  *"That  Josephine  Hurd  Armour  is  indebted  to,  and 
J  became  liable  to  pay  to,  your  petitioner  the  sum  of 
$7,610.66,  with  eight  per  cent,  per  annum  interest  thereon, 
from  and  after  the  6th  day  of  June,  1843,  till  paid,  in  tha 
manner  following,  to  wit : — 

"  On  or  about  the  31  st  day  of  August,  1848,  James  Armoui* 
died  indebted  to  your  petitioner  in  the  sum  of  $7,610.66,  with 
interest,  as  above  stated,  the  items  of  which  debt  ai*e  set  forth 
in  the  papers  annexed,  and  marked  A  and  B. 

"That,  before  his  death,  James  Armour  promised  in  writ- 
ing to  pay  eight  per  cent,  per  annum  interest  on  tlie  funds 
which  petitioner  left  in  his  hands,  that  is,  on  the  sum  of 
♦7,610.66,  until  their  payment. 

"  That,  at  his  death,  James  Armour  left  a  will,  in  which  he 
appointed  Josephine  H.  Armour  the  executrix  of  the  said 
will»  and  dispensed  with  the  necessity  of  requiring  her  to 
give  security. 

"  That,  on  the  11th  day  of  September,  1843,  she  filed  her 
petition  in  the  Probate  Court  of  the  parish  of  Orleans,  pray- 
ing the  appointment  of  executrix  oi  the  last  will  of  James 
Armour,  on  which  said  day  she  was  appointed,  and  took  the 
oath  required  by  law ;  and  on  the  16th  day  of  September, 
1843,  she  was  fully  authorized  to  do  all  acts  as  executrix  of 
the  will  of  James  Armour,  and  as  such  took  possession  of  all 
the  property  of  said  James  Armour. 

"That  James  Armour,  at  the  time  of  his  death,  owned 
property  in  New  Orleans  which  was  appraised  at  f  70,068.61, 
and  in  the  parish  of  Jefferson  he  owned  property  which  was 
appraised  at  $800 ;  all  of  which  came  into  the  hands  of  said 
Mrs.  Josephine  H.  Armour  as  the  property  of  James  Armour, 
deceased. 

"  That  she  has  used  for  her  own  benefit  all  of  said  pr operty* 
except  as  herein  below  stated,  and  has  appropriated  no  por- 
tion thereof  to  the  payment  of  the  debts  of  James  Armour. 

"  That  among  the  property  of  the  said  succession  of  James 
Armour  were  found  the  following  described  notes:  two  notes 
of  John  Graham,  each  for  $629.06,  due  on  the  1st  days  of 
August,  1842  and  1843,  payable  to  and  indorsed  by  Buchanan, 
Hagand,  &  Co. ;  a  note  of  Dougall  McCall  for  $3,803.90,  due 
7th  June,  1841 ;  three  notes  of  C.  A.  Warfield,  for  $619.67  each, 
due  two,  four,  and  six  months  after  the  3d  day  of  May,  1841 ; 
a  note  of  J.  K.  Patterson  for  $550,  due  on  1st  November, 
1841;  a  check  of  James  Pardon,  Brother,  &  Co.,  on  the  City 
Bank  of  New  Orleans,  for  $100 ;  another  check  of  the  sam^ 
drawers,  on  the  Commercial  Bank  of  New  Orleans,  for  $120; 
a  due  hill  of  William  Christie  for  $250 ;  a  draft  of  Francis  D. 
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Newcomb,  on  Rice  Garland,  for  $75 ;  four  promissory  notes 
of  Francis  D.  *Newcoinb,  all  dated  15th  December,  rm-t aa 
1842,  each  for  *954.76,  due  at  six,  twelve,  eighteen,  ■■  ^** 
and  twenty-four  months  after  date.  All  of  which  several 
debts  were  due  to  James  Armour  at  the  time  of  his  death, 
and  have  since  become  worthless  and  prescribed  by  means  of 
the  negligence  of  said  Mrs.  Armour  ;  and  all  said  claims  bore 
interest  at  the  rate  of  eight  per  cent,  per  annum,  from  their 
dates  till  paid. 

^^  That,  by  means  of  said  negligence,  she  has  made  herself 
liable  to  the  creditors  of  the  said  James  Armour  for  the 
amount  of  all  said  claims,  $11,760  and  interest  at  ten  per 
cent,  from  the  several  dates  above  mentioned  until  payment. 

**  That  she  received  and  applied  to  her  own  use  the  family 
residence  of  James  Armour,  valued  at  $15,000 ;  she  sold  two 
lots  on  Camp  Street,  near  Felicity  road,  worth  $(500;  the  i«op- 
erty  in  the  parish  of  JefPerson,  worth  $800 ;  the  slaves  Samp- 
son, Betsy  and  child,  Emily,  Esther  and  child,  Sarah,  and 
Calvin,  worth  by  appraisement  $2,750;  also,  the  household 
furniture  and  plate,  carriage,  &c.,  valiied  at  $1,000,  making 
$20,150 ;  all  of  which  she  used  for  her  own  benefit,  and  did 
not  pay  to  the  creditors  of  James  Armour  any  portion  of  the 
proceeds,  although  all  said  property  belonged  to  James 
Armour. 

^^  That  the  said  Mrs.  Armour  owed  said  snccession  of  James 
Armour  $411.35,  at  the  time  of  his  death.  She  collected  from 
the  various  debtors  of  the  estate  of  James  Armour  the  various 
sums  which  are  stated  in  the  annexed  inventory  to  be  due  by 
the  persons  therein  named,  and  not  hereinbefore  set  forth, 
which  said  several  debts  amount  to  fifty  thousand  dollars. 

*'  That,  by  receiving  the  property  enumerated  in  said  in- 
ventory, as  the  executrix  of  her  husband's  vrill,  she  became 
bound  to  use  all  due  diligence  in  collecting  the  property  of 
said  James  Armour ;  and  also  became  bound  to  apply  all  the 
proceeds  to  the  satisfaction  of  the  debts  of  James  Armour. 

**  That  the  said  property  was  more  than  sufficient  to  pay  all 
the  debts  of  said  James  Armour,  if  the  said  Mrs.  Josephine 
H.  Armour  had  used  due  diligence  in  collecting  and  in  pajdng 
over  the  proceeds  of  the  property  of  said  estate. 

**  That,  on  the  13th  day  of  December,  1848,  the  said  Mrs. 
Josephine  H.  Armour  filed,  in  the  Probate  Court  of  the  parish 
of  Orleans,  a  provisional  account  of  the  affairs  of  the  said  suc- 
cession, with  which  she  filed  a  statement  of  all  the  creditors 
of  said  estate,  by  which  it  appears  that  James  Armour  owed 
only  forty  thousand  dollars,  to  pay  which  Mrs.  Armour  had 
the  sum  of  seventy-one  thousand  dollars. 
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"  That,  in  the  said  list  of  creditors,  your  petitioner  is  named 
and  acknowledged  to  be  a  creditor  of  said  succession  of  James 
Armour,  for  the  sum  sued  for  herein. 

*14'i1  *"That,  upon  opposition  made  to  the  said  account 
-I  and  list  of  creditors,  it  was  adjudged  that  the  said 
estate  of  Armour  owed  to  your  petitioner  the  said  sum  of 
money ;  as  also  that  the  debts  of  the  succession  amounted  to 
forty  thousand  dollars. 

*'^  That,  by  means  of  the  neglect  and  the  misapplication  of 
the  funds  of  said  succession,  Mrs.  Josephine  Hurd  Armour 
has  become  liable  to  pay  the  said  debt  to  your  petitioner,  and 
also  to  pay  damages  to  the  amount  of  eight  thousand  dollars, 
and  eight  per  cent,  per  annum  interest  from  6th  June,  1843, 
till  paid. 

"The  premises  considered,  petitioner  prays  that  the  said 
Josephine  Hurd  Armour  be  cited,  and,  after  due  proceedings, 
that  she  be  condemned  to  pay  your  petitioner  the  sum  of 
$7,610.66,  with  eight  per  cent,  per  annum  interest  from  the 
6th  day  of  June,  1843,  and  damages  as  above  stated.  Peti- 
tioner prays  for  a  trial  by  jury,  and  for  general  relief  in  the 
premises. 

**  Stockton  &  Steele, 
AUornet/8  for  Plaintiff,^* 

In  March,  1848,  the  defendant  filed  the  following  excep- 
tions and  answer. 

"And  the  said  Penelope  McGill,  by  her  attorneys,  comes  into 
court,  and,  pursuant  to  the  rules  and  practice  in  this  honorable 
court,  files  now  this  her  exception  and  answer  to  said  petition. 

**  She  excepts  to  said  petition,  and  prays  that  the  same  may 
be  dismissed  without  further  answer,  for  these  reasons : — 

"  First.  The  said  petition,  and  the  matter  and  things  there- 
in contained,  are  not  good  and  sufficient  in  law  to  charge  this 
defendant,  and  show  no  cause  of  action  against  her. 

"Second.  The  said  petition  is  insufficient,  for  the  reason 
that  all  parties  interested  in  the  further  settlement  of  said 
accounts  therein  referred  to  are  not  made  parties  to  said  peti- 
tion, and  the  defendant  cannot  be  called  upon  by  each  creditor 
of  the  testator  to  render  an  account  of  her  actings  and  doings. 

"  Third.  The  said  defendant  excepts  to  the  jurisdiction  of 
this  honorable  court,  sitting  as  a  court  of  common  law,  to 
determine  and  adjudge  the  matters  involved  in  said  petition, 
and  says  that  the  same  are  only  cognizable  in  chancery,  and 
according  to  the  form  of  proceedings  in  equity. 

"  And  if  the  said  exceptions  should  be  overruled,  and  the 
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said  defendant  be  required  to  make  further  answer  unto  said 
petition,  then,  for  answer  to  the  same,  she  states  : — 

^^  That  she  denies,  generally  and  specially,  each  and  all  of 
the  allegations  in  said  petition  contained,  except  such  as  are 
hereinaiter  admitted.  She  admits  that  she  was  appointed  the 
*executrix  of  the  last  will  and  testament  of  her  deceased  p«^  ^^ 
husband,  James  Armour;  that  she  duly  qualified  as  ^ 
executrix  as  aforesaid,  and  took  upon  herself  the  administra- 
tion of  said  estate. 

'^  She  further  states,  that  she  has  endeavored  faithfully  and 
honestly  to  discharge  her  duties  as  executrix,  and  avers  that 
in  all  things  she  has  administered  the  effects  of  said  estate 
according  to  law ;  that  she  made  full,  true,  and  perfect  in- 
ventory of  the  property  of  said  succession,  and  all  proper 
diligence  in  collecting  the  debts  of  said  succession ;  disposed 
of  the  property  thereof  under  and  in  obedience  to  the  order 
of  court ;  made  reports  of  her  actings  and  doings,  and  pre- 
sented formal  tableaux  of  distribution,  which  were  duly  ap- 
proved and  homologated  by  the  Probate  Court  of  the  parish 
of  Orleans,  in  which  such  matters  were  properly  cognizable. 

'^  The  said  defendant  further  states,  that  the  said  succession 
of  James  Armour  is  and  was  at  the  death  of  the  testator 
utterly  insolvent,  and  that  she  is  a  creditor  of  said  estate, 
recognized  as  such  by  the  proper  tribunal,  and  entitled  to  be 
paid  before  petitioner;  and,  although  so  recognized  for  a 
large  amount,  the  assets  are  wholly  iiisuificient  to  discharge 
the  said  claim ;  besides  many  other  ordinary  creditors,  whose 
claims  are  equally  as  meritorious  as  the  petitioner's. 

"  Wherefore  defendant  prays  for  trial  by  jury,  and  that 
judgment  be  rendered  against  petitioner ;  and  she  will  ever 
pray,  &c.  "  W.  C.  Micou, 

D.  HUNTON." 

In  May,  1848,  the  Circuit  Court,  after  argument,  sustained 
the  exceptions,  and  dismissed  the  suit,  at  the  plaintiff's  costs. 
The  plaintiff  sued  out  a  writ  of  error,  and  brought  the  case 
up  to  this  court. 

It  was  submitted  upon  printed  arguments  by  Mr.  Butter- 
worth,  for  the  plaintiff  in  error,  and  Mr.  Benjamin^  for  the 
defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  considered  that  the 
Circuit  Court,  by  its  judgment,  had  decided  the  three  follow- 
ing points,  in  each  of  which  there  was  alleged  to  be  error : — 
1st.   That  no  cause  of  action  was  shown  in  the  petition  ;  2d. 
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i'lnil  (u^  (UH^por  parties  were  made ;  and  3d.  That  the  salt 
oiKs'uU)  \\kk\p  booH  upon  the  equity  side  of  the  court.  But  as 
ili^  \)^H'UU^u  of  this  court  turned  exclusively  upon  the  first 
%^^^i^^U  ihrtt  i>ne  only  will  be  noticed. 

V\\^\x  Wo  think  the  petition  shows  good  cause  of  action: 
MO  \»IH^  ((imputes  that  an  executor  is  responsible  personally  to 
J  .- .  *iiiuue  one  for  the  value  of  the  property  received  by 
'  *  hiu\ ;  either  for  its  restoration  in  kind,  or  for  its  value, 
(f  \\\^  pn^^erty  or  its  value  has  been  lost  by  his  negligence 
whiUt  \i  remained  in  his  possession.  See  11  La.,  22;  9  Rob. 
( \.^.\  405,  447 ;  9  La.,  49 ;  3  Mart.  (La.)  N.  s.,  707 ;  7  Rob. 
^|.)i.>,  478. 

'I'hiM  i^esponsibility  is  directly  in  favor  of  the  parties  for 
whtmo  lienefit  the  property  is  received  by  the  executor. 

Aiioording  to  the  law  in  Louisiana  (and  we  believe  every- 
^ht^rt)  else)  creditors  of  the  deceased  have  a  right  to  be  paid 
out  of  the  funds  in  the  hands  of  the  executor,  in  preference 
tu  all  other  persons,  whether  legatees  or  heirs.  Civil  Code, 
Art.  1027.  And  they  are  the  parties  principally  interested 
ill  HO  much  of  the  property  as  is  needed  to  satisfy  their  claims ; 
()oniMH]Uontly,  the  account  must  be  rendered  to  them  of  the 
iroperty  received,  and  payment  must  be  made  to  them,  if  it 
M  destroyed.     No  one  else  is  interested  in  this  matter. 

Now,  the  plaintiff  has  set  forth  that  the  defendant  received 
property  worth  |f71,000,  and  that  the  debts  were  only  t58,000; 
that  she  has  destroyed  a  large  amount  of  the  notes,  allegar 
tions,  &c.,  by  permitting  them  to  become  prescribed  and 
wortiiless ;  that  she  has  converted  to  her  own  use  property 
worth  820,000,  and  that  she  has  collected  debts  due  to  the 
tiHtate  of  James  Armour  woi-th  $50,000 ;  that  she  has  paid 
no  one  any  thing,  and  that  all  this  money,  $71,000,  was  re- 
ceived as  funds  with  which  to  pay  plaintiffs  debt,  and  that 
there  is  no  other  fund  from  which  it  can  be  paid. 

There  is  a  tacit  or  quasi  contract  made  by  an  executor  in 
receiving  property  of  a  succession,  that  he  will  pay  it  to  the 
parties  to  whom  it  rightfully  belongs,  that  is,  first  to  the 
creditors,  then  to  the  legatees,  then  to  the  heirs  of  the  de- 
ceased. Plaintiff  sets  forth  that  this  quasi  contract  has  been 
violated  so  far  as  she  is  concerned,  and  she  asks  its  enforce- 
ment ;  also,  she  says  the  defendant  received  property  to  the 
value  of  $71,000,  which  property  was  received  by  her  to  pay 
this  very  debt,  and  that  by  the  negligence  of  the  defendant 
it  has  partly  become  worthless,  and  that  she  hag  herself  con- 
sumed and  used  the  balance,  and  thus  she  has  damaged  the 
plaintiff  to  the  whole  amount  of  her  debt.  Thus  she  shows 
two  good  causes  of  action  against  the  defendant. 
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The  counsel  for  the  appellee  replied  to  this  point  as  follows. 

Ist.   The  petition  is  insufficient. 

As  the  demand  is  for  a  judgment  de  bonis  propriis^  the 
action  is  in  the  nature  of  a  devastavit,  at  common  law. 

In  order  to  sustain  such  a  suit  at  common  law,  there  must 
be  judgment  and  execution.  1  J.  J.  Marsh.  (Ky.),  862; 
Erving  v.  Peters^  3  T.  R.,  686. 

♦Action  may  be  brought  upon  the  judgment  with-  r^i^o 
out  execution,  upon  a  suggestion  of  a  devastavit,  but  ^ 
it  is  usual  to  sue  out  a  fieri  facias  smd  state  the  judgment,  writ, 
and  return.    2  Wms.  Exec,  1224,  with  numerous  cases  cited. 

The  reason  why  the  judgment  without  execution  is  suf- 
ficient is  stated  on  the  same  pa^e.  '^  The  foundation  of  the 
action  is  the  judgment  obtained  against  the  executor,  which, 
as  there  has  been  already  occasion  to  show,  is  conclusive 
upon  him  to  show  that  he  has  assets.''    2  Wms.,  1224. 

Hence,  whenever  the  executor  is  sued  at  common  law,  be 
must,  at  his  peril,  plead  plene  administravit ;  if  he  fail  to  do  so, 
his  silence  is  a  confession  of  assets,  and  he  is  not  permitted 
ever  after  to  deny  that  he  has  sufficient  assets  to  pay  the 
demand.  8  T.  R.,  690 ;  8  Bac.  Abr.,  tit.  Executors  (M.)  ; 
Siglar  v.  Haywood^  8  Wheat.,  678. 

There  is  no  averment  of  judgment  or  execution  in  the  peti- 
tion. It  is  true  that  the  plaintiff  alleges  that  her  name  and 
debt  were  placed  on  a  list  of  debts,  and  that  on  opposition  it 
was  adjudged  ^^  that  the  estate  of  Armour  owed  petitioner 
the  said  sum  of  money."  But  this  is  a  veiy  different  thing 
from  the  judgment  against  an  executor  at  common  law. 
Such  a  judgment  rendered  simply  is  proof  of  assets ;  but  a 
mere  decree  that  the  estate  owed  the  debt  is  no  judgment 
whatever  against  the  executor,  and  no  proof  of  assets  on  suit 
for  devastavit. 

The  proceeding  to  which  the  petition  alludes  is  peculiar  to 
the  laws  of  Louisiana.  No  creditor  is  permitted  to  bring  suit 
for  the  debt  of  the  estate,  without  first  presenting  his  claim  to 
the  administrator.  If  the  claim  be  acknowledged  in  writing 
by  the  administrator,  the  creditor  "may  present  it  to  the 
judge,  that  it  may  be  ranked  amongst  the  acknowledged  debts 
of  the  succession."  Louisiana  Code  of  Practice,  art.  984,  985. 
If  the  administrator  refuse  to  acknowledge  the  claim,  then 
the  creditor  may  bring  suit.  Art.  986.  But  the  judgment 
obtained  gives  no  priority,  and  the  creditor  can  only  obtain 
payment  concurrently  with  the  other  creditors.  Art.  987. 
And  when  the  administrator  has  funds  to  pay,  he  calls  all  tiie 
creditors  together,  to  receive  the  amounts  due  them  respeo- 
tively.    Art.  988. 
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The  judge  is  empowered  to  direct  the  sale  of  property  for 
payment  of  debts,  and  when  the  representative  of  the  estate 
has  funds,  he  calls  the  creditors  together,  by  publications 
notifying  theui  that  a  dividend  has  been  declared,  and  a 
tableau  thereof  filed  in  court,  in  accordance  with  which  the 
funds  will  be  distributed  after  approval  by  the  judge.  In 
other  words,  estates  are  administered  in  Louisiana  like  bank- 
*1491  ^^P^^^^*  '^^^  *executor  is  the  assignee,  and  he  makes 
-I  payments  or  declares  dividends  only  under  the  orders 
of  the  court. 

The  acknowledgment  of  the  executor  is  often  made,  as  in 
this  instance,  by  filing  in  court  a  list  or  statement  of  the  debts 
of  the  succession.  This  list  approved  or  homologated  estab- 
lishes the  debt  as  against  the  succession,  and  entitles  the 
creditor  to  participate  in  any  future  dividends.  Such  is  the 
judgment  oi  the  plaintiff  in  this  suit.  How  different  it  is 
from  the  judgment  necessary  at  common  law  to  support  the 
action  of  devastavit,  is  too  obvious  to  require  any  argument. 
It  is  different  in  its  effects  and  its  legal  consequences.  No 
execution  can  issue  upon  it,  and  it  does  not  imply  assets  in 
the  hands  of  the  executor.  Such  a  judgment  is  therefore 
insufficient  to  support  the  action. 

If  it  be  pretended  that  the  mode  of  proceeding  in  Louisiana 
precludes  any  other  form  of  judgment,  we  reply  that  such  is 
not  the  case.  The  rights  of  creditors  are  fully  protected 
under  our  laws.  If  he  has  reason  to  believe  that  there  are 
funds  in  the  hands  of  the  executor,  he  may  call  upon  him  by 
rule,  and  enforce  its  distribution.  He  may  even  demand  the 
exhibition  of  his  bank-books  and  accounts,  to  ascertain  if  he 
have  funds.  Act  of  1837,  BuUard  &  Curry's  Digest ;  Kenner 
V.  Du7icarC%  Uxecutors^  3  Mart.  (La.)  N.  s.,  563. 

Such  a  distribution  of  funds  in  hand  is  a  judgment  in  favor 
of  each  creditor  for  the  dividend  awarded  to  him.  Morgan 
et  ah  V.  Their  Creditors^  4  La.,  174 ;  Nolle  et  ah  v.  Their  Cred- 
itors^ 7  Mart.  (La.)  N.  8.,  644 ;  Preston  v.  Christin^  4  La. 
Ann.,  102. 

It  is,  moreover,  a  judgment  of  assets  to  the  amount  of  the 
dividend,  and  if  after  such  a  judgment  the  executor  fail  to 
pay,  execution  issues  against  him  de  bonis  propriis.  Code  of 
Practice,  Art.  994  and  1067. 

It  is  thus  obvious  that  the  laws  of  Louisiana  do  afford  the 
same  remedies  as  the  common  law  against  estates.  If  the 
petition  contained  an  averment  that  a  tableau  of  distribution 
had  been  filed  and  homologated,  confessing  the  possession  of 
assets,  and  awarding  full  payment  to  the  plaintiff,  then  she 
would  be  in  precisely  the  same  position  with  a  creditor  hav- 
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ing  a  common  law  judgment  against  an  executor,  and  could 
maintain  lier  action  of  devastavit.  The  petition  contains  no 
such  allegation. 

The  reason  of  the  rule  applies  to  both  systems  equally. 
Under  neither  can  the  executor  be  vexed  by  personal  pursuit, 
until  it  has  been  established  judicially  that  payment  cannot 
be  obtained  de  bonis  testatoris.  Until  that  be  ascertained,  no 
personal  action  lies  against  the  executor.  All  the  cases  cited 
in  *the  printed  brief  of  plaintiff's  counsel  support  this  r«-|CA 
view  of  the  laws  of  Louisiana.  The  creditors  and  heirs  ^ 
may  sue  for  an  account,  but  no  case  can  be  cited  in  which 
such  an  action  as  the  present  has  been  sustained  in  this  State, 
without  showing  the  necessity  for  it,  by  proving  that  pay- 
ment cannot  be  had  from  the  goods  of  the  succession. 

The  position  assumed  in  plaintiff's  brief,  that  the  executor 
is  responsible  to  creditors  for  the  property  that  comes  into 
his  hands,  and  for  his  fidelity  in  administration,  is  fully  ad- 
mitted, but  it  is  denied  that  the  courts  of  Louisiana  will 
entertain  a  suit  in  the  nature  of  a  devastavit,  without  show- 
ing that  the  assets  of  the  estate  have  been  in  some  form 
exhausted.  If  the  allegations  of  the  petition  be  true,  it  is 
obvious  that  this  suit  is  both  unnecessary  and  vexatious.  If 
property  to  the  amount  of  over  $70,000  in  value  has  come  to 
the  hands  of  the  defendant  to  pay  debts  of  only  $40,000,  it 
is  apparent  that  she  is  liable  for  the  assets  as  executrix.  She 
may  be  forced,  under  the  heavy  penalties  imposed  by  law,  on 
a  breach  of  trust,  to  sell  the  property,  collect  the  debts,  and 
distribute  the  proceeds  in  the  form  prescribed  by  law.  The 
plaintiff  does  not  pretend  that  she  has  attempted  to  procure 
payment  in  that  form.  She  alleges  no  rule  against  the  de- 
lendant,  no  tableau  of  distribution  confessing  assets, — ^no  step 
whatever  against  her  in  her  representative  capacity,  taken 
ineffectually.  It  is  idle  to  say  that  the  executrix  retains  and 
appropriates  to  her  own  use  the  property  and  funds  of  the 
estate.  If  such  property  and  funds  be  in  her  hands,  she  can 
hold  them  only  under  the  control  and  supervision  of  the 
court.  She  is  compelled  by  law  and  by  the  duties  of  her 
office  to  administer  and  distribute,  and  no  proof  can  be 
received  that  she  has  not  done  so,  except  a  judgment  of 
the  proper  court.  Such  a  judgment  any  creditor  aggrieved 
may  always  provoke.  The  petition  alleges  no  such  judg- 
ment; the  suit  is  therefore  merely  vexatious,  and  deserves 
no  favor. 

The  point  is  expressly  decided  in  a  case  in  the  Louisiana 
Reports,  and  we  quote  the  opinion  Jit  length,  to  show  that  the 
principles  above  stated  are  fully  recognized  in  Louisiana. 
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**  The  plaintiff  is  appellant  from  a  decree  setting  aside  aa 
order  of  sequestration  which  he  had  previously  obtained. 
This  order  had  been  issued  on  his  allegation  that  Tarbe  and 
Nash  had  made  a  surrender  of  their  property  to  their  credit- 
ors, in  the  year  1837  ;  that  John  Tarbe,  one  of  the  insolvents, 
had  been  appointed  syndic  of  their  creditors,  and  by  the  latter 
dispensed  with  giving  security  as  such ;  that  the  defendant 
had  illegally  disposed  of  part  of  the  property  surrendered,  by 
selling  it  at  private  sale,  and  that  he  was  about  to  dispose  of 
a  quantity  of  other  property  belonging  to  the  estate  in  the 
•l^in  ^*™®  illegal  *manner,  to  the  prejudice  of  plaintiff  and 
J  that  of  all  the  other  creditors.  We  think  that  the 
court  below  did  not  err.  The  whole  proceeding  appears  to 
us  irregular  and  unwaiTanted  by  law.  When  a  syndic  has 
been  legally  appointed,  and  has  taken  charge  of  the  estate 
intrusted  to  him,  no  individual  creditor  can  sue  him  for  a 
debt,  or  interfere  with  his  administration.  He  may  be  ruled 
to  produce  his  bank-book,  file  a  tableau  of  distribution,  and 
pay  privileged  debts,  &c.,  but  he  should  not  be  suffered  to  be 
harassed  by  suits  brought  by  individual  creditors,  who  allege 
or  fear  mismanagement  on  his  part.  If  he  has  been  guilty 
of  malfeasance  or  gross  negligence,  he  can,  in  due  course  of 
law,  be  removed  from  office  by  the  creditors,  and  made  liable 
in  damages  in  his  individual  capacity.  6  Mart.  (La.)  N.  s., 
126 ;  Laws  of  1837,  p.  96:'— LaUande  v.  Tarbe,  Syndic,  15 
La.,  442. 

This  decision  was  made  with  reference  to  a  syndic  of 
insolvents ;  but  the  mode  of  administration,  and  the  rules 
applicable  to  it,  are  precisely  the  same  in  estates  or  succes- 
sions. 

It  is  thus  established  that  the  petition  shows  no  sufficient 
ground  for  an  action  of  devastavit,  either  according  to  the 
laws  of  Louisiana  or  the  common  law. 

If  it  were  admitted  that  such  a  judgment  as  is  required  at 
common  law  could  not  be  obtained  in  the  State  courts,  this 
plaintiff  could  not  be  excused  from  obtaining  it  on  that  ac- 
count. She  is  a  citizen  of  another  State,  and  the  federal 
courts  are  open  to  her.  She  might  there  have  obtained  judg- 
ment and  issued  execution  against  the  executrix,  and  the 
return  of  the  writ  would  have  justified  the  present  action. 
But  she  seeks  to  avoid  compliance  with  the  requisites  of  the 
law,  and  prefers  to  prosecute  her  suit  without  ascertaining 
by  judicial  proceedings  that  such  a  suit  is  either  admissible 
or  necessary.  That  she  has  chosen  a  course  so  irregular  is 
significant  of  the  want  of  foundation  for  her  demand* 
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Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

A  writ  of  error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Louisiana  brings  before  us  this  case. 

A  suit  was  commenced  by  the  plaintiff  in  the  Circuit  Court 
against  the  defendant,  on  a  claim  of  debt  amounting  to  the 
sum  of  $7,510,  with  interest,  which  James  Armour,  husband 
of  the  defendant,  in  his  lifetime  owed  to  the  plaintiff.  He 
died,  having  executed  a  will  and  made  the  defendant  his 
executrix.  She  filed  her  petition  in  the  Probate  Court  at 
New  Orleans,  and  was  duly  authorized  to  act  as  executrix. 
At  the  decease  of  her  husband,  it  is  alleged,  a  large  amount 
of  property  came  into  her  hands  as  executrix,  which  she  used 
for  her  own  *benefit,  and  neglected  to  pay  the  debts  of  r-^^  ^o 
the  estate.  And  it  averred  that  a  misapplication  of  the  '- 
funds  has  made  the  defendant  liable  in  her  individual  capac- 
ity, and  the  plaintiff  prays  that  she  may  be  condemned  to  pay 
the  above  sum,  &c. 

The  defendant  demurs  to  the  petition,  on  the  ground  that 
it  is  not  sufiScient  in  law  to  charge  her,  for  want  of  parties, 
and  that  the  matters  are  only  cognizable  in  chancery.  And 
she  answers  that  she  has  fully  administered,  having  made  a 
full  inventory  of  the  property  of  said  succession,  and  used 
all  proper  diligence  to  collect  the  debts,  and  disposed  of  the 
property  in  obedience  to  the  order  of  the  court ;  made  reports 
of  her  acts,  and  presented  a  formal  tableau  of  distribution, 
which  was  duly  approved  and  homologated  by  the  Probate 
Court.  That  the  estate  proved  to  be  insolvent,  and  that  the 
defendant  is  a  creditor,  recognized  as  such  by  the  proper 
tribunal,  and  is  entitled  to  a  preference,  &c. 

At  the  trial  the  suit  was  dismissed,  at  the  plaintiffs  costs. 

This  was  a  procedure  at  law  under  the  forms  adopted  by 
Louisiana,  and  the  question  is,  whether  it  is  maintainable. 
The  plaintiff  demands  a  judgment  de  bonis  propriis^  against 
the  defendant,  no  other  step  having  been  taken,  or  notice 
given,  before  the  commencement  of  the  present  action.  At 
common  law  an  executor  or  administrator  is  not  chargeable 
on  a  devastavit,  until  a  judgment  shall  be  obtained  against 
him.  He  is  bound  to  defend  himself  by  legal  pleading,  and 
can  have  no  relief  in  equity.  If  he  suffer  judgment  oy  de- 
fault, it  is  an  admission  of  assets,  and  also  if  he  file  a  plea  in 
bar  which  he  knows  to  be  false.  So  if  he  pleads  only  the 
general  issue,  and  has  a  verdict  against  him.  If  he  plead 
plene  administravit^  and  on  this  plea  assets  are  found  to  be  in 
nis  hands,  he  is  liable  only  to  the  amount  of  such  assets. 
8  Bac.  Abr.,  Executors^  C^)* 

Estates  by  the  law  of  Louisiana  are  administered  under 
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the  special  orders  of  the  Probate  Court.  By  the  Code  of 
Practice,  Art.  984-988,  no  creditor  is  permitted  to  bring  suit 
without  first  presenting  his  claim  to  the  administrator.  If 
the  claim  be  admitted  by  the  administrator  in  writing,  it  is 
filed  among  the  acknowledged  debts  of  the  succession.  If 
the  claim  be  rejected,  the  creditor  may  bring  suit.  But  a 
judgment  gives  no  priority. 

By  articles  1167,  1168,  and  1169  of  the  Civil  Code,  the 
curator  of  a  vacant  succession  can  pay  no  debts,  except  priv- 
ileged ones,  until  three  months  after  the  succession  is  opened, 
and  then  under  the  order  of  the  judge.  When  the  time  for 
payment  arrives,  he  must  present  his  petition  to  the  judge, 
with  a  statement  of  the  debts  due.  And  if  the  funds  in  his 
j^-ro-|  hands  *shall  be  insufficient  to  pay  the  debts  in  full,  he 
J  is  required  to  make  a  tableau  of  the  distribution  and 
present  it  to  the  judge,  with  a  prayer  that  he  should  be 
authorized  to  make  the  payments  accordingly.  But  if  the 
administrator  or  curator  "  neglect  or  refuse  to  file  a  tableau 
of  the  estate,  and  obtain  the  order  of  the  judge  to  make 
payment,  he  can  be  compelled  to  do  so  on  the  demand  of  the 
interested,  or  in  default  thereof  render  himself  responsible  in 
his  personal  capacity."  Kenner  et  aZ.  v.  Duncan's  Executors^ 
3  Mart.  (La.)  N.  s.,  670. 

This  last  procedure  is  as  indispensable  under  the  Louisiana 
law  to  authorize  a  proceeding  against  the  executor  or  admin- 
istrator to  make  him  personally  responsible,  as  an  action  and 
judgment  are  necessary  at  common  law  to  charge  him  with  a 
devastavit.  And  it  does  not  appear  from  the  petition  in  the 
case  before  us,  that  any  order  of  the  judge  was  obtained  as 
required,  or  that  any  proceedings  were  had  to  compel  the  de- 
fendant to  exhibit  a  tableau  of  distribution,  by  which  it  would 
appear  whether  the  executrix  had  assets  in  her  hands  to  pay 
the  whole  or  any  part  of  the  debt  of  the  plaintiff.  This  ac- 
tion was  commenced  at  law,  and  the  fact  is  alleged  that  a  large 
amount  of  assets  came  into  the  possession  of  the  defendant 
which  have  been  misapplied,  on  which  ground  a  personal 
liability  is  sought  to  be  enforced  against  her.  This  the  law 
does  not  authorize.  An  executor  or  administrator  by  the  laws 
of  Louisiana  is  considered,  in  this  respect,  as  a  syndic  of  an 
insolvent  estate.  In  6  Mart.  (La.)  n.  s.,  126,  the  court  say, 
when  a  syndic  has  been  legally  appointed,  and  has  taken 
charge  of  the  estate  intrusted  to  him,  no  individual  creditor 
can  sue  him  for  a  debt  or  interfere  with  his  administration. 
He  may  be  ruled  to  produce  his  bank-book,  file  a  tableau  of 
distribution,  &c.,  but  he  should  not  be  suffered  to  be  harassed 
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by  suits  brought  by  individual  creditors,  who  allege  or  fear 
mismanagement  on  his  part. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana,  and  was  argued  by  counsel.  On  consider- 
ation whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this  case 
be,  and  the  same  is  hereby,  affirmed,  with  costs. 


>»•■> 


♦The  Unttbd  States,  Plaintiffs    in  error,  v.  r^-ie^ 
Thomas  Gibbes  Morgan,  Thomas  W  Chinn,  L 
MiCAJAH  Courtney,  Josiah  Barker,  and  the  Heirs 

AND  LEGAL  REPRESENTATIVES  OF  JOHN  DaVENPORT,  DE- 
CEASED. 

Although  a  bill  of  exceptions  is  imperfectly  drawn,  yet  if  this  court  can  ascer- 
tain the  substance  of  the  facts,  and  the  questions  on  which  the  judge  in- 
structed the  jury  are  apparent,  it  will  proceed  to  decide  the  case.^ 

Where  a  collector  received  treasury-notes  in  payment  for  duties,  which  were 
cancelled  by  him,  but  afterwards  stolen  or  lost,  altered,  and  then  received 

1  Where  a  bill  of  exceptions  at  all  Cliff.,  574 ;  Lincoln  v.  Ciaflin,  7  Wall., 

fairly  discloses  the  facts  that  the  ex-  132. 

ceptions  were  made  in  proper  time,  A  party  cannot  have  a  judgment 

this  court  will  not  allow  the  right  of  opened  in  order  to  correct  a  mistake 

review  by  it  to  be  defeated  because  in  the  bill  of  exceptions.     Gayler  v. 

the  bill   uses  words  in   the   present  Wilder^  10  How.,  609.    Nor  can  the 

tense,  when  the  true  expression  of  Ibe  Supreme  Court  correct  an  omission 

court's  meaning  required  the  use  of  in  the  bill.      Stimpson  v.    Westchester 

the  past  one;  nor  because  the  biU  is  R.  R.  Co.,  3  How.,  653. 

unskilfully  drawn,  and  justly  open,  The  judge's  notes  cannot  be  used  as 

philologically,  to  censure.      Simpson  a  bill  of  exceptions.    Pomeroy  v.  Bank 

V.  Dall,  8  Wall.,  400.  of  Indiana,  1  Wall.,  692 ;  (ieneres  v. 

Only  so  much  of  the  charge  to  the  Bonnemer,  7    Id.,  664;   Avendango  v. 

jury  should  be  set  out  in  the  bill  as  Gay,  8  Id.,  376.    Nor  can  an  agreed 

is    pertinent    to   the  error  assigned,  statement  of  the  evidence  given   in 

Stimpson  v.    Wpsichester  R,  R.  Co.,  3  the  trial.     Burr  v.  Des  Moines  R.  R. 

How.,  653 ;  Zelier  v.  Eckert,  4  Id.,  289.  ^c.  Co.,  1  Wall.,  99 ;  Pomeroy  v.  Bank 

And  only  so  much  of  the  evidence  or  of  Indiana,  supra ;  Thompson  v.  Riggs, 

such  a  statement  of  the  proofs  offered  6  Wall.,  663.    But  in  a  patent  case, 

should  be  included  as  may  be  neces-  the  court  a  quo  may  grant  leave  to 

sary  to  explain  the  bearing  upon  the  turn  a  case  into  a  bill  of  exceptions, 

iitne  of   the  rulings  claimed  to  be  Foots  v.  Silsby,  1  Blatchf.,  642;   WiU 

erroneouf.    Locks  v.  United  States,  2  liamson  v.  Suydam,  4  Id.,  323. 
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by  him  again  in  payment  for  other  duties,  he  is  responsible  to  the  govern- 
ment for  the  amount  thereof.^ 

So  also  he  is  responsible,  to  a  certain  extent,  where  treasury-notes  were  re. 
ceived  by  him  in  payment  for  duties,  cancelled,  but  lost  or  purloined  (with- 
out his  knowledge  or  consent)  before  being  placed  in  the  post-office  to  be 
returned  to  the  Department.*    - 

And  this  is  so  whether  the  notes  be  considered  as  money  or  only  evidences  of 
debt  by  the  Treasury  Department.* 

But  the  extent,  above  mentioned,  to  which  his  responsibility  goes  is  to  be 
measured  by  a  jury,  who  are  to  form  their  judgment  from  the  danger  of  the 
notes  getting  into  circulation  again,  the  delay  and  inconvenience  in  obtain- 
ing the  proper  vouchers  to  settle  accounts,  the  want  of  evidence  at  the  De- 
partment that  the  notes  had  been  redeemed,  or  from  any  other  direct  con- 
sequence of  the  breach  of  the  collector's  bond.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Louisiana. 

It  was  a  suit  brought  upon  a  collector's  bond  against 
Thomas  Gibbes  Morgan,  the  principal,  and  Thomas  W.  Chiun, 
Micajah  Courtney,  Josiah  Barker,  and  John  Davenport,  sure- 
ties. The  bond  was  executed  on  the  14th  of  December,  1841, 
and  recited  that  Morgan  had  been  appointed  collector  of  the 
customs  for  the  district  of  Mississippi,  in  the  State  of  Loui&- 

*  Followed.    United  States  v.  Keeh-  67  Mo.,  936;  s.  c,  29  Am.  Rep.,  612 ; 

ler,  9  Wall.,  88.  District  Tovmship  of  Union  v.  /Smithy 

The  decision  of  this  case  is  placed  89  Iowa,  9 ;  s.  c,  18  Am.  Rep.,  39. 
upon  the  ground  of  public  policy,  that  By  a  divided  court,  under  the  circum- 
any  other  rule  would  open  the  door  stances  stated  in  United  States  y.  Pres- 
wide  for  frauds,  and  thereby  the  pub-  cott,  3  How.,  678,  it  was  held  in  Maine 
lie  funds  be  constantly  in  jeopardy  by  that  a  county  treasurer  was  not  re- 
reason  of  dishonest  officials.  The  lieved,  even  though  he  placed  the 
bond  given  by  the  officer  is  an  under-  money  in  a  safe  provided  by  the 
taking  to  account  for  the  moneys  in-  county  for  that  purpose.  Cumberland 
trusted  to  his  care  at  all  hazards,  y.  PenneU,  69  Me.,  367 ;  s.  c,  31  Am. 
Thus  the  officer  must  account  for  Rep.,  284 ;  in  the  case  it  is  denied 
public  money  deposited  by  him  in  a  that  public  policy  calls  for  the  oppo- 
bank,  whether  a  public  depository  or  site  decision.  See  like  cases :  Super* 
not,  if  it  fails.  United  States  v.  Free-  visors  of  Albany  y.  Dorr,  26  Wend. 
man,  1  Woodb.  &  M.,  46.  Other  de-  (N.  Y.),  440 ;  s.  c,  7  HiU.,  684,  n.  (a) ; 
cisions  are  of  a  like  import.  Colerain  Walker  v.  British  Guar.  Assoc.,  18  Ad. 
y.  Bell,  9  Mete.  (Mass.),  499  (a  case  &  E.n.  s.,  276. 

against  a  collector);    Inhabitants  of  ^Applied.  United  States  y.  Thomas, 

Hancock  v.  Hazzard,  12  Gush.  (Mass.)  16  Wall.,  363. 

112  (a  case  against  a  town  treasurer) ;  ^  Followed.   United  States  y.  Dash- 

Muzzey  v.  Shattuck,  1  Den.    (N.  Y.),  iel,  4  WaU.,  186.     See  also  State  ex 

112;  Loonei/  v.  Hughes,  26  N.  Y.,  614;  re/.   Mississippi    County  y.   Moore,  74 

PerUy  v.   Muskegeon,  32  Mich.,  132;  Mo.,  417. 

Commonwealth    v.    Comly,  3  Pa.   St.,  *  In  Moraan  y.  Van  Dyck,  11  Int. 

372;  State  v.  Harper,  6  Ohio  St.,  607;  Rev.  Rec,  46,  a  disbursing  officer  was 

Inhabitants   of   Hancock  y.   Hazzard,  held   to  be  exonerated  from  all  lia- 

supra ;  Steinbeck  v.  State,  38  Ind.,  483 ;  bility  for  moneys  deposited  by  him 

Morbec  v.  State,  28  Id.,  86 ;  Halbert  v.  with  a  depository  of  public  moneys, 

State,  22  Id.,  126;  Taylor  v.  Morton,  on  the  ground  that  by  such  deposit 

37  Iowa,  660 ;  New  Providence  v.  Mc-  the  moneys  became  moneys  of  the 

Eachron,i  Vr.  (N.  J.),  339;  Rock  v.  United  States.     See  note  to  United 

Stringer,  36  Ind.,  346;  StaU  y.  Powell,  States  v.  Prescott,  3  How.,  678. 
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iana,  on  the  25th  of  June,  1841.  It  was  in  the  usual  form, 
with  a  condition  that  Morgan  '^  has  truly  and  faithfully  exe- 
cuted and  discharged,  and  shall  continue  truly  and  faithfully 
to  execute  and  discharge,  all  the  duties  of  the  said  office.'* 
The  penalty  was  1120,000. 

The  suit  was  brought  on  the  15th  of  December,  1843,  and 
the  breach  is  thus  set  out  in  the  petition : — 

"  Now  these  petitioners,  by  their  attorney  aforesaid,  aver 
and  expressly  charge  that  the  condition  of  said  bond  or  writ- 
ing obligatory  has  been  broken  in  this,  to  wit,  that  the  said 
Thomas  Gibbes  Morgan  had  not  truly  and  faithfully  executed 
and  discharged,  nor  did  said  Thomas  Gibbes  Morgan  continue 
truly  and  faithfully  to  execute  and  discharge,  all  the  duties  of 
the  said  office  according  to  law.  That  the  said  Thomas 
Gibbes  Morgan  did,  both  before  and  after  the  time  of  the 
signing  of  said  bond,  and  while  he  was  collector  as  aforesaid, 
receive  as  said  collector  large  sums  of  money  belonging  to 
petitioners,  which  he  has  in  part  only  paid  to  petitioners,  leav- 
mg  the  *balance  of  f  274,776.17,  which  was  received  p#^  ^c 
by  said  Morgan  as  said  collector,  and  while  he  was  '■ 
said  collector,  and  which  said  balance  said  Morgan  has  refused 
to  pay  to  petitioners,  and  yet  retains  the  same  in  his  posses- 
sion, though  often  directed  and  requested  by  petitioners  to 
pay  the  same  to  them.  That  said  Morgan  has  not,  since  the 
first  quarter  of  the  year  1843,  transmitted  the  returns  of  his 
accounts  as  said  collector  for  settlement  to  the  proper  officer, 
as  he  is  required  by  law  to  do,  and  for  that  reason  petitioners 
are  unable  to  specify  the  items  of  said  balance,  but  they  re- 
serve the  right,  by  amended  petition  or  otherwise,  of  furnish- 
ing a  detailed  statement  of  said  Morgan's  account  as  said  col- 
lector so  soon  as  he  shall  transmit  his  quarterly  returns  as 
aforesaid ;  by  means  whereof  a  right  of  action  has  accrued  to 
these  petitioners  to  have  and  recover  the  penalty  of  said  bond 
or  writing  obligatory,  which,  though  amicably  requested,  said 
obligors  refuse  to  pay. 

"  That  said  petitioners  also  reserve  the  right  of  proceeding, 
by  amended  petition  or  otherwise,  against  the  said  Thomas 
Gibbes  Morgan  for  any  other  or  greater  sum  than  the  penalty 
of  said  bond  herein  sued  for,  even  should  the  same  exceed  the 
said  balance  of  $274,775.17,  inasmuch  as,  from  the  omission 
and  neglect  of  said  Morgan  to  furnish  said  quarterly  returns, 

Stitioners  are  unable  to  finally  adjust  the  accounts  of  said 
organ  as  said  collector." 

The  defendants  answered  with  a  general  denial,  as  in  a  plea 
of  nil  debet. 

On  the  27th  of  January,  1848,  the  cause  came  on  for  trial 
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in  the  Circuit  Court,  and  continued  during  that  day,  the  28th, 
and  the  29th.  The  record  stated  the  impanelling  of  the  jury, 
the  opening  of  the  case  by  the  district  attorney,  the  fact  that 
evidence  was  given  on  the  part  of  the  plaintiffs  and  on  the 
part  of  the  defendants,  and  the  following  verdict  of  the  jury: — 

"  Verdict  in  favor  of  the  United  States,  viz. : 
For  the  balance  acknowledged,     ....  $32,400.13 
And  commissions, 28,169.44 

Amounting  to $60,569.57 

"  John  Castbllano,  Foreman. 
^^New  Orleans^  January  29iA,  1848." 

The  verdict  was  recorded  and  judgment  entered  up  on  the 
9th  of  February,  1848.  But  the  record  did  not  show,  in  any 
part  of  it,  what  the  evidence  was  which  was  given  either  on 
the  part  of  the  plaintiffs  or  defendants.  The  following  bills 
of  exception  reier  to,  but  do  not  state  it. 
♦1  '561  *"  ^^^  afterwards,  to  wit,  on  the  4th  day  of  February, 
J  1848,  the  following  bill  of  exceptions  was  filed  by  the 
United  States  district  attorney : — 

"  The  United  States  v.  Thomas  Gibbbs  Morgan  and 

others. 

In  the   United   States  Circuit   Court  in  and  for  the   Fifth 

Circuit  and  District  of  Louisiana. 

"Be  it  remembered,  that,  at  the  December  term  of  said 
court,  on  the  trial  of  the  above-named  case,  on  this  Saturday, 
the  29th  day  of  January,  in  the  year  1848,  after  the  argument 
on  both  sides  had  been  closed,  and  before  the  jury  had  retired, 
the  Attorney  of  the  United  States  for  the  district  aforesaid 
prayed  the  court  to  charge  the  jury  as  follows,  to  wit: — 

*'  First.  That  T.  G.  Morgan,  and  the  sureties  on  his  official 
bond,  were  liable  in  law  for  the  sum  of  $99,915.27,  an  amount 
of  treasury-notes  received  by  T.  G.  Morgan,  collector,  in  pay- 
ment of  public  dues,  and  lost  by  him,  or  stolen  from  him 
while  in  his  possession,  after  they  ^lad  been  marked  *  can- 
celled,' and  before  they  were  deposited  in  the  post-office ;  for 
which  purpose  they  had  been  put  up  in  a  bundle. 

"  And,  on  the  day  and  date  aforesaid,  the  attorney  of  the 
United  States  aforesaid  further  prayed  the  court  to  charge 
the  jury,— 

"  Second.  That  the  defendant,  T.  G.  Morgan,  and  the  sure- 
ties on  his  official  bond,  were  liable  in  law  for  the  sum  of 
$1,074.89,  being  the  amount  of  two  treasury-notes  of  Ave 
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hundred  dollars  each,  aud  the  interest  thereon ;  which  notes 
were  received  in  payment  of  public  dues  by  T.  G.  Morgan, 
collector,  stolen  from  his  office,  altered,  and  afterwards  again 
received  by  him. 

"  The  court  refused  to  give  the  above  charges  as  required, 
but  charged  the  jury  that,  if  they  believed,  from  the  evidence 
before  them,  that  the  treasury-notes  in  controversy  were  re- 
ceived by  the  defendant  in  payment  of  revenue,  and  that  he 
took  receipt  upon  the  back  of  them  when  received  from  the 
persons  paying  them  in,  and  cancelled  them  on  the  face  of 
each  according  to  law,  and  had  them  put  into  a  bundle  in  the 
usual  manner  for  transmitting  them  to  the  Treasury  Depart- 
ment, and  gave  orders  to  the  person  who  had  been  in  the 
habit  of  delivering  them  at  the  post-office  to  deposit  them 
there  for  transmission,  and  they  were  lost  or  purloined  with- 
out the  knowledge  or  consent  of  defendant,  he  is  not  answera- 
ble to  the  plaintiff  for  them.  And  the  court  further  charged 
the  jury,  that  if  they  believed  from  the  evidence  that  the  two 
treasury-notes,  amounting  to  $1,074.89,  were  part  of  the 
treasury-notes  so  cancelled,  and  intended  to  have  been  for- 
warded to  the  Treasury  Department,  but  had  been  subse- 
quently so  altered  *without  the  knowledge  or  consent  r#i  cy 
of  the  defendant,  so  as  to  make  them  appear  to  be  '- 
genuine,  and  he  afterwards  received  them  in  payment  of 
duties  believing  them  to  be  genuine,  he  is  not  responsible  to 
the  plaintiff  for  them,  but  is  entitled  to  a  credit  on  the  account 
of  the  plaintiff  for  that  amount. 

^^  Wherefore,  the  attomev  of  the  United  States  aforesaid 
tenders  this  his  bill  of  exceptions  to  the  said  refusal,  and  prays 
the  same  may  be  made  a  part  of  the  record. 

"  Thbo.  H.  McCaleb,  Fl.  s.] 

U.  S.  Judge. 

"  And  afterwards,  to  wit,  on  the  6th  day  of  February,  1848, 
the  following  bill  of  exceptions,  taken  by  the  counsel  of  the 
defendants,  was  filed : — 

"The  United  States  v.  Thomas  Gibbes  Morgan  and 

others. 

In  the  United  States  Circuit  Court,  in  and  for  the  Fifth  Cir- 
cuit and  District  of  Louisiana. 

''  Be  it  remembered,  that,  at  the  December  term  of  said 
court,  on  the  trial  of  the  above-named  case,  on  this  Saturday, 
the  29th  day  of  January,  in  the  year  1848,  after  the  defend- 
ants had  introduced  evidence  to  show  that  the  item  charged 
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by  the  said  T.  G.  Morgan  in  his  account  for  the  second  quar- 
ter of  the  year  1842,  for  safe-keeping  and  disbursement  of 
public  moneys  from  12th  July,  1842,  to  26th  July,  1843,  being 
commission  thereon,  amounting  to  the  sum  of  $28,169.44,  was 
reasonable  and  just  under  the  circumstances,  and  which  said 
item  had  been  disallowed  by  the  accounting  officer  of  the 
Treasury  Department ;  and  after  the  argument  on  both  sides 
had  been  closed,  and  before  the  jury  had  retii*ed,  the  counsel 
for  the  defendants  aforesaid  requested  and  prayed  the  court 
to  charge  the  jury  as  follows: — 

"  That  the  deiendant,  T.  G.  Morgan,  when  acting  as  col- 
lector of  the  customs,  not  being  under  the  law  a  disbursing 
officer,  and  the  payment  of  the  drafts  drawn  on  him  by  the 
Treasurer  of  the  United  States  not  being  in  the  course  of  his 
duties  as  collector,  he  is  entitled  to  a  reasonable  compensa- 
tion for  his  risk  and  trouble  in  keeping  and  disbursing  the 
money. 

"  The  court  refused  to  give  the  above  charge  as  required, 
but  charged  the  jury  that,  under  the  law,  the  defendants  were 
not  entitled  to  the  credit  and  compensation  by  them  claimed 
as  aforesaid. 

"  Wherefore  the  defendants,  by  their  counsel,  tender  this 
their  bill  of  exceptions  to  the  said  refusal,  and  pray  that  the 
same  may  be  made  a  part  of  the  record. 

"  Thbo.  H.  McCaleb,  [l.  s.] 

U.  S.  Judge:' 

*1581       *The  attorney  for  the  United  States  sued  out  a  writ 
J  of  error,  and  brought  the  case  up  to  this  court. 
It  was  argued  by  Mr.  Crittenden  (Attorney-General),  for  the 
plaintiffs  in  error,  no  counsel  appearing  for  the  defendants. 

Mr.  Crittenden  contended  that  the  court  erred  to  the  preju- 
dice of  the  United  States  in  the  instructions  given,  and  also 
in  refusing  to  give  those  requested  on  their  part,  and  that  the 
defence  allowed  by  the  court  below  did  not  discharge,  and 
ought  not  to  discharge,  the  collector  and  his  sureties  in  this 
action  on  his  official  bond,  and  referred  to  United  States  v. 
Frescott^  3  Howard,  678. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  an  official  bond,  given  to  secure  the 
faithful  performance  of  duty  by  one  of  the  defendants,  as  col- 
lector of  the  port  of  New  Orleans. 

His  appointment  took  place  in  June,  1841,  and  the  bond 
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was  dated  in  December  of  the  same  year,  and  the  condition 
was  averred  to  have  been  broken  in  1848  by  not  paying  over 
large  sums  of  money  collected  for  the  United  States,  and  by 
not  making  seasonable  returns  of  his  accounts. 

The  breaches  were  denied,  and  at  the  trial  it  would  seem 
that  evidence  was  given  in  relation  to  them,  and  the  jury  re- 
turned a  verdict  for  the  plaintiffs  for  $60,569.67. 

But  something  like  $100,000  more  appear  to  have  been 
claimed,  which  the  jury,  under  the  instructions  given  by  the 
court,  disallowed,  and^exceptions  were  thereupon  filed  to  these 
instructions. 

The  object  and  character  of  the  exceptions  are  intelligible 
by  means  of  what  is  stated  by  the  judge  in  connection  with 
them,  though  no  preliminary  evidence  is  set  out,  on  which 
the  points  of  law  arose. 

This  mode  of  di*awing  up  a  bill  of  exceptions  is  defective, 
as  the  material  facts  or  proofs  on  which  the  instructions  rest 
should  be  inserted  before  the  instructions,  in  order  that  we 
may  see  if  the  points  arise  on  which  they  are  given,  and  to 
which  exception  is  taken.  Zeller*%  Lessee  v.  Eckert  et  al.^  4 
How.,  297,  298 ;  Vassee  v.  Smith,  6  Cranch,  288,  284 ;  8  How., 
666,  666. 

The  treasury  transcript  in  support  of  the  suit,  and  the  pre- 
cise breach,  and  the  instructions  or  circulars  from  the  Depart- 
ment as  to  the  mode  of  cancelling  and  transmitting  the  notes 
in  the  present  case,  should  appear,  so  far  as  material,  as  well 
as  the  evidence  how  they  were  in  fact  cancelled,  and  what  has 
probably  become  of  them  since. 

*But  considering  that  we  can,  by  way  of  inference  r«-i  eg 
from  the  instructions  in  the  form  in  which  they  were  '■ 
given,  ascertain  the  substance  of  the  facts,  and  save  delay  in 
sending  the  case  back  for  a  fuller  and  more  technical  bill 
before  deciding  the  points  of  law  presented,  we  have  con- 
cluded to  state  our  opinion  now  on  those  points. 

And  neither  party  can  complain  of  this,  when,  as  here, 
neither  has  objected  to  the  imperfect  form  of  this  bill,  and 
when  the  questions  on  which  the  judge  instructed  the  jury 
are  apparent,  and  are  not  pretended  to  have  been  abstruse  or 
irrelevant,  but  related  to  the  gist  of  the  matter  in  contro- 
versy.   Etting  V.  Bank  of  the  United  States,  11  Wheat.,  69. 

The  material  facts,  from  what  is  developed  in  the  charge, 
seem  to  have  been,  that  the  collector  received  near  $100,000 
for  duties  in  treasury-notes,  and  cancelled  them ;  but  after 
being  put  up  in  a  bundle  to  be  sent  to  the  Treasury  Depart- 
ment, through  the  post-office,  and  orders  given  to  the  servant 
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accustomed  to  deliver  packages  there  to  deliver  these,  the 
bundle  was  stolen  or  lost. 

It  appeared  further,  that  two  of  these  notes  for  $500  each 
were  soon  after  altered  and  presented  to  the  collector  in  pay- 
ment of  other  duties,  and  received  by  him  as  genuine. 

One  of  these  instructions  excepted  to  was,  that  if  these  last 
two  notes  were  taken  by  the  collector  without  his  knowledge 
or  consent  to  their  alteration,  and  if  they  appeared  to  be  gen- 
uine, and  he  believed  them  to  be  so,  he  was  not  liable  for 
their  amount  and  interest. 

But  we  all  agree  in  opinion  that  this  instruction  was  erro- 
neous. A  collector  is  bound  to  take  genuine  money  or  notes 
rather  than  counterfeit  ones,  or  the  government  would  be 
exposed  to  infinite  frauds  and  losses.  The  collector,  too, 
need  not  thus  suffer  in  a  case  like  this,  as  he  is  required  to 
keep  a  register  of  all  treasury  notes  received,  and  from  whom 
taken ;  and  if  any  prove  to  be  counterfeit,  or  altered,  he  has 
a  remedy  in  his  own  name,  or  that  of  the  government,  for  the 
amount  on  the  person  who  paid  them  in. 

It  is  well  settled,  likewise,  that  an  attempted  payment  in 
counterfeit  money,  as  cash,  is  in  law  no  payment.  Mlis  y. 
Wild,  6  Mass.,  321 ;  Young  v.  Adams^  Id.,  182,  186 ;  Jone9  et 
al.  V.  Ryder  et  aZ.,  5  Taunt.,  488 ;  Salem  Bank  v.  (rlotteester 
Bank,  17  Mass.,  1,  27,  28 ;  2  Johns.  (N.  Y.),  455 ;  6  T.  R.,  62. 
And  as  the  collector  here  has  given  a  dischars^e  for  the  duties 
to  the  amount  of  these  notes,  and  has  acknowledged  the 
receipt  of  pajrment  for  the  duties  to  the  government,  as  well 
as  the  importer,  and  received  or  paid  over  nothing  for  them 
which  he  was  authorized  to  receive,  he  must  stand  chargeable 
for  that  amount. 

*1601  *^^  ^^  ^^  more  justified  in  taking  cancelled  treas- 
^  ury-notes  for  duties  than  in  taking  waste-paper,  and  it 
was  his  particular  duty  to  see  that  they  had  not  been  can- 
celled or  counterfeited ;  and  in  the  schedule  of  the  treasury- 
notes,  which  he  was  obliged  to  keep,  he  had  ample  means  of 
detection.  Though  the  government  might  still  possess  a 
remedy  against  the  importer  for  the  duties,  there  having  yet 
been  no  valid  payment  by  him,  yet  this  is  no  bar,  if  they 
choose  to  resort  to  their  remedy  on  the  bond  of  the  collector, 
for  his  ofiicial  negligence  and  wrong  in  taking  for  theii* 
revenue  counterfeit  or  cancelled  notes. 

The  other  instruction  presents  a  question  of  more  diffi- 
culty. It  was,  that  the  collector  was  not  liable  for  the  treas- 
ury-notes which  he  had  received  for  duties,  if  they  had  been 
duly  cancelled,  after  received,  and  were  put  up  and  ordered 
to  be  delivered  at  the  post-office  for  transmission  to  the 
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Treasury  Department,  though  they  were  lost  or  purloined 
(without  his  knowledge  or  consent)  before  placed  in  the 
charge  of  the  post-office. 

A  majority  of  us  think  that  this  instruction  also  was  erro- 
neous. It  is  manifest  that,  if  the  notes,  though  cancelled  for 
security  in  keeping  them  till  transmitted,  were  still  to  be 
regarded  for  any  purpose  as  money,  the  collector  must  be 
considered  as  liable  for  their  amount  till  paid  to  the  Depart- 
ment, or  actually  delivered  at  the  post-office,  in  conformity 
with  the  orders  of  the  Department.  It  would  then  be  a 
liability  on  his  bond  to  pay  over  what  money  he  had  received, 
as  that  manifestly  had  not  here  been  done ;  or  it  would  be  a 
liability  to  perform  his  duty  as  promised  in  his  oath  and 
bond,  and  as  required  by  law  and  treasury  instructions, — ^to 
transmit  or  pay  over  the  notes,  and  which,  considering  them 
as  money,  it  cannot  be  pretended  he  has  done.  On  this  it  is 
enough,  in  support  of  his  continued  responsibility,  to  refer  to 
the  United  States  v.  Prescott^  3  How.,  678. 

But  were  these  notes,  when  lost,  still  money? 

It  is  true  that  originally  they  were  by  law  to  be  received 
as  money.  (Act  of  12th  October,  1837,  6  Stat,  at  L.,  202,  § 
6.)  The  fact  that  he  is  liable  for  the  interest  on  these  notes . 
after  received  and  cancelled,  and  until  they  reach  the 
Department,  appears  to  favor  the  idea  that  the  notes  were 
still,  for  some  purposes  at  least,  to  be  treated  as  continuing 
money  between  the  collector  and  the  Department.  (6  Stat, 
at  L.,  203,  §  7.) 

But  if  this  view  be  not  clearly  sustainable,  and  we  doubt 
whether,  under  all  the  circumstances,  after  cancelled,  they 
can  be  regarded  as  money,  or  money's  worth,  for  the  purpose 
of  sustaining  this  action,  yet  it  is  clear  that  they  still  possess 
some  *value  as  vouchers,  and  as  evidence  for  the  r«ig-f 
Treasury  Department  that  they  have  been  redeemed.  ^ 

It  is  still  clear,  also,  that,  though  cancelled,  the  Treasury 
Department,  unless  having  possession  of  them,  is  exposed  to 
expense  and  loss  by  their  being  altered,  and  the  cancellation 
removed  or  extracted,  and  their  getting  again  into  circulation, 
as  two  did  here,  and  being  twice  paid  by  the  government. 

For  that  reason,  these  notes,  though  cancelled,  are,  by  law 
and  treasury  oixlers,  to  be  transmitted  to  the  Department, 
and  when  received  there  are  to  be  credited  to  the  collector ; 
but  not  till  then,  as  a  general  rule.  If  the  collector,  therefore, 
fails,  to  send  them  there  or  to  do  all  which  is  proper  to  get 
them  there,  by  having  them  put  into  the  actual  possession  of 
some  public  transmitting  agent  like  the  post-office,  he  fails  in 
his  duty ;  and  it  is  not  enough  for  him  to  say,  in  justification, 
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as  in  this  case,  and  as  the  court  below  upheld,  that  he  gave 
orders  to  the  accustomed  servant  to  put  them  in  the  post-office. 

That  servant  was  his  own  agent,  and  not  the  agent  of  the 
Treasury  Department.  He  allowed  the  notes  to  be  lost  or 
stolen  before  reaching  the  post-office.  His  employer  must 
suffer  by  his  neglect  or  unfaithfulness  rather  than  third  per- 
sons. The  condition  of  the  bond  of  the  collector  has,  there- 
fore, in  this  view,  never  been  fulfilled,  and  primd  facie  he  is 
technically  liable  for  its  penalty,  and  is  in  justice,  as  well  as 
law,  responsible  for  the  amount  of  the  injury  thus  caused  by 
himself  or  his  own  agent. 

The  rule  of  damage  would  be  the  amount  of  the  notes, — 
unless  it  appeared,  as  here,  that  they  had  been  cancelled,  and 
unless  it  was  shown  that  the  government  had  suffered,  or  was 
likely  to  suffer,  damages  less  than  their  amount.  How  much 
is  the  real  damage,  under  all  the  circumstances,  is  a  question 
of  fact  for  the  jury,  and  should  be  passed  on  by  them  at 
another  trial. 

Only  that  amount  rather  than  the  whole  bond  need,  in  a 
liberal  view  of  the  law,  and  of  his  bond,  be  exacted ;  and  that 
amount  neither  he  nor  his  sureties  can  reasonably  object  to 
paying,  when  he,  by  the  neglect  of  himself  or  his  agent,  has 
caused  all  the  injury  which  he  is  in  the  end  required  to  reim- 
burse. And  if  any  equities  exist  to  relieve  him  from  that, 
none  of  which  are  seen  by  us,  it  must  be  done  by  Congress 
and  not  the  courts  of  law. 

Any  thing  less  than  this, — any  less  strict  rule,  in  the  public 
administration  of  the  finances,  would  leave  every  thing  loose 
or  unsettled,  and  cause  infinite  embarrassments  in  the  ac- 
counting offices,  and  numerous  losses  to  the  government. 

The  argument  which  has  been  pressed  to  exonerate  him 
*1  fi21  *®^®^  from  this  extent  of  liability  rests  on  an  errone- 
^  ous  impression  that  he  was  acting  as  a  bailee,  and 
under  tlie  responsibilities  of  only  the  ordinary  diligence  of  a 
depositary  as  to  the  cancelled  notes,  when  in  truth  he  was 
acting  under  his  commission  and  duties  by  law,  as  collector, 
and  under  the  conditions  of  his  bond.  The  collector  is  no 
more  to  be  treated  as  a  bailee  in  this  case  than  he  would  be 
if  the  notes  were  still  considered  for  all  purposes  as  money. 

He  did  not  receive  them  as  a  bailee,  but  as  a  collecting 
officer.  He  is  liable  for  them  on  his  bond,  and  not  on  any 
original  bailment  or  lending. 

And  if  the  case  can  be  likened  to  any  species  of  bailment 

in  forwarding  them,  by  which  they  were  lost,  it  is  that  of  a 

common  carrier  to  transmit  them  to  the  treasury,  and  in 

doing  which  he  is  not  exonerated  by  ordinary  diligence,  but 
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must  answer  for  losses  by  larceny  and  even  robbery.  2  Salk., 
919 ;  8  Johns.  (N.  Y.),  213 ;  Ang.  Car.,  §§  1,  9. 

Finally,  we  decide  on  this  last  question  as  a  matter  of  law 
this,  and  this  only,  namely,  that  the  collector  is  liable  for  all 
the  actual  damages  sustained  by  his  not  returning  the  notes 
as  acquired  by  law  and  oiBcial  circulai*s ;  or  for  not  putting 
them  in  the  post-office  so  as  to  be  returned.  (6  Stat,  at  Large, 
203.)  But  how  much  this  damage  was  is  a  matter  of  proof 
before  the  jury,  fixing  the  real  amount  likely  to  happen  from 
their  getting  into  circulation  again,  as  two  of  them  did  here, 
from  delay  and  inconvenience  in  obtaining  the  proper  vouchers 
to  settle  accounts,  for  the  want  of  evidence  at  the  Depart- 
ment that  the  notes  had  been  redeemed,  or  from  any  other 
direct  consequence  of  the  breach  of  the  condition  of  his 
bond,  and  of  his  instructions  under  it. 

Their  return  in  the  mode  prescribed  was  by  the  original 
treasury-note  law  deemed  important  "  to  promote  the  public 
interests  and  convenience,  and  secure  the  United  States  and 
the  holders  of  said  notes  against  fraud  and  losses."  (Sec. 
12th  of  the  act  of  1837,  before  cited.)  The  neglect  to  do 
this  is  a  manifest  and  injurious  breach  of  his  bond. 

The  judgment  below,  then,  must,  for  both  of  these  instruc- 
tions excepted  to,  be  reversed,  and  the  case  sent  back  for 
another  trial,  in  conformity  with  the  principles  we  have  laid 
down. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  *and  the  same  is  hereby,  reversed,  and  r#i  go 
that  this  cause  be,  and  the  same  is  hereby,  remanded  ^ 
to  the  said  Circuit  Court,  with  directions  to  award  a  venire 
facias  de  novo. 


<!•<• 


Erich  Christian  Ludwig  Gruner,  Claimant  of  the 
Schooner  Fairy,  her  Tackle,  &c.,  Appellant,  v. 
The  United  States. 

Where  a  yessel  was  libelled  in  the  District  Court  and  sold  by  agreement  of 
parties,  and  the  proceeds  of  sale  amounted  only  to  $850,  which  was  paid 
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into  the  rsgistry,  this  is  insufficient  to  bring  the  case  within  the  jurisdiction 
of  this  court,  although  an  agreement  by  counsel  was  filed  admitting  the 
value  of  the  vessel  to  be  more  than  two  thousand  dollars.^ 
This  agreement  would  be  evidence  of  the  value  if  notiiing  to  the  contrary 
appeared  in  the  record.  But  the  decision  of  the  court  would  only  determine 
the  right  to  the  proceeds  of  sale,  viz.  9860,  and  the  case  must  therefore  be 
dismissed,  for  want  of  jurisdiction.^ 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Texas. 

The  facts  in  the  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

It  was  argued  by  Mr.  Sherwood^  for  the  appellant,  and  Mr. 
Crittenden  (Attorney-General),  for  the  appellees. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

The  schooner  Fairy  was  seized  by  the  collector  of  the  port 
of  Galveston  for  a  violation  of  the  registry  acts  of  the  United 
States,  and  libelled  in  the  District  Court  for  the  District  of 
Texas. 

A  few  days  before  she  was  seized  by  the  collector,  she  had 
been  seized  by  the  sheriff  of  Galveston  County  upon  process 
of  sequestration  issuing  from  a  State  court  at  the  instance  of 
Gruner,  the  appellant.  He  appeared  in  the  admiralty  court, 
and  denied  that  the  vessel  was  liable  to  forfeiture  under  the 
registry  acts ;  and  averred  that  he  had  an  equitable  lien  upon 
her  to  the  full  amount  of  her  value,  by  reason  of  certain 
transactions  with  a  man  bv  the  name  of  Fruh,  which  are  set 
out  at  large  in  his  answer ;  that  he  had  proceeded  to  enforce 
this  lien  in  the  proper  court  of  the  State  of  Texas,  and  had 
obtained  process  of  sequestration  against  the  Fairy,  which 
had  been  duly  served,  and  that  she  was  in  the  custody  of  the 
sheriff  of  Galveston  County  upon  this  process  when  she  was 
seized  by  the  collector ;  and  he  denied  that  the  District  Court 
had  jurisdiction  to  proceed  against  her  when  she  was  pre- 
viously in  custody  of  the  law  upon  process  from  the  State 
court. 

While  the  suit  was  pending  in  the  District  Court,  a  written 
agreement  was  filed  between  the  district  attorney  and  the 
*1641  *pr^^^^  f^^  ^^®  claimant,  hy  which  it  was  stipulated, 
-*  that,  upon  the  attorney  for  the  United  States  procur- 
ing an  order  from  the  District  Court  for  the  sale  of  the 
vessel,  and  upon  a  similar  order  being  obtained  from  the 
State  court,  the  vessel  should  be  sold,  and  the  proceeds  paid 

*  See  note  to  Knapp  r.  Banks,  2        >  Applied.     Merrill   r.  Pettjf^    16 
How.,  78.  WaU.,  346. 
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into  the  registry  of  'the  District  Court  of  the  United  States, 
to  abide  the  ultimate  decision  of  the  suits  in  the  two  courts ; 
the  rights  of  neither  party  to  be  prejudiced  by  the  sale.  The 
sale  was  accordingly  ordered ;  and  the  schooner  was  sold  by 
the  marshal  for  $850,  and  the  proceeds  paid  into  the  registry. 
And  upon  the  final  hearing  of  the  case  the  court  condemned 
the  Fairy  as  forfeited  to  the  United  States,  and  disallowed 
the  claim  of  Gruner  under  the  sequestration  from  the  State 
court. 

There  is  an  agreement  in  the  record  signed  by  the  attor- 
neys of  the  parties,  admitting  that  the  schooner  was  worth 
over  two  thousand  dollars. 

This  brief  statement  will  show  how  the  question  of  juris- 
diction arises  in  this  court.  And  as  we  think  the  case  must 
be  disposed  of  upon  that  question,  it  is  unnecessary  to  state 
more  particularly  the  facts,  or  the  points  of  law  which  arose 
on  the  trial,  and  which  are  fully  discussed  in  the  printed 
arguments  filed  in  the  case. 

The  vessel  has  been  sold  by  the  consent  of  the  parties,  and 
the  proceeds  of  sale  paid  into  the  registry.  This  sum  of 
money  is  the  only  matter  in  controversy  in  this  court ;  and  if 
the  decree  of  the  District  Court  is  affirmed  or  reversed,  the 
decision  would  do  nothing  more  than  determine  the  ri^ht  to 
this  money ;  and  the  sum  paid  into  the  registry  is  far  oelow 
the  amount  necessary  to  give  jurisdiction  to  this  court. 

It  is  true  that  there  is  an  admission  by  the  parties,  as  we 
have  already  stated,  that  the  vessel  was  worth  more  than  two 
thousand  dollars.  And  this  admission  would  be  evidence  of 
the  value  where  nothing  to  the  contrary  appeared  in  the  rec- 
ord. But  the  consent  or  agreement  of  parties  cannot  give 
jurisdiction  to  this  court.  Its  appellate  power  is  regulated 
and  limited  by  law.  And  as  it  appears  on  the  face  of  the 
record  that  the  sum  in  controversy  is  below  two  thousand 
dollars,  the  appeal  must  be  dismissed  for  want  of  jurisdiction. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  this  cause  be,  and  the  same  is  hereby,  dia- 
missed,  for  want  of  jurisdiction. 
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*1651  *^-^^^^^^^  D'Arcy,  Plaintiff  in  ebboe,  v.  Morbis 
J      Ketchum,  Thomas  Rogebs,  and  Edwabd  Bb- 

MENT,  CoPAKTNEKS,  TRADING  UNDEB  THE  NAMB  AND 

FiBM  OF  Ketchum,  Rogers,  and  Bement. 

A  statute  of  the  State  of  New  York  provides,  that,  where  joint  debtors  are 
sued  and  one  is  brought  into  court  on  process,  if  Judgment  shall  pass  for 
plaintiff,  he  shall  have  judgment  and  execution  not  only  against  the  party 
brought  into  court,  but  also  against  other  joint  debtors  named  in  the  origi- 
nal process,  in  the  same  manner  as  if  they  had  all  been  taken  and  brought 
into  court  by  virtue  of  such  process ;  but  it  shall  not  be  lawful  to  issue  or  ex- 
ecute any  such  execution  against  the  body  or  against  the  sole  property  of 
any  person  not  brought  into  court. 

Where  a  judgment  was  given  in  New  York  against  two  partners,  one  of  whom 
resided  in  Louisiana  and  was  never  served  with  process,  and  an  action  was 
brought  against  him  in  Louisiana  upon  this  judgment,  a  peremptory  excep- 
tion, in  the  nature  of  a  demurrer,  that  "  the  judgment  sued  upon  is  not  one 
upon  which  suit  can  be  brought  against  the  defendant  in  this  court,"  was 
well  founded.^ 

Congress  did  not  intend,  by  the  act  of  1790,  to  declare  that  a  judgment  ren- 
dered in  one  State  against  the  person  of  a  citizen  of  another,  who  had  not 
been  served  with  process  or  voluntarily  made  defence,  should  have  such 
faith  and  credit  in  every  other  State  as  it  had  in  the  courts  of  the  State  in 
which  it  was  rendered.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Louisiana. 

Mr.  Justice  McKinley  did  not  sit  on  the  trial  of  this  cause 
in  the  Circuit  Court. 

1  Applied.  Pennoyer  v.  Neffj  5  When  sued  in  one  State  on  a  judg- 
Otto,  720,  729.  Followed.  Rubber  ment  obtained  in  another,  the  def end- 
Co.  V.  Goodyear,  9  Wall.,  810 ;  Thomp-  ant  may  plead  that  the  suit  was  begun 
son  V.  Whitman^  18  Id.,  464.  by  attachment,  without  personal  ser- 

^  Followed.  Christmas  v.  Russell,  vice  of  process.  Lincoln  v.  Tower, 
6  Wall.,  302 ;  Hall  v.  Lanning,  1  Otto,  supra ;  Wesiervelt  v.  Lewis,  supra.  So, 
168.  Cited.  Lafayette  Ins.  Co.  v.  the  defendant  may  plead  that  he  was 
French,  18  How.,  wQ ;  Inbusch  v.  Far-  not  served  with  process  within  the 
well,l  Black,  571;  Mason  v.  Eldred,  jurisdiction.  (Cases  above  cited.) 
6  Wall.,  239 ;  Cheever  v.  Wilson,  9  Id.,  Farmers  Loan  ^  Trust  Co.  v.  McKin- 
123 ;  Public  Works  v.  Columbia  College,  ney,  6  McLean,  1.  But  not  if  the 
17  Id.,  528.  See  also  Michaels  v.  Post,  record  shows  service  or  voluntary  ap- 
21  Wall.,  428;  Lamp  Chimney  Co.  v.  pearance.  lb;  lb;  Thompson  v.  Em- 
Brass  4rc.  Co.,  1  Otto,  661 ;  Moch  v.  mert,  4  Mcliean,  96. 
Virginia  Fire  ^c.  Insurance  Co.,  10  In  Bischoff  v.  Wethered,  9  Wall., 
Fed.  Rep.,  706;  s.  c,  4  Hughes,  120;  812,  it  was  held  that  a  judgment  re- 
G^roAaw  V.  iSpcnccr,  14  Fed.  Rep.,  605;  covered  in  the  Common  Pleas,  at 
Holmes  v.  Oregon  (fc.  R.  R.  Co.,  7  Westminster,  England,  against  a  per- 
Sawy.,  401 ;  Bedell  v.  Scruton,  64  Vt.,  son  in  the  United  States,  without  any 
495.  S.  P.  Lincoln  v.  Tower,  2  Mc-  service  of  process  on  him,  or  of  any 
Lean,  473;  Wesiervelt  v.  Lewis,  Id.,  notice  of  the  suit  other  than  a  per- 
511 ;  Warren  Manuf.  Co.  v.  Etna  Ins.  sonal  one  served  on  him  in  this  coun- 
Co.,  2  Paine,  502 ;  Field  v.  Gibbs,  Pet.  try,  has  no  validity  here,  even  of  a 
C.  C.,  155;  iSumner  v.  Marcy,  3  Woodb.  primd  facie  character. 
&  M.,  105. 
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In  February,  1849,  there  were  two  commercial  houses,  one 
trading  under  the  name  of  A.  H.  Gossip  &  Co.  in  New  York, 
and  the  other  under  the  name  of  Gossip  &  Co.  in  New 
Orleans.  The  firm  of  A.  H.  Gossip  &  Co.  consisted  of 
Aurungzebe  H.  Gossip  and  Joseph  Calder,  and  the  firm  in 
New  Orleans  consisted  of  George  H.  Gossip  and  James 
D'Arcy. 

On  the  4th  of  February,  1849,  the  New  York  house  drew 
the  following  bill  of  exchange  upon  the  New  Orleans  house, 
viz.: — 

"  |l,461iVff.  New  York,  ^th  February,  1839. 

''  Four  months  after  date,  pay  to  our  own  order  fourteen 
hundred  and  sixty-one  -^  dollars,  value  received,  and  charge 
the  same  to  account  of 

(Signed,)  A.  H.  Gossip  &  Co. 

167  Water  St.,  New  Yorhr 
"  To  Messrs.  Gossip  &  Co., 

St.  Charles  St.,  New  Orleans.    (Accepted.) 

"  Accepted  • 

"  Gossip  &  Co." 
Indorsed : 

**A.  H.  Gossip  &  Co. 
J.  Stewakt,  6  Flatt  St:' 

*This  bill  appeared  to  have  passed  into  the  hands  of  r#-|^^ 
Ketchum,  Rogers,  and  Bement,  and  not  to  have  been  *- 
paid  at  maturity. 

In  February,  1840,  Ketchum,  Rogers,  and  Bement  brought 
an  action  in  the  Superior  Court  of  the  City  of  New  York 
against  the  drawers  and  acceptors  of  the  bill,  viz.  Aurungzebe 
H.  Gossip,  Joseph  Calder,  George  H.  Gossip,  and  James 
D'Arcy.  The  suit  was  brought  against  them  jointly,  and  the 
declaration  contained  the  money  counts,  together  with  a  notice 
that  the  bill  of  exchange  would  be  given  in  evidence  under 
these  counts. 

The  record  did  not  show  that  any  process  was  served  upon 
either  of  the  four  defendants.  George  H.  Gossip,  a  partner 
in  the  New  Orleans  house,  voluntarily  appeared.  The  record 
contained  a  suggestion  that  neither  the  declaration  nor  any 
notice  of  the  rule  to  plead  thereto  had  been  served  on  the 
defendants  Aurungzebe  H.  Gossip,  Joseph  Calder,  or  James 
D'Arcy.  George  H.  Gossip  pleaded  the  general  issue,  and 
gave  notice  of  a  set-ofiF. 

In  December,  1846,  the  cause  was  called  for  trial,  but 

176 


166  SUPREME  COURT. 


D'Arcy  v.  Ketchum  et  al. 


Oeorge  H.  Gossip  made  default.     A  jury  was  impanelled  to 
assess  the  damages,  who  gave  the  following  verdict,  viz. : — 

^^That  the  said  George  H.  Gossip  did  undertake  and 
promise  in  manner  and  form  as  the  said  plaintiffs  have  above 
thereof  complained  against  him,  and  they  assess  the  damages 
of  the  said  plaintiffs,  by  reason  of  the  non-performance  of  the 
said  several  promises  in  the  said  declaration  contained,  to  the 
sum  of  $1,418.81,  besides  their  costs  and  charges  by  them 
about  their  suit  in  that  behalf  expended,  and  for  those  costs 
and  charges  to  six  cents. 

^^  Therefore  it  is  considered  that  the  said  plaintiffs  do  re- 
cover, against  the  said  George  H.  Gossip  and  James  D'Arcy, 
their  damages  aforesaid,  bv  the  jury  aforesaid,  in  form  afore- 
said, and  also  the  sum  of  $52.06,  for  their  said  costs  and 
charges  by  the  said  court  now  here  adjudged  of  increase  to 
the  said  plaintiffs,  and  with  their  assent ;  which  said  damages, 
costs,  and  charges  in  the  whole  amount  to  $1,470.93 ;  and  the 
said  defendants  in  mercy,  &c. 

"Judgment  signed  tins  25th  day  of  January,  1847. 

"  Thomas  J.  Oakley." 

The  above  judgment  was  rendered  against  D'Arcy  as  well 
as  George  H.  Gossip,  under  a  statute  of  the  State  of  New 
York,  which  provides  that,  "  where  joint  debtors  are  sued 
and  one  is  brought  into  court  on  process,  he  shall  answer  the 
plaintiff;  and  if  judgment  shall  pass  for  plaintiff,  he  shall  have 
judgment  and  execution,  not  only  against  the  party  brought 
into  court,  but  also  against  other  joint  debtors  named  in  the 
*1671  ^^^S^"^^  *process,in  the  same  manner  as  if  they  had  all 
J  been  taken  and  brought  into  court  by  virtue  of  such 
process ;  but  it  shall  not  be  lawful  to  issue  or  execute  any 
such  execution  against  the  body  or  against  the  sole  property 
of  any  person  not  brought  into  court." 

Under  this  judgment  against  D'Arcy,  Ketchum,  Rogers, 
and  Bement  brought  a  suit  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana,  of  the  following  descrip- 
tion. The  suit  being  by  petition,  the  whole  of  it  will  be 
inserted. 

"The  petition  of  Morris  Ketchum,  Thomas  Rogers,  and 
Edward  Bement,  copartners,  doing  business  under  the  firm 
of  Ketchum,  Rogers,  and  Bement,  humbly  shows,  that  peti- 
tioners are  citizens  of  the  State  of  New  York,  and  that  James 
D'Arcy,  who  is  a  citizen  of  the  State  of  Louisiana,  is  indebted 
unto  petitioners  in  the  sum  of  $1,418.81,  with  interest  and 
costs,  for  this 
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'*That  heretofore,  to  wit,  on  or  about  December,  1846, 
George  H.  Gossip  and  James  D'Arcy,  being  jointly  and  sev- 
erally indebted  to  petitioners  in  the  aforesaid  sum,  petitioners 
recovered  in  the  Superior  Court  of  the  State  of  New  York 
a  final  judgment  against  said  George  H.  Gossip  and  James 
D'Arcy  for  said  sum  of  $1,418.81,  with  costs ;  which  said 
judgment  was  duly  and  legally  obtained,  and  was  and  is  valid 
and  binding  upon  said  debtors  in  the  State  of  New  York, 
where  the  same  was  rendered  as  aforesaid.  That  said  Gossip 
and  Company  was  a  commercial  firm  composed  of  said  G.  H. 
Gossip  and  said  James  D'Arcy ;  and  petitioners  show,  that  in 
virtue  of  said  judgment  they  are  entitled  to  recover  of  said 
D'Arcy  the  whole  sum  herein  claimed ;  that  he  refuses  to  pay 
the  same,  although  amicably  requested  to ;  all  of  which  more 
fully  appears  by  reference  to  the  exemplified  record  of  said 
judgment  and  proceedings,  made  part  hereof. 

"  Petitioners  therefore  pray  said  James  D'Arcy  be  cited, 
and  that  after  due  proceedings  he  be  condemned  to  pay  peti- 
tioners $1,418.81 ;  $52.12  costs,  interest  at  the  rate  of  seven 
per  centum  per  annum,  the  legal  interest  of  the  State  of 
New  York,  from  February  1,  1840,  till  paid,  and  for  general 
relief. 

"  And  as  in  duty,"  &c. 

To  this  petition  there  was  attached  an  exemplification  of 
the  record,  with  some  few  irregularities  which  it  is  not  worth 
while  to  specify. 

D'Arcy  appeared  and  filed  the  following  exceptions  and 
answer : — 

"  The  defendant  in  the  above  suit,  a  citizen  of  the  State  of 
Louisiana,  residing  in  New  Orleans,  now  comes  and  excepts 
*to  plaintiffs'  petition  filed  in  said  suit,  that  the  same  r*i  go 
is  not  addressed  to  any  court  of  the  United  States  of  *- 
America,  and  is  therefore  informal  and  should  be  dismissed. 

*'2d.  The  defendant  excepts,  that  the  judgment  sued 
upon  is  not  one  upon  which  suit  can  be  brought  against  the 
defendant  in  this  court. 

"  8d.  The  defendant  excepts  to  said  judgment  that  it  does 
not  follow  the  verdict ;  that  the  same  is  not  signed,  and  is 
not  final :  and  that  the  same,  with  the  record  of  proceedings 
in  the  suit  in  which  the  same  was  rendered,  is  not  properly 
certified,  as  required  by  law  ;  and  the  said  record  is  upon  its 
face  incomplete. 

4th.     The  defendant  pleads  prescription. 
If  the  above  exceptions  and  plea  are  overruled,  the  de- 
fendant for  answer  says,  that  he  does  not  owe  the  plaintiffs 
in  manner  and  form  as  set  forth  by  them ;  that  he  is  in  no 
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way  indebted  to  them  ;  and  prays  that  he  may  have  judg- 
ment thereof  in  his  favor,  and  that  said  plainti£Fs  be  con* 
demned  to  pay  all  costs." 

In  May,  1848,  these  exceptions  were  argued,  and  the  Cir- 
cuit Court  (Mr.  Justice  McKinley  being  absent)  overruled 
the  exceptions  and  gave  the  following  judgment : — 

**ThiB  cause  having  been  argued,  and  submitted  to  the 
court  on  the  8th  instant,  and  the  court  having  maturely  con- 
sidered the  same  under  the  law  and  the  evidence,  it  is  ordered, 
adjudged,  and  decreed,  that  there  be  final  judgment  rendered 
herein  in  favor  of  the  plaintiffs,  Ketchum,  Rogers,  and  Be- 
ment,  and  against  the  defendant,  James  D'Arcy,  for  the  sum 
of  $1,418.81,  with  interest  thereon  at  the  rate  of  seven  per 
centum  per  annum,  from  the  1st  day  of  February,  1840,  till 
paid,  $52.12  costs  of  suit  in  New  York,  and  the  costs  of  this 
suit  to  be  taxed. 

"  Judgment  rendered  May  17, 1848. 

"Signed  June  17,1848. 

"  Theo.  H.  MgCaleb,  [seal.! 

U.  8.  Judger 

A  motion  was  made  for  a  new  trial,  but  it  was  overruled. 
D'Arcy  then  sued  out  a  writ  of  error,  and  brought  the 
ease  up  to  this  court. 

It  was  argued  bv  Mr.  Coxe^  for  the  plaintiff  in  error,  and 
Mr.  Ketchum^  for  tne  defendants  in  error. 

Mr.  Coxe^  for  the  plaintiff  in  error,  made  the  following 
points. 

The  distinction  frequently  expressed  by  this  court  between 
judgments  that  are  erroneous  and  subject  to  reversal  on  error, 
*16Q1  **^^  those  which  are  essentially  defective  and  void, 
J  will  not  be  impugned  or  controverted ;  but  it  is  sub- 
mitted that  the  New  York  judgment  in  this  case,  and  which 
constitutes  the  sole  foundation  of  the  present  suit,  is  so  es- 
sentially defective,  that  it  cannot  give  support  to  this  judg- 
ment. 

1.  It  is  not  sufficiently  authenticated  as  the  law  requires, 
to  entitle  it  to  admission  in  evidence. 

The  foundation  of  the  existing  law  on  this  subject  will  be 
found  in  the  Constitution,  Art  IV.,  §  1,  which  provides  that 
"full  faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other 
State.  And  the  Congress  may,  by  general  laws,  prescribe 
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the  manner  in  which  such  acts,  records,  and  proceedings 
shall  be  proved,  and  the  effect  thereof." 

Congress,  by  the  act  of  May  26, 1790  (1  Stat,  at  L.,  192, 
c.  11),  did  prescribe  this  mode  of  authentication,  and  declare 
that  the  records  and  judicial  proceedings  of  the  courts  of  any 
State  shall  be  proved  or  admitted  in  any  other  court  within 
the  United  States,  by  the  attestation  of  the  clerk  and  the 
seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a 
certificate  of  the  judge,  &C.,  that  the  said  attestation  is  in  due 
form.    In  this  case  there  is  no  seal  of  court  attached. 

In  the  United  States  v.  Auredy^  11  Wheat.,  407,  this  court 
held  that  no  other  or  further  formality  is  required  than  the 
annexation  of  the  seal ;  the  act  of  Congress  requires  no  other 
authentication.  That  was  the  case  of  a  legislative  proceed- 
ing. 

In  Craig  v.  Brawn^  1  Pet.  C.  C,  352,  where  the  question 
arose  as  to  the  authentication  of  a  judicial  proceeding,  it  was 
held  that,  whenever  the  court  whose  record  is  certified  has 
no  seal,  this  fact  should  appear  in  the  certificate  of  the  clerk 
or  in  that  of  the  judge,  and  where  there  is  a  seal,  that  should 
be  appended.  The  record  in  this  case  shows  that  the  court 
has  a  seal,  yet  none  appears  on  the  paper.  This,  the  proper 
and  only  legal  authentication  of  a  judicial  record,  is  omitted. 

2.  The  judgment  does  not  appear  to  have  been  signed  by 
a  judge  of  the  Superior  Court.  In  his  attestation  the  chief 
justice  calls  himself  by  his  appropriate  title,  but  the  judgment 
itself  is  signed  Thomas  J.  Oakley,  without  any  designation 
of  office. 

8.  From  the  record  it  is  apparent,  not  only  that  D'Arcy 
never  was  served  with  process,  or  in  any  manner  notified  of 
the  proceeding,  but  it  fully  appears  that  there  was  no  attempt 
to  serve  him  with  process,  for  none  was  ever  issued ;  none  to 
serve  him  with  a  copy  of  the  declaration,  for  the  reason  as- 
signed, his  absence  from  the  jurisdiction  of  the  court;  no 
proceeding  against  him  by  public  notification  or  otherwise, 
to  inform  him  *of  the  pendency  of  the  suit ;  no  aver-  r«-«  (ta 
ment  of  any  default  warranting  a  judgment  in  his  ab-  *- 
sence. 

In  Mat/hew  v.  Thatcher^  6  Wheat.,  129,  this  court  held  that 
the  record  of  a  judgment  in  a  State  Court  is  conclusive, 
although  it  appears  the  suit  was  commenced  by  attachment, 
when  the  defendant  appeared  and  made  defence. 

In  Mollingsworth  v.  Barbour^  4  Pet.,  466,  this  court  cited 
5  Johns.  (N.  Y.),  37, 41 ;  3  Wils.,  297 ;  9  East,  192 ;  8  Johns. 
(N.  Y.),  86,  90 ;  and  affirmed  the  law  as  declared  by  Judge 
Trimble  on  the  circuit,  that  ^^  by  the  general  law  of  the  land, 
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no  court  is  authorized  to  render  a  judgment  or  decree  against 
any  one,  or  his  estate,  until  after  due  notice  by  service  of 
proooss  to  appear  and  defend.  This  principle  is  dictated  by 
natural  justice,  and  is  only  to  be  departed  from  in  cases 
oxprossly  warranted  by  law  and  excepted  out  of  the  general 
rule."    ooe  also  j).  476, 

Tho  objootions  hero  urged  were  distinctly  presented  to  the 
('Irouit  ('ourt  and  overruled. 

Tlio  proooodinga  in  the  Circuit  Court  are  scarcely  less 
Irrogiilar  and  extraordinary. 

1,  The  ])otition  is  addressed  to  the  court  by  a  name 
unknown  to  the  law. 

"i.  Tho  suit  is  instituted  against  D'Arcy  alone,  upon  a  joint 
judK»n«nt  against  two,  without  assigning  any  reason  for  omit- 
ting tlio  only  party  who  had  appeared  in  the  New  York  court, 
anil  wlio  alono  appears  to  be  party  to  the  proceedings  and 
verdict  in  that  court. 

8.  In  setting  out  that  judgement,  the  petitioners  have  mis- 
called the  court  in  which  it  is  said  to  have  been  rendered.  It 
is  called  the  Superior  Court  of  the  State  of  New  York.  In 
declarations  it  is  essential  that  the  plaintiff  should  set  out  the 
ground  of  his  action  with  the  most  rigid  particularity.  In 
suits  upon  judments  this  is  especially  required.  Any  variance 
is  fatal.  In  Coy  v.  Mymas^  2  Str.,  1171,  plaintiff  declared 
upon  a  judgment  for  £388  0«.  Irf.  as  a  judgment  for  £388, 
and  the  variance  was  held  fatal.  In  Pope  v.  Foster^  4  T.  R., 
690,  which  was  an  action  for  a  malicious  prosecution,  it  was 
held  that  an  averment  in  the  declaration  of  the  day  of  trial 
must  exactly  agree  with  the  record  to  be  produced  to  support 
it.  On  account  of  a  variance  as  to  the  day.  Lord  Kenyon 
nouHSuited  plaintiff,  and  the  court  refused  a  rule  to  set  aside 
the  nonsuit.  In  Green  v.  Bennett^  1  T.  R.,  656,  an  action 
against  defendant  for  negligence  as  attorney,  the  return  of 
the  writ  as  laid  in  the  declaration  varied  from  that  in  the 
record,  and  it  was  held  fatal.  In  Purcell  v.  Macnamara^  9  East, 
160,  the  case  of  Pope  v.  Foster  was  overruled,  on  the  single 
ground  that  the  day  constituted  no  part  of  the  description  of 
*17n  *^®  *judgment ;  had  it  been  so  laid,  the  variance  would 
J  have  been  fatal.  The  case  of  Qreen  v.  Bennett  is,  how- 
ever, approved. 

4.  The  judgment  in  the  Circuit  Court  does  not  correspond 
with  the  New  York  judgment,  on  which  suit  is  brought.  The 
petition  prays  that  defendant  be  condemned  to  pay  $1,418.81, 
152.12  costs,  with  interest  at  the  rate  of  seven  per  cent.,  the 
legal  interest  of  New  York,  from  February  1,  1840,  till  paid. 
The  New  York  judgment  is  for  $1,470.93,  including  costs, 
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without  any  express  allowance  of  interest,  and  consequently 
not^  bearing  interest  anterior  to  the  date  of  the  judgment,  viz. 
25th  January,  1847.  The  judgment  of  the  Circuit  Court  is 
for  f  1,418.81,  with  interest  at  seven  per  cent,  from  the  1st  of 
February,  1840,  beside  the  costs  of  both  suits,  thus  allowing 
interest,  according  to  the  New  York  rate,  for  about  seven 
years  before  any  was  due  under  the  New  York  judgment. 

Even  if  interest  could  be  allowed  from  a  date  anterior  to 
the  judgment,  which,  under  the  verdict  in  New  York,  clearly 
could  not  be  done,  yet  if  that  suit  was  in  fact  brought  on  the 
bill  of  exchange,  as  it  purports  to  be,  that,  being  payable  in 
New  Orleans,  could  only  bear  Louisiana  interest,  and  that 
from  the  date  of  the  judgment,  which  must  be  presumed  to 
have  comprehended  all  the  interest  then  due. 

In  violation  of  these  principles  the  judgment  of  the  Circuit 
Court  was  rendered,  and  on  these  grounds  should  be  reversed. 

6.  Again,  the  petition  sets  forth  that  the  petitioners,  on  or 
about  December,  1846,  recovered  this  judgment;  whereas, 
the  proof  is  that  the  judgment  was  signed  in  January,  1847  ; 
and  even  the  hour  and  minute  are  set  forth,  10.25  A.  M. 

Mr.  Ketchum^  for  the  defendants  in  error,  made  the  follow- 
ing points. 

I.  The  judgment  in  the  Superior  Court  was  properly  entered 
against  James  D'Arcy,  according  to  the  law  of  the  State  of 
New  York,  and  that  judgment  merged  the  demand  on  the 
promissory  note,  to  recover  which  the  suit  below  was  brought. 
Carman  v.  Townsend,  6  Wend.  (N.  Y.),  206 ;  Opinion  of 
Chancellor,  Id.,  209 ;  Oakley  v.  Aapinwall^  2  Sandf.  (N.  Y.),  8. 

II.  The  petition  not  only  sets  forth  the  judgment,  but  avers 
that  the  same  ^^  was  and  is  valid  and  binding  upon  said  debtors 
in  the  State  of  New  York,  where  the  same  was  rendered  as 
aforesaid,'^  and  also,  "  that  said  Gossip  and  Company  was  a 
commercial  firm,  composed  of  said  G.  H.  Gossip  and  said 
James  D'Arcy."  Defendant  below  takes  three  exceptions  to 
the  petition.  He  does  not  deny  in  these  exceptions  "  that  the 
*yiagment  was  valid  and  binding  upon  said  debtors  in  r«-i  >72 
the  State  of  New  York,"  nor  does  he  deny  "  that  said  L 
Gossip  and  Compan}'^  was  a  commercial  firm,"  &c.  Not  hav- 
ing denied  these  allegations,  they  are  admitted ;  the  admis- 
sions, therefore,  in  point  of  fact,  on  the  exceptions,  are  : — 

1.  That  judgment,  such  as  that  set  forth,  was  recovered  in 
the  Superior  Court  of  the  City  of  New  York. 

2.  That  the  judgment  was  valid  and  binding  upon  the 
debtors  in  the  State  of  New  York. 
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IV,  T:>t  IT.  ::  r*  f  t  a  n-eir  trli!  r-  l>i  Mij.  ISl^i  w» 
Maria;  nvr.  t'^  TT  ''A  tr-ii  rbe  ^tr^i-r-.  r^ciened  in 

'  '  -  *  ^-      _  

d^e^i  a:,  i  j  rv<>e^:>.r-  :-*  i :'  acirt  •:'  :re  S:.\:e  ^  i  XewTort 
iinj^^rrv>r  to,  a.l  tt:.  ..t  .iirereci  fr» -nu  t  e  e^-ec;  wr  ioh  would 
be  ^ren  t/>  «a1  i  /;  i2^;.^r.;  ar.d  prr>c€««iir;Z5  so  ren-iered  and 
had  in  or.e  of  t :.e  er  irtA  r.f  the  Stare  of  Xew  York  in  anr 
c/fort  of  the  *aM  >*a:e  of  Xew  York. 

H;i/1  tr«e  pl^ifitiff  4e</.are«l  on  the  JGdzT^.eGt*  snbstantiallT* 
an  te  Ji^yi  ^*Jiie4  hU  r-i^  in  tr*e  p-etiri«'»n.  ar.ii  Lid  the  defend- 
ant below  demurred  theretr»,  on  the  ground  stated  in  the  ex- 
fi^rj/lioiiAp  on  that  demurrer  ji'Isment  would  have  been  ren- 
dered agairi.Ht  defendant  in  trie  >rate  of  New  York.  Cmrman 
r.  TottMetuI^  6  Wend,  f  X.  Y.),  2i>^. 

V#  If  tlie  cau^  was  heanl  on  the  excepti«^ns  only,  and 
jud^nent  j/a-^-^ed  there^m,  then  a  hearing  on  the  plea  and  an- 
ijwer  niu.Ht  have  l^een  waived  bv  defendant's  counsel.  If  the 
caane  wan  heard  on  tlie  whole  ca^^e,  and  the  decision  made  on 
ilia  law  and  evidence,  the  c^jurt  must  assume  that  the  decision 
waa  ri^ht,  inaH;nijc}i  as  tlie  evidence  on  which  the  judgment 
ia  frmnded  is  not  given  in  the  case. 

Mr*  Juniu^e  CATRON  delivered  the  opinion  of  the  court. 

I'hin  c/iim  comes  here  on  writ  of  error  to  the  Circuit  Court 
fttT  iUf}  J^iMtrict  of  Louisiana;  the  proceeding  below  being  by 
j^eiition^  nct^rirding  Uy  tlie  practice  of  that  court. 
*\T'  1  ^'^  alleges  in  substance  that  about  December,  1846, 
''J  (ieorge  II.  Gossip  and  James  D'Arcy  were  jointly  and 
aeverally  indebt^^d  to  Ketchum,  Rogers,  and  Bemeut,  who  re- 
covered a  iudgnient  against  said  Gossip  and  D'Arcy  in  the 
Hiiperior  (Ourt  of  the  City  of  New  York,  for  ♦1,418.81,  and 
ctmiH  of  suit,  with  interest  on  the  principal  sum  after  the  rate 
«if  seven  j)cr  cent,  from  February  Ist,  1840.  **  Which  judg- 
tucnt/'  SiiVH  the  petition,  **  was  duly  and  legally  obtained,  and 
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was  and  is  valid  and  binding  upon  said  debtors  in  the  State  of 
New  York,  where  the  same  was  rendered." 

Among  others,  D'Arcy  took  the  following  peremptory  ex- 
ception: "The  defendant  excepts,  that  the  judgment  sued 
upon  is  not  one  upon  which  suit  can  be  brought  against  the 
defendant  in  this  court."  The  exception  went  to  the  merits, 
as  it  alleged  that  the  action  was  not  well  founded,  and  was 
properly  pleaded,  in  conformity  to  the  380th  section  of  the 
Code  of  Louisiana  Practice,  page  128. 

In  the  Circuit  Court  this  exception  was  overruled,  obviously 
on  the  assumption  that  the  New  York  judgment  was  conclu- 
sive, and  judgment  was  rendered  against  the  defendant.  And 
as  this  was  done  on  an  inspection  of  the  record  merely  as  if 
nul  tiel  record  had  been  pleaded,  the  question  is,  whether  the 
proceeding  in  New  York  bound  D'Arcy. 

It  appears,  among  other  things,  that  Gossip  and  D'Arcy 
were  partners  in  trade,  doing  business  in  the  name  of  Gossip 
&  Co.  They  were  jointly  sued  with  two  others.  Process 
was  served  on  Gossip,  but  none  on  D'Arcy,  who  was  a  citizen 
of  Louisiana,  and  resided  there.  Gossip  pleaded  the  general 
issue  and  gave  notice  of  set-off,  but  at  the  trial  permitted  judg- 
ment to  go  against  him  by  default,  on  which  a  jury  assessed 
damages.  On  this  verdict  a  judgment  was  rendered  jointly 
against  both  Gossip  and  D'Arcy,  by  the  court  in  New  York. 

This  proceeding  was  according  to  a  statute  of  that  State 
which  provides,  that,  "  where  joint  debtors  are  sued  and  one 
is  brought  into  court  on  process,  he  shall  answer  the  plaintiff; 
and  if  judgment  shall  pass  for  plaintiff,  he  shall  have  judgment 
and  execution,  not  only  against  the  party  brought  into  court, 
but  also  against  other  joint  debtors  named  in  the  original  pro- 
cess, in  the  same  manner  as  if  they  had  all  been  taken  and 
brought  into  court  by  virtue  of  such  process ;  but  it  shall  not 
be  lawful  to  issue  or  execute  any  such  execution  against  the 
body  or  against  the  sole  property  of  any  person  not  brought 
into  court." 

For  a  settled  construction  of  this  statute  in  the  State  of 
New  York,  we  are  referred  to  the  following  cases :  Dando  v. 
Tremper^  2  Johns.  (N.  Y.),  87;  Bank  of  Columbia  v.  Neuh 
comb^  *6  Johns.  (N.  Y.),  98;  Taylor  and  Tm%%  v.  r^yrA 
Pettyhone^  16  Id.,  66 ;  and  Carman  v.  Tovmsend^  6  L 
Wend.  (N.  Y.),  206. 

From  these  cases  it  appears  that  in  the  New  York  courts  it 
is  held  '^  that  such  judgment  is  valid,  and  binding  on  an  ab- 
sent defendant  as  primd  facie  evidence  of  a  debt,  reserving 
to  him  the  right  to  enter  again  into  the  merits,  and  show  that 
he  ought  -not  to  have  been  charged,"  should  he  be  sued  on 
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the  judgment ;  and  furthermore,  that  the  original  contract  is 
merged  and  extinguished  by  the  judgment. 

It  follows,  that,  as  D'Arcy's  defence  was  in  effect  a  de- 
murrer to  the  record  evidence,  it  could  not  have  been  made 
in  the  courts  of  New  York. 

And  this  brings  up  the  question,  whether  the  New  York 
statute,  and  the  judgment  founded  on  it,  bound  a  citizen  of 
Louisiana  not  served  with  process ;  or,  in  other  words,  whether 
the  judgment  had  the  same  force  and  effect  in  Louisiana  that 
it  had  in  New  York.  It  is  a  question  of  great  stringency.  If 
it  be  true  that  this  judgment  had  force  and  effect  beyond  the 
local  jurisdiction  where  it  was  rendered,  joint  debtors  may  be 
sued  in  any  numbers,  and  if  one  is  served  with  process,  judg- 
ment may  be  rendered  against  all ;  by  which  means  the  debt 
will  be  established :  and  as  it  must  happen  in  numerous  in- 
stances that  one  debtor  may  be  found  in  a  State  carrying  on 
so  great  a  portion  of  our  commerce  as  New  York  does,  this 
mode  of  proceeding  against  citizens  of  other  States  and  per- 
sons residing  in  foreign  countries  may  have  operation  in  all 
parts  of  the  world,  and  especially  in  the  United  States.  If 
New  York  may  pass  such  laws,  and  render  such  judgments, 
so  may  every  other  State  bind  joint  debtors  who  reside  else- 
where, and  who  are  ignorant  of  the  proceeding.  That  coun- 
tries foreign  to  our  own  disregard  a  judgment  merely  against 
the  person,  where  he  has  not  been  served  with  process  nor 
had  a  day  in  court,  is  the  familiar  rule ;  national  comity  is 
never  thus  extended.  The  proceeding  is  deemed  an  illegit- 
imate assumption  of  power,  and  resisted  as  mere  abuse.  Nor 
has  any  faith  and  credit,  or  force  and  effect,  been  given  to  such 
judgments  by  any  State  of  this  Union,  so  far  as  we  know ;  the 
State  courts  have  uniformly,  and  in  many  instances,  held  them 
to  be  void,  and  resisted  their  execution  by  a  second  judgment 
thereon ;  and  in  so  holding  they  have  altogether  disregarded, 
as  inapplicable,  the  Constitution  and  laws  of  the  United  States. 
We  deem  it  to  be  free  from  controversy  that  these  adjudica- 
tions are  in  conformity  to  the  well-established  rules  of  inter- 
national law,  regulating  governments  foreign  to  each  other ; 
and  this  raises  the  question,  whether  our  federal  Constitution 
and  the  act  of  Congress  founded  on  it  have  altered  the  rule  ? 
^inpi-t  *The  Constitution  declares,  that  "full  faith  and 
■'  credit  shall  be  given  in  each  State  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  State.  And 
the  Congress  may  by  general  laws  prescribe  the  manner  in 
which  such  acts,  records,  and  proceedings  shall  be  proved,  and 
the  effect  thereof." 

By  the  act  of  May  26, 1790,  Congress  prescribes,  first,  the 
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mode  in  which  the  judicial  records  of  one  State  shall  be 
proved  in  the  tribunals  of  another ;  to  wit,  that  they  shall  be 
authenticated  by  a  certificate  of  the  clerk  under  the  seal  of 
the  court,  with  a  certificate  of  the  presiding  judge  that  the 
clerk's  attestation  is  in  due  form.  Secondly,  "  And  the  said 
records  and  judicial  proceedings,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  then,  in  every  court 
within  the  United  States,  as  they  have,  by  law  or  usage,  in  the 
courts  of  the  State  from  whence  the  said  records  are  or  shall 
be  taken." 

These  provisions  were  considered  by  this  court  in  the  case 
of  MilU  V.  Duryee^  7  Cranch,  483,  where  it  was  held  that  the 
recited  sentence  of  the  act  of  1790  did  declare  the  effect  of  a 
State  judgment,  by  enacting  that  it  should  have  such  faith 
and  credit  in  every  other  State  as  it  had  in  the  courts  of  the 
State  from  whence  it  was  taken  ;  and  that  a  judgment,  where 
the  defendant  had  been  served  with  process,  concluded  such 
defendant  from  pleading  nil  debet  when  sued  in  another  State 
on  the  record,  and  consequently  from  going  behind  the  judg- 
ment and  reexamining  the  original  cause  of  action  ;  that  he 
was  concluded  by  the  record,  in  like  manner  as  he  stood  con- 
cluded in  the  State  where  the  judgment  was  rendered. 

This  decision  was  made  in  1813,  and  has  since  been  fol- 
lowed as  the  binding  and  proper  construction  of  the  act  of 
1790,  in  cases  where  process  has  been  served.  But,  as  was 
then  predicted,  (and  as  has  been  manifest  ever  since,)  great 
embarrassment  must  ensue  if  the  construction,  on  the  facts  of 
that  particular  case,  is  applied  to  all  others,  without  excep- 
tion. 

In  construing  the  act  of  1790,  the  law  as  it  stood  when  the 
act  was  passed  must  enter  into  that  construction ;  so  that  the 
existing  defect  in  the  old  law  may  be  seen,  and  its  remedy  by 
the  act  of  Congress  comprehended.  Now  it  was  most  reason- 
able, on  general  principles  of  comity  and  justice,  that,  among 
States  and  their  citizens  united  as  ours  are,  judgments  ren- 
dered in  one  should  bind  citizens  of  other  States,  where  de- 
fendants had  been  served  with  process,  or  voluntarily  made 
defence. 

As  these  judgments,  however,  were  only  primd  facie  evi- 
dence, and  subject  to  be  inquired  into  by  plea  when  sued  on 
in  another  State,  Congress  saw  proper  to  remedy  the  evil,  and 
to  *provide  that  such  inquiry  and  double  defence  r«-|>7^ 
should  not  be  allowed.  To  this  extent,  it  is  declared  ^ 
in  the  case  of  MilU  v.  Duryee,  Congress  has  gone  in  altering 
the  old  rule.     Nothing  more  was  recjuired. 

On  the  other  hand,  the   international  law  as  it  existed 
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among  the  States  in  1790  was,  that  a  judgment  rendered  in 
one  State,  assuming  to  bind  the  person  of  a  citizen  of  another, 
was  void  within  the  foreign  State,  when  the  defendant  had  not 
been  served  with  process  or  voluntarily  made  defence,  because 
neither  the  legislative  jurisdiction,  nor  that  of  courts  of  jus- 
tice, had  binding  force. 

Subject  to  this  established  principle.  Congress  also  legis- 
lated; and  the  question  is,  whether  it  was  intended  to  over- 
throw this  principle,  and  to  declare  a  new  rule,  which  would 
bind  the  citizens  of  one  State  to  the  laws  of  another ;  as  must 
be  the  case  if  the  laws  of  New  York  bind  this  defendant  in 
Louisiana.  There  was  no  evil  in  this  part  of  the  existing  law, 
and  no  remedy  called  for,  and  in  our  opinion  Congress  did  not 
intend  to  overthrow  the  old  rule  by  the  enactment  that  such 
faith  and  credit  should  be  given  to  records  of  judgments  as 
they  had  in  the  State  where  made.  The  language  employed 
is  not  only  fairly  open  to  construction,  but  the  result  arrived 
at  by  the  court  below  depends  on  construction  ;  and  when  we 
look  to  the  previous  law,  and  the  evil  intended  to  be  remedied 
by  the  framera  of  the  Constitution  and  by  Congress,  we  can- 
not bring  our  minds  to  doubt,  that  the  act  of  1790  does  not 
operate  on,  or  give  additional  force  to,  the  judgment  under 
consideration  ;  we  concur  with  the  various  decisions  made  by 
State  courts,  holding  that  Congress  did  not  intend  to  embrace 
judicial  records  of  this  description,  and  are  therefore  of  opin- 
ion that  the  defendant's  exception  was  valid,  and  that  the 
judgment  must  be  reversed  ;  and  so  order. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs ;  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Circuit  Court,  with  directions  for  further  proceedings  to 
be  had  therein,  in  conformity  to  the  opinion  of  this  court. 
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♦John  Hortsman,  Plaintiff  in  error,  v.  John  r^-i^iT 
Henshaw,   William    Ward,  and    Joseph   W.  ^ 
Ward,  Merchants  and  Copartners,  doing  business 

UNDER   THE   FiRM  AND   StYLE  OF  HeNSHAW,   WaRD,   & 

Co.,  Defendants  in  error. 

Where  a  bill  of  exchange  had  upon  it  the  forged  indorsement  of  the  payees, 
but  it  had  been  put  into  circulation  by  the  drawers  with  such  forged  in- 
dorsement already  upon  it,  and  it  was  purchased  in  the  market  by  a  bona 
Jide  holder,  who  presented  it  to  the  drawee,  who  accepted  and  paid  it  at 
maturity,  and  then  the  drawers  failed,  the  drawee  cannot  recover  back  the 
money  which  he  had  paid  to  the  bom  fide  holder. 

This  case  was  brought  up,-  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  Massachusetts. 

The  whole  case  is  set  forth  in  the  declaration  and  bill  of 
exceptions,  which  were  as  follows. 

"  John  Hortsman,  of  London,  in  that  part  of  the  kingdom 
of  Great  Britain  and  Ireland  called  England,  a  subject  of 
the  Queen  of  Great  Britain  and  Ireland,  alien  to  each  and 
every  of  the  United  States  of  North  America,  and  not  a 
citizen  of  either  or  any  of  said  States,  Esquire,  ver%u8 
John  Henshaw,  William  Ward,  and  Joseph  W. 
Ward,  of  Boston,  in  said  District,  merchants  and  copart- 
ners, doing  business  under  the  firm  and  style  of  Hen- 
shaw, Ward,  and  Company,  and  citizens  of  the  State 
of  Massachusetts,  one  of  the  United  States  of  North 
America. 

"In  a  plea  of  the  case,  for  that  whereas,  heretofore,  to  wit, 
on  the  day  of  January,  in  the  year  1845,  the  said 

defendants,  by  their  agents  at  London  aforesaid,  presented 
to  said  plaintiff  a  certain  bill  of  exchange  in  writing,  made 
by  certain  persons  under  the  name  and  style  of  Fiske  & 
Bradford,  at  said  Boston,  on  the  15th  day  of  November^  in 
the  year  1844,  directed  to  said  plaintiff  at  London  aforesaid, 
and  requesting  him,  at  sixty  days  after  sight  of  that  their 
first  of  exchange,  second  and  third  of  same  tenor  and  date 
unpaid,  to  pay  to  the  order  of  Fiske  &  Bridge  the  sum  of  six 
hundred  and  forty-two  pounds  sterling ;  said  bill  of  exchange 
purporting  to  be  indorsed  by  said  Fiske  &  Bridge,  the  payees 
thereof,  and  also  indorsed  by  said  defendants;  and  said 
defendants,  through  their  said  agents,  required  the  accept- 
ance and  payment  of  the  said  bill  of  exchange  by  said  plain* 
tiff,  and  thereby  represented  to  said  plaintiff,  and  undertookf 
that  said  bill  of  exchange  was  true  and  genuine,  and  the  sig^ 
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natures  thereto  and  the  indorsements  thereon  were  also 
genuine ;  whereupon,  confiding  in  the  representations  and 
undertakings  aforesaid  of  said  defendants,  the  said  plaintiff 

*1 781  ^c^P^^  ^'^^  P^^^  ^^^  ^amount  of  said  bill  of  exchange, 
J  when  the  same  became  due  and  payable,  to  the  said 
defendants,  through  their  said  agents ;  but  the  plaintiff  avers 
that  the  said  bill  of  exchange  was  not  indorsed  by  said  Fiske 
&  Bridge,  the  payees  thereof,  or  by  any  person  or  persons 
thereunto  authorized  by  them,  but  that  the  indorsement 
thereon,  purporting  to  be  their  name  and  signature,  was  a 
forgery,  of  which  said  defendants  had  due  notice ;  by  means 
whereof  said  bill  of  exchange  became  and  was  to  said  plain- 
tiff wholly  worthless  and  valueless,  and  the  payment  of  the 
amount  thereof  to  said  defendants  by  said  plaintiff,  confiding 
and  trusting  in  the  representations  and  undertakings  afore- 
said of  said  defendants,  was  wholly  without  consideration ; 
and  that  the  representations  aforesaid  of  said  defendants, 
confiding  in  which  said  plaintiff  accepted  and  paid  the 
amount  of  said  bill  to  said  defendants,  were  untrue;  and 
that  said  defendants  have  not  complied  with  or  fulfilled  their 
undertakings  and  agreements  aforesaid;  and  that  thereby 
said  defenoants  became  and  were  justly  indebted   to  said 

Elaintiff  in  the  amount  of  said  bill,  to  wit,  the  amount  of  six 
undred  and  forty-two  pounds  sterling,  of  the  money  of 
Great  Britain ;  and,  in  consideration  thereof,  promised  the 
said  plaintiff  to  pay  him  the  same  when  they  should  be  there- 
unto requested. 

'^  Ana,  also,  for  that  the  said  defendants,  on  the  day  of  the 
purchase  of  this  writ,  being  indebted  to  the  plaintiff  in  the 
sum  of  five  thousand  dollars,  for  goods  sold  and  delivered  by 
the  plaintiff  to  the  defendants  ;  and  in  the  same  amount  for 
work  done,  and  materials  for  the  same,  provided  by  the 
plaintiff  for  the  defendants  at  their  request ;  and  in  the  same 
amount  for  money  lent  by  the  plaintiff  to  the  defendants ; 
and  in  the  same  amount  for  money  received  by  the  defend- 
ants to  the  use  of  the  plaintiff;  and  in  the  same  amount  for 
money  paid  by  the  plaintiff  for  the  use  of  the  defendants  at 
their  request ;  and  in  the  same  amount  for  money  due  from 
the  defendants  to  the  plaintiff  for  interest  of  money  before 
then  due  and  owing  from  the  defendants  to  the  plaintiff,  and 
by  the  plaintiff  forborne  to  the  defendants,  at  the  defendants' 
request,  for  a  long  time  before  then  elapsed ;  in  considera- 
tion thereof,  promised  to  pay  the  same  to  the  plaintiff  on 
demand,  yet  they  have  not  paid  the  same ;  to  the  damage 
of  the  said  plaintiff,  as  he  says,  the  sum  of  five  thousand 
dollars. 
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This  action  was  entered  at  the  October  term  of  this  court, 
A.  D.,  1846,  and  was  thence  continued  from  term  to  term 
until  the  present  term. 

"And  now  the  defendants  come  to  defend,  &c.,  and  for  a 
plea  say  that  they  never  promised  in  manner  and  form  as  the 
♦plaintiff  doth  allege  in  his  writ,  and  of  this  put  them-  r»i»7Q 
selves  on  the  country.  «- 

W.  Whiting,  their  Attorney, 

"  And  the  plaintiff  doth  the  like,  by 

Fletcher  Webster,  his  Attorney. 

"  Issue  being  thus  joined,  the  cause,  after  a  full  hearing,  is 
committed  to  a  jury  sworn  according  to  law  to  try  the  same, 
who,  after  hearing  all  matters  and  things  concerning  the 
same,  return  their  verdict  therein,  and  upon  oath,  that  is  to 
say: 

"The  jury  find  that  the  defendants  did  not  promise  in 
manner  and  form  as  the  plaintiff  hath  alleged  against  them 
in  his  writ. 

"  It  is  therefore  considered  by  the  court  that  the  said  John 
Henshaw,  William  Ward,  and  Jos.  W.  Ward,  recover  against 
the  said  John  Hortsman  the  costs  of  suit,  taxed  at  ." 

Bill  of  Exceptions. 

"  Circuit  Court  of  the  United  States  for  the  First  Circuit, 

October  term,  1846. 

District  of  Massachusetts^  ss. 

"  Hortsman  v.  Henshaw  et  al. 

"  This  was  for  an  action  of  assumpsit,  brought  to  recover 
$3,114.70,  and  interest  and  damages. 

"  On  the  trial  of  the  cause,  the  following  facts  were  either 
proved  or  admitted. 

"  On  the  15th  day  of  November,  1844,  at  Boston,  Fiske  & 
Bradford,  copartners,  drew  their  bill  of  exchange  for  six  hun- 
dred and  forty-two  pounds  sterling,  payable  at  sixty  days' 
sight  to  the  order  of  Fiske  &  Bridge,  and  directed  the  same 
to  the  plaintiff  at  London.  Fiske  &  Bridge  were  a  mercan- 
tile firm  in  Boston  at  that  time. 

"  The  names  of  Fiske  &  Bridge,  the  payees,  were  forged  on 
the  bill ;  said  bill  of  exchange,  with  the  forged  indorsement 
of  the  payees'  names,  was  delivered  by  the  drawers,  or  one 
of  them,  to  Thayer  &  Brothers,  brokers,  who  sold  the  same, 
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among  other  bills  of  exchange,  in  the  usual  course  of  business, 
to  the  defendants,  bo7id  fide  and  for  full  value. 

^^  The  defendants  indorsed  this  bill  to  Baring,  Brothers,  & 
Co.,  at  London,  for  collection,  by  whom  it  was  presented  to 
the  plaintiff,  and  accepted  by  him,  and  paid  at  maturity  on 
the  1st  of  January,  1845,  and  the  proceeds  placed  to  the  credit 
of  the  defend^mts.  This  suit  was  commenced  September, 
1845.  In  April,  1845,  the  drawers  became  insolvent,  and 
continued  so  to  the  time  of  the  trial.  One  of  them  received 
his  discharge  under  the  insolvent  laws  of  Massachusetts. 
♦1 801  *"  ^*  ^^  ^^^  shown  that  said  payees  had  any  inter- 
-■  est  in  or  any  knowledge  of  said  bill  of  exchange,  but 
the  contrary. 

*'  Neither  the  plaintiff  nor  the  defendant  had  any  suspicion 
of  the  forgery  at  the  time  of  the  sale  and  purchase,  acceptance 
and  payment,  of  the  said  bill ;  and  no  demand  or  notice  to 
the  defendants  was  proved  to  have  been  made  in  relation  to 
said  bill,  or  the  subject-matter  of  said  suit,  prior  to  bringing 
this  action. 

"  At  the  trial  the  plaintiff's  counsel  requested  the  presiding 
judge  to  charge  the  jury,  that,  if  the  forgery  were  proved,  the 
defendants  woulct  be  liable  to  refund  to  the  plaintiff  the 
amount  paid  them  by  him  on  said  bill,  with  interest  and 
damages ;  but  the  judge  declined  so  to  instruct  the  jury ;  and, 
on  the  contrary,  ruled  that  if  the  drawers  of  the  bill  sold  it 
for  their  own  benefit,  with  the  names  of  the  payees  indorsed 
upon  it  when  it  passed  out  of  their  hands,  though  such 
indorsement  were  forged,  and  received  the  amount  of  said 
bill,  and  afterwards  remained  in  good  credit  until  April,  1845, 
and  then  became  insolvent,  and  have  since  remained  so,  and 
no  notice  was  given  to  or  demand  made  upon  the  defendants 
in  relation  to  said  bill  or  the  subject-matter  of  this  suit  until 
this  suit  was  commenced,  then  the  plaintiff  could  not  recover. 

**  Thereupon  the  jury  found  a  verdict  for  the  defendants. 

"To  these  rulings  the  plaintiff's  counsel  excepted,  and 
his  exceptions,  being  found  conformable  to  the  truth,  are 
allowed. 

"  Peleg  Spragub,  Judffe^  ^c." 

Upon  this  exception  the  cause  came  up  to  this  court,  where 
it  was  argued  by  Mr.  Fletcher  Webster^  for  the  plaintiff  in 
error,  and  submitted  by  Mr.  Curtis^  upon  a  printed  brief  pre- 
pared by  Mr.  Whitmg^  for  the  defendants  in  error. 

The  counsel  for  the  plaintiff  in  error  relied  upon  the  follow- 
ing points. 
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1.  No  title  can  be  acquired  through  a  forgery.  Johnson  v. 
Wi7idle,  3  Bing.  N.  C,  225,  229 ;  Mead  v.  Young,  4  T.  R.,  28 ; 
Chitty  on  Bills,  10th  Am.  ed.,  260 ;  Canal  Bank  v.  Bank  of 
Albany,  1  HiU  (N.  Y.),  287. 

2.  A  bill  is  no  payment  to  the  person  in  whose  favor  it  is 
drawn,  unless  indorsed  by  him.  Smith  v.  Chester,  1  T.  R., 
664 ;  Chitty  on  Bills,  261,  262,  note. 

8.  An  acceptor  is  not  bound  to  know  the  handwriting  of 
an  indorser.     Story  on  Bills,  §§  412,  451. 

4.  The  indorser  of  a  bill  guaranties  the  genuineness  of  all 
signatures  prior  to  his  own ;  if  he  does  not  choose  to  make 
inquiries  of  any  of  the  parties  whose  names  appear  on  the 
bill,  *having  an  opportunity  of  doing  so,  it  is  his  own  r»-io-j 
fault,  and  amounts  to  laches.  ^ 

Where  two  parties  are  equally  innocent,  that  one  whose 
misfortune  comes  by  his  own  negligence  should  bear  the 
loss,  and  not  he  to  whom  no  want  of  due  caution  can  be 
attributed.  Chitty  on  Bills,  430 ;  U.  States  Bank  v.  Bank  of 
Georgia,  10  Wheat.,  344,  854. 

5.  Immediate  notice  of  forgery  by  the  acceptor  is  not  nec- 
essary in  order  to  enable  him  to  recover.  Chitty  on  Bills, 
261 ;  1  Hill  (N.  Y.),  287. 

6.  Nor  is  notice  necessary  at  all,  unless  when,  for  want  of 
it,  the  rights  of  parties  may  be  prejudiced  or  lost;  where  no 
such  rights  are  affected,  it  is  not  necessary  in  order  that  the 
acceptor  of  a  forged  bill  may  recover  of  the  holder.  Chitty 
on  Bills,  427 ;  Johnston  v.  Windle,  8  Bing.  N.  C,  225. 

7.  But  the  plaintiff  may  recover  back  the  money  paid  as 
having  been  paid  under  mistake.     See  cases  before  cited. 

The  points  made  by  the  counsel  for  the  defendants  in 
error  were  the  following. 

1.  It  is  presumed  that  the  drawee  who  accepts  a  bill  has 
funds  of  the  drawer  in  his  hands ;  and,  as  against  the  holder, 
this  could  not  be  rebutted  by  proof  of  the  fact.  But  in  this 
case  there  is  no  such  proof.  See  Chitty  on  Bills,  303  (10th 
Am.  ed.). 

2.  Plaintiff's  action  is  brought  to  recover  money  as  paid 
under  a  mistake  of  fact ;  but  the  money  was  not  paid  under 
mistake  of  any  material  fact.  Plaintiff  lost  nothing  by  forgery 
of  payee's  name,  for  the  payee  would  not  have  been  bound 
to  the  acceptor  if  his  indorsement  had  been  genuuie.  The 
acceptor  gives  credit  only  to  the  drawer,  and  not  to  any 
intermediate  indorser. 

3.  The  drawer,  having  sold  the  bill  with  the  payee's  name 
indorsed    thereon,   (whether    forged  or  not,)   and   having 

191 


181  SUPREME  COURT. 

Hortsman  v.  Henshaw  et  al. 

received  the  amount  of  the  bill,  cannot  deny  the  genuineness 
of  the  indorsement.  The  acceptor  has  only  appropriated  the 
funds  of  the  drawer  according  to  his  request,  and  the 
drawer  cannot  deny  that  request.  Lohdell  v.  Baker^  1  Mete. 
(Mass.),  193 ;  Lohdell  v.  Baker,  8  Id.,  469. 

4.  Where  any  act  of  the  drawer  facilitates  a  forgery,  the 
drawer  must  bear  the  loss ;  a  fortiori,  he  must  bear  it  where 
he  negotiates  a  bill  with  a  forged  indorsement.  But  if  the 
drawer  is  charged,  the  defendant  is  discharged.  Byles  on 
Bills,  250;  Young  v.  Grote,  4  Bing.,  268. 

5.  A  bill  payable  to  a  fictitious  person  or  order,  and 
indorsed  in  the  payee's  name,  will  be  deemed  payable  to 
♦1 H21  '^^^^^^  ^^  favor  *of  a  bond  fide  holder ;  and,  in  every 

J  case  where  the  drawer  indorses  the  payee's  name  on 
the  note,  it  may  be  declared  on  as  against  the  drawer  as  pay- 
able to  bearer.  Story  on  Bills,  §  56 ;  Vose  v.  Louis,  3  T. 
R.,  182 ;  Collins  v.  Emmett,  1  H.  Bl.,  313,  569 ;  Tatlock  v. 
Harris,  3  T.  R.,  174 ;  Minet  v.  aihson,  3  T.  R.,  481. 

6.  The  plaintiff's  proposition,  that  no  title  can  be  acquired 
by  means  of  a  forgery,  is  inapplicable  to  this  case,  because 
here  the  drawer  delivers  the  note  bearing  the  forged  indorse- 
ment. And  this  case  is  distinguished  from  those  where  the 
acceptor  has  recovered  money  paid  on  a  forged  indorsement 
made  after  the  bill  left  the  drawer's  hands ;  because  in  those 
cases  the  drawer  did  not  order  the  acceptor  to  pay  the 
holder,  and  in  this  case  he  does  so  order  the  acceptor. 

7.  The  reason  why  the  acceptor,  paying  a  bill  on  the  faith 
of  a  forged  indorsement,  may  recover  of  the  holder,  is,  that 
the  holder  has  no  title  to  the  bill ;  but  in  this  case  the 
holder  had  a  perfect  title  to  the  bill. 

8.  The  indorser  does  not  guaranty  the  genuineness  of  all 
previous  signatures  to  the  drawee,  but  his  engagement  with 
the  drawee  is  discharged  if  the  drawee  has  the  drawer's 
authority  for  paying  and  charging  him. 

9.  If  the  drawee  in  this  case  is  a  loser,  it  is  because  he  has 
paid  without  funds  of  the  drawer  in  his  hands,  and  because 
the  drawer  has  failed.  But  the  indorser  does  not  warrant  to 
the  acceptor  the  drawer's  solvency,  nor  undertake  to  protect 
the  acceptor  in  such  a  payment. 

10.  If  the  plaintiff  could  maintain  his  action  in  any  event, 
it  could  not  be  without  giving  immediate  notice  of  the 
forgery  to  the  defendant.  Cocks  v.  Masterman,  9  Barn.  &  C, 
902;  Smith  v.  Mercer,  6  Taunt.,  76;  Gloucester  Bank  v. 
Salem  Bank,  17  Mass.,  33 ;  Bank  of  St.  Albans  v.  Farmers 
and  Mechanics^  Bank,  10  Vt.,  141. 

192 


DECEMBER  TERM,  1850.  182 


Hortsman  v.  Henshaw  et  al. 


11.  No  cause  of  action  could  accrue,  until  the  plaintiff 
had  demanded  payment  of  the  defendant. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

The  material  facts  in  this  case  may  be  stated  in  a  few 
words. 

Fiske  &  Bradford,  a  mercantile  firm  in  Boston,  drew  their 
bill  of  exchange  upon  Hoiisman  of  London,  payable  at 
sixty  days'  sight  to  the  order  of  Fiske  &  Bridge,  for  six  hun- 
dred ana  forty-two  pounds  sterling.  The  drawers,  or  one  of 
them,  placed  the  bill  in  the  hands  of  a  broker,  with  the 
names  of  the  payees  indorsed  upon  it,  to  be  negotiated ;  and 
it  was  sold  to  the  defendants  in  error  bond  fide  and  for  full 
value.  They  transmitted  it  to  their  correspondent  in  Lon- 
don, and  upon  presentation  *it  was  accepted  by  the  r«-i  oo 
drawee,  and  duly  paid  at  maturity.  The  payees  and  ^ 
indorsees  all  resided  in  Boston,  where  the  bill  was  drawn 
and  negotiated. 

It  turned  out  that  the  indorsement  of  the  payees  was  forged, 
— ^by  whom  does  not  appear ;  and  a  few  months  after  the  bill 
was  paid,  the  drawers  failed  and  became  insolvent.  The 
drawee,  having  discovered  the  forgery,  brought  this  action 
against  the  defendants  in  error  to  recover  back  the  money  he 
had  paid  them. 

The  precise  question  which  this  case  presents  does  not  ap- 
pear to  have  arisen  in  the  English  courts ;  nor  in  any  of  the 
courts  of  this  country  with  the  exception  of  a  single  case,  to 
which  we  shall  hereafter  more  particularly  refer.  But  the 
established  principles  of  commercial  law  in  relation  to  bills 
of  exchange  leave  no  difficulty  in  deciding  the  question. 

The  general  rule  undoubtedly  is,  that  the  drawee  by  accept- 
ing the  bill  admits  the  handwriting  of  the  drawer ;  but  not 
of  the  indorsers.  And  the  holder  is  bound  to  know  that  the 
previous  indorsements,  including  that  of  the  payee,  are  in 
the  hand-writing  of  the  parties  whose  names  appear  upon  the 
bill,  or  were  dulv  authorized  by  them.  And  if  it  should 
appear  that  one  of  them  is  forged,  he  cannot  recover  against 
the  acceptor,  although  the  forged  name  was  on  the  bill  at  the 
time  of  the  acceptance.  And  if  he  has  received  the  money 
from  the  acceptor,  and  the  forgery  is  afterwards  discovered, 
ha  will  be  compelled  to  repay  it. 

The  reason  of  the  rule  is  obvious.  A  forged  indorsement 
cannot  transfer  any  interest  in  the  bill,  and  the  holder  there- 
fore has  no  right  to  demand  the  money.  If  the  bill  is  dis- 
honored by  the  drawee,  the  drawer  is  not  responsible.    And 
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if  the  drawee  pays  it  to  a  person  not  authorized  to  receive 
the  money,  he  cannot  claim  credit  for  it  in  his  account  with 
the  drawer. 

But  in  this  case  the  bill  was  put  in  circulation  by  the  draw- 
ers, with  the  names  of  the  payees  indorsed  upon  it.  And  by 
doing  so  they  must  be  understood  as  affirming  that  the  in- 
dorsement is  in  the  handwriting  of  the  payees,  or  written  by 
their  authority.  And  if  the  drawee  had  dishonored  the  bill, 
the  indorser  would  undoubtedly  have  been  entitled  to  recover 
from  the  drawer.  The  drawers  must  be  equally  liable  to  the 
acceptor  who  paid  the  bill.  For  having  admitted  the  hand- 
writing of  the  payees,  and  precluded  themselves  from  disput- 
ing it,  the  bill  was  paid  by  the  acceptor  to  the  persons  au- 
thorized to  receive  the  money,  according  to  the  drawer's  own 
order. 

Now  the  acceptor  of  a  bill  is  presumed  to  accept  upon 
funds  of  the  drawer  in  his  hands,  and  he  is  precluded  by  his 
acceptance  from  averring  the  contrary  in   a  suit  brought 

♦1841  ^S*^"^^  ^^^^  *^y  ^^^  holder.  The  rights  of  the  parties 
■'  are  therefore  to  be  determined  as  if  this  bill  was  paid 
by  Hortsman  out  of  the  money  of  Fiske  &  Bradford  in  his 
hands.  And  as  Fiske  &  Bradford  were  liable  to  the  defend- 
ants in  error,  they  are  entitled  to  retain  the  money  they  have 
thus  received. 

We  take  the  rule  to  be  this.  Whenever  the  drawer  is  lia- 
ble to  the  holder,  the  acceptor  is  entitled  to  a  credit  if  he 
pays  the  money ;  and  he  is  bound  to  pay  upon  his  acceptance, 
when  the  payment  will  entitle  him  to  a  credit  in  his  account 
with  the  drawer.  And  if  he  accepts  without  funds,  upon 
the  credit  of  the  drawer,  he  must  look  to  him  for  indemnity, 
and  cannot  upon  that  ground  defend  himself  against  a  bond 
fide  indorsee.  The  insolvency  of  the  drawer  can  make  no 
diflference  in  the  rights  and  legal  liabilities  of  the  parties. 

The  English  cases  most  analogous  to  this  are  those  in 
which  the  names  of  the  drawers  or  payees  were  fictitious, 
and  the  indorsement  written  by  the  maker  of  the  bill.  And 
in  such  cases  it  has  been  held  that  the  acceptor  is  liable, 
although,  as  the  payees  were  fictitious  persons,  their  hand- 
writing of  course  could  not  be  proved  by  the  holder.  10 
Barn.  &  C,  478.  The  American  case  to  which  we  referred 
is  that  of  Meachim  v.  Fort,  3  Hill  (S.  C),  227.  The  same 
question  now  before  the  court  arose  in  that  case,  and  was  de- 
cided in  conformity  with  this  opinion. 

Another  question  was  raised  in  the  argument  upon  the  suf- 
ficiency of  the  notice ;  and  it  was  insisted  by  the  counsel  for 
the  defendants,  that,  if  they  could  have  been  made  liable  to 
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this  action  by  the  plaiDtiflF,  they  have  been  discharged  by  his 
laches  in  ascertaining  the  forgery  and  giving  them  notice  of  it. 

But  it  is  not  necessary  to  examine  this  question,  as  the 
point  already  decided  decides  the  case. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed  with  costs* 


»»•«• 


♦William  C.  Bbvins  and  Oliver  P.  Earlb,  sue-  r*i  oc 
viviNG    Partners   on  the    Firm  of    Bevins,  ^ 

EARLE,    &    Co.,   WHO   SUE  FOR  THE  USE  OF    OLIVER    P. 

Earle,  Appellants,  v.  William  B.  A.  Ramsey,  Robert 
Craighead,  James  P.  N.  Craighead,  Thomas  W. 
Humes,  and  James  McMillan,  Administrator  of 
Andrew  McMillan,  deceased. 

Where  a  case  is  brought  up  by  an  appeal  from  a  judgment  on  the  common  law 
side  of  the  Circuit  Court,  instead  of  by  a  writ  of  error,  it  must  be  dismissed.^ 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  East  Tennessee.  And  it  appearing  to  the  court 
that  this  case  is  brought  up  by  an  appeal  from  a  judgment  on 
the  common  law  side  of  the  Circuit  Court,  instead  of  by  a 
writ  of  error,  it  is  ordered,  adjudged,  and  decreed  by  this 
court,  that  this  cause  be,  and  the  same  is  hereby,  dismissed, 
with  costs. 


Thomas  M.  Leagtte,  Plaintiff  in  error,  v.  John  Db 
Young,  Surveyor  for  the  District  of  Galveston, 
AND  Samuel  P.  Brown,  Deputy. 

Before  the  admission  of  Texas  into  the  Union,  that  State  passed  many  laws 
upon  the  subject  of  head  rights  to  land,  the  general  object  of  which  was  to 


1  Cited.     United  Stata  y.  Emholt,  15  Otto,  416. 
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MeerUln  and  lecnre  valid  titles,  and  prerent  frauds,  by  acts  of  Umitatioii 

and  bj  the  establishment  of  boards  of  commissioners  to  separate  the  bad 

from  the  good  titles. 
In  the  constitution  adopted  just  before  her  admission  into  the  Union,  there  was 

an  article  annulling  fraudulent  certificates,  and  opening  the  courts  up  to  a 

certain  day,  to  suitors  for  the  investigation  of  their  claims. 
It  was  perfectly  competent  for  the  people  of  Texas  to  pass  these  laws  and 

adopt  this  constitution. 
Moreover,  they  were  all  passed  before  the  Constitution  of  the  United  States 

bad  any  operation  over  Texas,  and  cannot  therefore  be  in  conflict  with  any 

of  its  provisions.  ^ 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
State  of  Texas,  by  a  writ  of  error  issued  under  the  twenty* 
fifth  section  of  the  Judiciary  Act. 

The  plaintiff  in  error,  Thomas  M.  League,  applied  to  the 
District  Court  for  the  county  of  Galveston,  in  Texas  (State 
court),  for  a  mandamus  to  be  issued  to  John  De  Young,  the 
surveyor,  and  his  deputy,  to  compel  them  to  survey  a  league 
and  labor  of  land,  which  League  alleged  that  he  was  entitled 
to  by  virtue  of  a  certificate  issued  to  Catin  F.  McRea  by 
the  board  of  land  commissioners  of  the  county  of  San  Augus- 
♦1861  *^"®'  *republic  of  Texas,  on  the  21st  of  June,  1838; 
-■  which  certificate  League  alleged  had  been  assigned  to 
him. 

Instead  of  tracing,  chronologically,  the  histoiy  of  the  laws, 
the  reporter  refers  to  the  narrative  given  in  the  opinion  of  the 
court.  The  following  is  a  list  of  the  public  documents  set 
forth  by  the  petitioner  as  exhibits  to  his  petition,  and  which 
occupied  upwards  of  a  hundred  printed  pages  of  the  record. 

1.  A  decree  of  the  Congress  of  the  State  of  Coahuila  and 
Texas.    March  24, 1826. 

2.  Instructions  to  Commissioners.    September  4,  1827. 

8.  Decree  of  the  Congress  of  the  State  of  Coahuila  and 
Texas.    May  2, 1836. 

4.  Declaration  of  the  People  of  Texas  in  General  Conven- 
tion assembled.    November  7,  1836. 

6.  Establishment  of  a  Provisional  Government  in  Texas. 
November  18,  1835. 

6.  Declaration  of  Independence  of  Texas.    March  2,  1886. 

7.  Constitution  and  Declaration  of  Riehts  in  Texas. 
March  17, 1836. 

8.  An  act  entitled  "  An  act  to  reduce  into  one  act,  and  to 
amend,  the  several  acts  relating  to  the  establishment  of  a 
General  Land-Office."     December  14, 1837. 

9.  Joint  Resolution  respecting  County  Surveyors.  Decem- 
ber 29, 1887. 

*  See  Herman  v.  Phaien^  14  How.,  79. 
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10.  An  act  amending  an  act  supplementary  to  an  act  en- 
titled ^^An  act  to  reduce  into  one  act,  and  to  amend,  the 
several  acts  relating  to  the  establishment  of  a  General  Land- 
Office."     January  26,  1839. 

11.  An  act  to  detect  fraudulent  land  certificates,  and  to  pro- 
vide for  issuing  patents  to  legal  claimants.     January  23, 1840. 

12.  An  act  prohibiting  the  location  of  fraudulent  land 
claims.     February  6, 1840. 

13.  An  act  to  provide  for  the  return  of  surveys  for  the  col- 
lection of  government  dues  on  lands,  and  for  other  purposes. 
February  6, 1840. 

14.  An  act  defining  the  mode  by  which  the  holders  of  con- 
ditional certificates  shall  establish  the  same.  January  15, 
1841. 

16.  An  act  supplementary  to  an  act  to  detect  fraudulent 
land  certificates,  and  to  provide  for  issuing  patents  to  legal 
claimants.     February  4, 1841. 

16.  An  act  supplementary  to  an  act  supplementary  to  an 
act  to  detect  fraudulent  land  certificates,  and  to  provide  for 
ihe  issuing  patents  to  legal  claimants.     1843. 

17.  Ordinance  of  the  Convention  of  Texas,  accepting  the 
proposal  of  the  Congress  of  the  United  States  to  admit  Texas 
into  the  Union.    July  4, 1845. 

*18.  Constitution  of  the  State  of  Texas.     1846.  r«ig7 

19.  An  act  to  establish  a  General  Land-Office  for  the  ^ 
State  of  Texas.     May  12, 1846. 

On  the  30th  of  June,  1847,  League  filed  his  petition  in  the 
District  Court  for  the  first  judicial  district  of  the  State  of 
Texas,  in  and  for  the  county  of  Galveston. 

On  the  1st  of  December,  1847,  the  District  Court  laid  a  rule 
upon  the  defendants  to  show  cause  why  a  peremptory  manda- 
mus should  not  issue  as  prayed,  and  on  the  2l8t  of  December, 
1847,  the  defendants  filed  a  general  demurrer  and  exception, 
upon  the  ground  that  tlie  plaintiffs  petition  is  not  sufficient 
in  law.     The  following  is  a  summary  of  their  answer. 

Ist.  Because  it  does  not  appear  that  the  plaintiff  has  any 
cause  of  action  against  the  defendants. 

2d.  Because  this  is  really  a  suit  against  the  State  of  Texas, 
which  has  not  given  its  consent  to  be  so  sued. 

And  for  further  special  exceptions  the  defendants  say, — 

Ist.  It  does  not  appear  from  said  petition  that  the  people 
of  Texas  made  anj'  contract  by  which  they  were  or  are  bound 
to  concede,  grant,  or  perfect  title  to,  any  such  land,  &c. 

2d.  It  does  not  appear  that  the  said  supposed  rights  and 
claims  to  land  of  persons  residing  in  Texas  on  the  day  of  the 
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declaration  of  independence  were  ever  vested  and  established, 
as  the  plaintiff  in  his  petition  alleges  and  pretends. 

3d.  Because  the  constitution  of  the  republic  of  Texas 
amounts  to  no  contract  between  the  people  of  Texas  in  their 
corporate  capacity,  &c.,  and  any  persons  or  class  of  persons 
residing  in  Texas,  as  the  plaintiff  in  his  petition  pretends ; 
nor  does  it  appear  that  tlie  people  of  Texas  in  their  corporate 
political  capacity,  agreed,  contracted,  or  promised  as  the  plain- 
tiff alleges  and  pretends. 

4th.  It  does  not  appear  that  the  general  land  law  of  the  re- 
public of  Texas  ever  amounted  to  a  contract  between  the 
people  of  Texas  and  any  person  in  the  petition  mentioned,  nor 
does  it  appear  that  said  people  through  their  representatives, 
ever  promised,  contracted,  or  agreed  that  such  certificate 
should  be  sufficient  evidence  to  authorize  any  lawful  survey, 
or,  for  any  person  holding  or  owning  such  certificate,  to  sur- 
vey such  lands  as  he  might  point  out,  &c. 

6th.  It  does  not  appear  that  the  said  people  contracted  or 
agreed  that  such  certificate  should  be  sufficient  evidence  to 
authorize  the  surveyor,  &c.,  to  survey  any  lands  forming  a 
portion  of  the  public  domain ;  or  that  by  refusing  so  to  do 
they  are  guilty  of  any  neglect  or  breach  of  duty. 

After  reserving  all  exceptions,  &c.,  the  defendants  for  plea 
*1  ftfil  *®*y'  ^^®  plaintiff  ought  not  to  have  or  maintain  his 
J  action,  for  that  the  general  land  law  is  unconstitu- 
tional, &c. 

And  for  further  plea  they  say,  that  the  act  "to  detect 
fraudulent  land  certificates,"  and  that  "  to  prohibit  the  loca- 
tion of  fraudulent  land  claims,"  &c.,  and  the  act  "supple- 
mentary to  the  act  to  detect  fraudulent  land  certificates," 
&c.,  were  not  made  in  violation  of  the  constitution  of  the 
republic  of  Texas,  as  the  said  plaintiff  pretends ;  nor  do  said 
acts,  nor  does  the  eleventh  article  of  the  constitution  of  the 
State  of  Texas,  contravene  the  Constitution  of  the  United 
States,  as  said  plaintiff  also  pretends ;  and  that  the  said  plain- 
tiff (as  he  admits)  never  established  said  certificate  according 
to  said  acts,  or  according  to  said  eleventh  article,  nor  has  he 
attempted  so  to  do. 

For  further  plea  he  says,  the  board  of  general  and  local 
commissioners  under  the  first-mentioned  act  failed  and  re- 
fused to  report  this  certificate  as  genuine ;  that  its  location 
was  prohibited  until  so  reported,  or  established  under  the 
said  supplementary  act,  or  the  said  eleventh  article;  and 
that,  until  it  might  be  so  established,  the  said  plaintiff  was 
entitled  to  no  location  or  survey  thereof. 

That  the  said  supplementary  act,  while  it  remained  in 
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force,  and  the  said  eleventh  article,  gave  a  sufiBcient  and  an 
adequate  mode  of  establishing  said  certificate,  which  said 
plaintiff  failed  to  adopt ;  and  that  he  has  not  made  the  proof, 
nor  complied  with  the  requisites,  prescribed  by  the  said 
eleventh  article  of  the  constitution  of  the  State  of  Texas. 

They  answer  that  they  were  not  bound  to  make  said  sur- 
vey, and  that  their  said  refusal  has  violated  no  law  nor  any 
legal  right  of  the  plaintiff,  and  amounts  to  no  breach  or  neg- 
lect of  duty  on  their  part. 

The  defendants  annexed  two  exhibits  to  their  answer ;  one 
was  "  An  Act  to  regulate  proceedings  in  the  District  Courts," 
consisting  of  158  sections,  and  occupying  thirty  pages  of  the 
printed  record,  and  the  other,  "  Rules  for  the  Government 
of  the  District  Courts,  adopted  by  the  Supreme  Court,  28d 
April,  1847." 

On  the  22d  of  December,  1847,  the  District  Court,  after 
argument,  dismissed  the  rule  which  had  been  laid  nin  upon 
the  defendants,  and  at  December  term,  1847,  the  Supreme 
Court  of  Texas,  to  which  the  case  had  been  carried,  affirmed 
the  decision. 

League  sued  out  a  writ  of  error,  and  brought  the  case  up 
to  this  court. 

It  was  argued  by  Mr.  Ovid  F.  Johnson  and  Mr.  Wood^  for 
the  plaintiff  in  error,  and  Mr.  Harris^  for  the  defendant  in 
error. 

*The  counsel  for  the  plaintiff  in  error  made  the  fol-  r«i  og 
lowing  points.  '- 

I.  The  decision  of  the  commissioners  awarding  the  head 
right  certificate  set  forth  in  the  pleadings,  was  a  judicial 
decision. 

First.  The  republic  was  bound  under  a  prior  obligation  to 
award  the  land.  Constitution  of  Republic,  §  10 ;  Coloniza- 
tion Law  of  Coahuila  and  Texas,  1825;  Decree  No.  16,  p. 
15 ;  1  White's  New  Recop.,  p.  559 ;  Decree  of  Coahuila  and 
Texas,  No.  309,  p.  297 ;  Declaration  of  People  in  Conven- 
tion, art.  8,  p.  4 ;  Plan  of  Provisional  Government,  art.  16 ; 
Declaration  of  Independence,  p.  4 ;  Acts  establishing  General 
Land-Office,  Dec.  14, 1837,  §§  11,  15, 17,  36 ;  Laws  of  1837, 
p.  62. 

Second.  The  proceedings  involved  a  lis  pendens^  a  subject- 
matter  to  be  settled  between  the  claimant  and  the  govern- 
ment. Midhurst  v.  Waite,  3  Burr.,  1259  ;  2  Hill  (N.  Y.),  11, 
14 ;  26  Wend.  (N.  Y.),  212,  220. 

Third.  The  subject-matter  to  be  settled  required,  and  the 
acts  provided,  that  proof  should  be  taken,  and  in  some  cases 
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a  junr  wa«  iiitrodiioed  in  order  tn  aerertain  and  settle  tlie 
lights  of  the  parties.     Act  of  1SST«  §§  IL  IT. 

Fourth.  An  appeal  to  a  higher  tribunal  was  giren  to  the 
elaimaDt  in  case  the  decision  was  against  him.  The  State 
dispensing  with  such  appeal  in  its  own  behalf,  on  the  gronnd 
that  the  oommissionera,  as  is  nsoal  in  snch  cases,  were  de- 
signed to  represent  them.  MeMim  t.  Stai^^rd^  i  Bibb  (Ky.), 
487;  19  Wend.  (N.  Y.),  56,  59;  9  Id..  d08;  8  Johns.  (N. 
Y.;,  44^  69 ;  3  X.  H.,  265 ;  4  Bing^  6S6 ;  Phillii«  on  Ky^ 
Cowen  &  Hiirs  notes,  pp.  906-«l.>,  No.  687 ;  Id..  997, 1000, 
No.  694 ;  Id.,  853,  No.  609 ;  1  Pet..  &31,  666,  667 ;  1  Bibb, 
CKj.),  22,  229;  3  Id.,  137,  426;  3  Litt.  (^Kr.),  152,  154;  7 
Dana  (Ky.>,  141;  4  Yeig.  (Tenn.),  625;  "6  Id.,  85,  86;  2 
DalL,  317. 

Fifth.  The  powers  were  transferred  to  the  District  Conrt 
by  the  act  of  1839. 

Sixth.  The  fact  that  proceedings  are  snmmaij  does  not 
divest  them  of  their  judicial  character. 

IL  The  proceedings  being  judicial,  the  dedsion  ther8in« 
that  the  claimant  is  entitled  to  a  head  right  certificate,  is 
also  judicial. 

III.  The  said  decision,  and  the  head  right  certificate 
issued  and  founded  upon  it,  is  a  perfect  right  to  the  quantity 
of  land  awarded,  forming  an  obligatory  contracti  as  soleAin 
and  binding  as  a  more  formal  ju^^eut,  and  is  conclusive 
unless  reversed  upon  review  for  error,  and  cannot  be  im*- 
peached  collaterally.  1  Doug.,  407 ;  4  Green.  (Me.),  531 ; 
jLe  Chun  v.  Gouvemeur  and  Kemble^  1  Johns.  (N*  Y.)  Ca&.> 
487 ;  19  Wend.  (N.  Y.),  66 ;  Moody  v.  Thur^Um^  Str.,  481 ; 
♦loni  CHr^g^o^'*  Leisee  v.  Aitor^  2  *How.,  310;  Hu^rave^a 
^^J  Law  Tracts,  446 ;  1  Salk.,  396 ;  2  Bos.  &  P.,  892 ;  1 
Bibb  (Ky.),  22, 229 ;  2  Id.,  487, 488, 134 ;  8  Id.,  137, 138, 426;  3 
LiU.  (Ky.),  152,  160 ;  7  Dana  (Ky.),  141 ;  2  Tenn.,  21 ;  1 
Yerg.  (Term.),  303,  328,  346,  350;  4  Id.,  525;  1  Cook 
(TennOi  214,  216 ;  1  Stew.  (Ala.),  604 ;  Walk.  (Mich.), 
492 ;  1  Pet.,  666,  667  ;  18  Pet.,  517  ;  7  Wheat.,  240,  244 ;  1 
Pet,  212;  8  Pet.,  444;  9  Pet.,  153,  154;  20  How.  St.  Tr., 
688 ;  Amb.,  761 ;  7  T.  R.,  269 ;  Co.  Lit.,  303,  c ;  4  Rawle 
Pa.),  288 ;  1  Salk.,  230 ,  7  Mo.,  15 ;  5  How.,  28 ;  6  Pet., 
28,  782 ;  1  Tex.,  438,  788,  801,  802,  804 ;  6  Pet.,  728,  732 ; 
6  Cranch,  87  et  $eo. ;  9  How.,  171,  445,  447 ;  7  T.  R.,  692, 

fer  Ld.  Kenyon ;  8  DalL,  64  ;  1  Pet,  340 ;  Cowen  and  Hill's 
^hillips,  891 ;  3  Johns.  (N.  Y.),  689 ;  Smith  v.  Lewi%,  1  Irish 
T.  R.,  20,  43 ;  2  Bos.  &  P.,  392 ;  13  Pet.,  498 ;  Maokeldy, 
Comp.  Civil  Law,  Kauffmairs  ed.,  §  208;  1  Pothier  on  Cont. 
(Evans's    edition),   350,   416;     Hugo,    Histoire    du    Droit 
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Romain,  §  373 ;  Dig.,  2,  17,  50 ;  Code,  752 ;  Extravaganza, 
2,  27 ;  1  Moreau  and  Carlton*s  Part.,  321 ;  Recop.  Castella, 
tit.,  4,  6,  17;  Institutes,  292;  1  White's  New  Recop.,  806, 
807  ;  2  Tex.,  320,  272. 

lY.  A  judgment  establishing  and  conferring  a  general 
right  is  just  as  obligatory  as  if  it  awarded  a  specific  parcel  of 
land  or  personal  property,  and  is  as  much  protected  by  the 
Constitution. 

V»  The  decision  in  question  was  complete,  and  not 
inchoate,  and  adequate  remedies  had  been  provided  for  its 
execution. 

VI.  The  acts  of  29th  January,  1840,  5th  February,  1840, 
4th  February,  1841,  12th  May,  1846,  and  the  State  constitu* 
tion  of  1845,  article  11,  delay  and  hinder  this  claimant  in 
enforcing  his  said  decision  as  well  prior  as  subsequent  to  the 
annexation  of  Texas ;  and,  so  far  as  they  delay  and  hinder 
the  enforcement  of  said  decision  since  the  annexation,  they 
violate  the  United  States  Constitution,  and  prior  thereto  the 
Texas  Declaration  of  Rights  of  1836.  2  How.,  608;  10 
Conn.,  522,  541 ;  1  Pick.  (Mass.),  224;  18  Vt.,  525;  2  Stew. 
(Ala.),  30;  1  Dana  (Ky.),  481,  486;  9  Yerg.  (Tenn),  490; 
Minor  (Ala.),  23 ;  7  Gill  &  J.  (Md.),  7 ;  17  Johns.  (N.  Y.), 
195,  216 ;  3  How.,  133 ;  4  Wheat.,  122, 197 ;  1  How.,  811 ;  4 
Litt.  (Ky.),  47 ;  8  Wheat.,  1 ;  1  Den.  (N.  Y.),  128 ;  4  GUI  &  J. 
(Md.),  146,  148 ;  9  How.,  245 ;  6  Cranch,  87 ;  1  Sim.  (Ky.), 
251 ;  2  Chancery  R.,  497 ;  4  Wheat.,  6,  18 ;  Peck  (Tenn.), 
18;  4  Litt.  (Ky.),  84,  47;  Story  on  Const.,  §§  1868, 1891; 
2  Ld.  Raym.,  962 ;  8  Me.,  326 ;  2  Tex.,  319,  820. 

First.  The  constitution  of  the  State  of  Texas  of  1846, 
article  7,  §  20,  provides  "  that  the  right*  of  property  and  of 
action  which  have  been  acquired  under  the  constitution  and 
laws  of  the  republic  of  Texas  shall  not  be  divested."  And 
as  the  right*  of  property  and  of  action  in  this  case  were  so 
acquired,  established,  and  protected  by  the  decision  of  the 
board  of  land  ^commissioners,  they  could  not  be  r«iqi 
divested,  barred,  or  affected  by  attaching  to  their  ^ 
assertion  such  conditions  .as  are  specified  in  the  eleventh 
article  of  the  said  constitution.  Nor  could  the  said  rights  be 
utterly  barred,  and  declared  to  be  for  ever  null  and  void,  as 
in  the  said  last-mentioned  article  is  attempted  to  be  done. 

Second.  The  certificate  produced  in  this  case  never  was 
declared  to  be  null  and  void  by  any  law  of  the  republic  of 
Texas,  and,  upon  the  adoption  of  the  State  constitution,  was 
conclusive  evidence  of  a  valid  and  subsisting  right  founded 
on  contract,  although  delayed  and  clogged  by  such  unauthoN 
ized  modifications  of  the  remedy  for  its  enforcement  as  pre* 
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eluded  the  plamti£f  from  the  immediate  enjoyment  of  its 

benefit. 

Third.  The  State  constitution  recognized  the  right 
founded  upon  it,  but  sought  to  couple  it  with  such  remeoies 
as  impaired  the  obligation,  and  finally  destroyed  it  altogether, 
in  direct  violation  of  the  provisions  of  the  federal  Constitu- 
tion. 

Fourth.  The  certificate,  sls  a  judicial  act,  estopped  the 
State  from  denying  the  right  it  established ;  and  the  subse- 
quent steps  necessary  to  obtain  a  patent  being  mere  ministe- 
rial acts,  the  State  had  no  authority  so  to  regulate  them,  or 
to  obstruct  their  performance,  as  to  impair  that  right.  The 
remedy  was  subject  to  such  modification  as  the  State  saw  fit 
to  make  without  prejudice  to  the  right ;  but  that  was  abso- 
lute and  inviolable. 

Fifth.  All  the  laws  formerly  in  force  in  the  republic  of 
Texas,  now  alleged  to  be  in  force  in  the  State  of  Texas,  and 
relied  on  to  defeat  and  hinder  the  plahitiff  in  procuring  a 
survey  and  patent  on  the  certificate  described  in  this  suit,  are 
in  force  by  virtue  of  their  supposed  adoption,  continuance, 
and  recognition  by  the  State  constitution,  and  as  such  are  in 
manifest  derogation  of  the  provision  of  the  federal  Constitu- 
tion prohibiting  the  passage  of  laws  impairing  the  obligation 
of  contracts. 

VII.  This  court  has  jurisdiction  on  writ  of  error  to  review 
the  decision  of  the  Supreme  Court  of  Texas,  it  being  the 
highest  court  of  law  within  that  State,  and  involving  the 
validity  of  a  statute,  as  well  as  a  constitutional  provision  of 
this  State,  together  with  the  authority  exercised  under  them, 
on  the  ground  of  their  being  repugnant  to  the  United  States 
Constitution,  and  of  the  decision  in  favor  of  their  validity. 
Constitution  U.  States,  Art.  1,  §  10 ;  Act  of  Congress,  Sept. 
24, 1789,  §  25  ;  Constitution  of  Texas,  1837 ;  Declaration  of 
Rights,  Art.  16. 

It  is  sufficient  if  it  appear  on  the  record  that  the  question 
must  have  arisen.  Davis  v.  Packard^  6  Pet.,  41 ;  Hickie  v. 
Starke,  1  Pet.,  94 ;  Harrin  v.  Dennie,  3  Pet.,  292 ;  Smith  v. 
Hunter,  7  How.,  738. 

*1921       *Rights  of  property  remain  the  same  after  as  before 
J  the  adoption  of  the  State  constitution.     State  Constitu- 
tion, Art.  7,  §  20;  7  Pet.,  61,  87;  1  Dall.,  78;   2  DalL,  394, 
896. 

VIII.  The  common  law  was  in  force  in  Texas  in  1887 
(Laws  of  Texas,  1836,  pp.  156,  157),  and  the  mandamus  in 
the  present  case  was  the  appropriate  remedy.  Marhury  v. 
Madison,  1  Cranch^  187;  Bradley  v.  McCrab,  Dallam,  Dig., 
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604,  606,  624,  881 ;  Boman  v.  Moody,  Dallam,  612 ;  Allen  v. 
Ward,  Dal.,  371,  137 ;  Dallam,  366 ;  2  Tex.,  67,  357,  461,  67, 
78;  Hartley's  Dig.,  120;  Id.,  237,  art.  643;  12  Pet.,  620; 
1  Tex.,  84,  86,  642  ;  1  Sim.,  261. 

IX.  No  other  constitutional  remedy  has  been  provided  in 
Texas  for  the  present  case  ;  and  not  to  allow  the  mandamus 
would  be  a  denial  of  justice,  and  would  defeat  the  provision 
of  the  United  States  Constitution.  In  regard  to  impairing 
the  obligation  of  contracts,  a  dissent  on  the  part  of  the  State 
to  the  remedy  cannot  be  inferred  from  acts  providing  an 
unconstitutional  remedy.  Directoiy  ui)on  government,  9 
Marsh.  (Ky.),  423;  Angel  &  Ames,  137,  138,  167;  1  Murph. 
(N.C.),  165;  4  Cow.  (N.  Y.),  297;  7  Id.,  402 ;  6  Id.,  269; 
8  Barn.  &  C,  29;  11  Wend.  (N.  Y.),  611 ;  6  Hill  (N.  Y.),  21 ; 
6  Jacob's  Law  Diet.,  76 ;  6  Hill  (N.  Y.),  62,  646 ;  3  Serg.  & 
R.  (Pa.),  29. 

The  counsel  for  the  defendant  in  error  made  the  following 
points. 

The  writ  of  error  alleges  that  the  decision  of  the  Supreme 
Court  of  Texas  was  against  the  validity  of  the  treaty  of  the 
United  States  which  was  drawn  in  question,  and  was  in  favor 
of  the  statutes  and  of  the  eleventh  article  of  the  constitution 
of  the  State  of  Texas,  which  were  drawn  in  question  on  the 
ground  that  they  were  repugnant  to  the  Constitution,  treaties, 
and  laws  of  the  United  States. 

It  is  respectfull}^  submitted,  that  the  only  treaty  which  can 
possibly  bear  any  relation  whatever  to  the  merits  of  this  cause 
is  that  by  which  Texas  was  annexed  to  the  United  States ; 
and  in  considering  the  terms  and  stipulations  of  that  treaty,  it 
seems  difficult  to  arrive  at  the  conclusion  that  it  intended  to 
make  valid  that  class  of  claims  to  which  this  belongs.  The 
reverse  of  the  proposition  appeai-s  to  conform  much  more  to 
the  intention  of  the  treaty. 

For  the  joint  resolution  of  Congress  for  the  annexation  of 
Texas  provides,  "  that  the  territory  belonging  to  the  republic 
of  Texas  may  be  erected  into  a  new  State  with  a  republican 
form  of  government,  to  be  adopted  by  the  people  of  said 
republic,  by  deputies  in  convention  assembled,  with  the  con- 
sent of  the  existing  government,  in  order  that  the  same  may 
be  admitted  as  one  of  the  States  of  this  Union." 

*It  further  provides,  that  "  the  constitution  of  said  r#-i  go 
State,  with  the  proper  evidence  of  its  adoption  by  the  ^ 
people  of  the  said  republic  of  Texas,  shall  be  transmitted  to 
the  President  of  the  United  States,  to  be  laid  before  Congress 
for  its  final  action,  on  or  before  the  1st  of  January,  1846." 
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The  proposition  contained  in  this  joint  resolution  was 
assented  to  by  the  government  of  Texas,  and  it  was  also  as- 
sented to  by  the  people  of  said  republic,  by  an  ordinance  of 
the  deputies,  in  convention  assembled,  on  the  4th  of  July, 
1845. 

A  constitution  for  the  State  of  Texas  was  formed  in  ac* 
oordance  with  the  provisions  of  the  said  joint  resolution. 
Among  other  things,  this  constitution  contains  a  provision 
that  it  shall  be  submitted  to  the  people  of  Texas  (for  their 
adoption  or  rejection)  on  the  second  Monday  in  October, 
1846 ;  and  it  further  provided,  that  at  the  same  time  the  vote 
should  be  taken  for  and  against  annexation.  The  eleventh 
article  also  provided,  that  certificates  of  the  class  upon  which 
this  suit  was  instituted  should  be  established  according  to  the 
provisions  of  the  aforesaid  supplementary  act,  before  the  1st 
of  July,  1847,  and  if  not  so  established  or  sued  upon  as 
therein  provided  before  that  time,  the  said  certificates,  and 
all  locations  and  surveys  thereon,  should  be  forever  null  and 
void.  It  further  provided,  that  the  aforesaid  ordinance  should 
be  attached  thereto  and  form  a  part  thereof. 

This  constitution  was  adopted,  and  annexation  was  assented 
to  by  the  people  of  Texas.  The  constitution,  the  evidence 
of  its  adoption  by  the  people  of  Texas,  and  their  assent  to 
annexation,  have  been  duly  transmitted  to  the  President  of 
the  United  States.  Upon  these,  with  all  their  terms  and  con- 
ditions, by  a  joint  resolution  of  Congress,  Texas  was  admitted 
as  one  of  the  States  of  the  Union. 

Then  here  was  a  proposition  for  annexation  made  by  the 
government  of  the  United  States.  The  proposition  is  ac- 
cepted by  Texas,  but,  among  other  things,  upon  the  condi- 
tions contained  in  the  eleventh  article  of  her  State  constitu- 
tion. These  conditions  are  accepted  and  adopted  by  the 
general  government.  Then  we  contend  that  this  article 
cannot  be  justly  said  to  be  repugnant  to  any  treaty  of  the 
United  States.  On  the  contrary,  it  may  be  said  to  be  incor- 
porated into  the  treaty  for  annexation,  and  to  form  a  part  of 
it.  So  for  from  being  condemned  by  the  treaty,  it  is  most 
solemnly  ^aranteed  by  it. 

It  may  be  considered  to  be  a  more  correct  view  of  the  sub- 
ject to  say  that  Texas  proposed  to  be  annexed  to  the  United 
States,  and,  among  other  things,  upon  the  conditions  con- 
tained in  the  eleventh  article  of  her  State  constitution ;  and 
that  this  proposition  was  accepted  by  the  "joint  resolution  of 
•1941  ^^"^S^^ss  *^^^  ^^6  admission  of  the  State  of  Texas  into 
'^  the  Union."  Upon  either  view  of  the  subject,  this 
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article  forms  a  part  of  the  treaty,  and  is  sustained,  in  place 
of  being  condemned,  by  it. 

If  these  views  of  the  subject  be  considered  as  at  all  correct, 
then  the  eleventh  article  of  the  constitution  of  the  State  of 
Texas  violates  no  law  of  the  United  States;  for  the  joint 
resolution  last  aforesaid  may  be  said  to  be  a  treaty,  or  a  law, 
or  a  contract  (for  it  partakes  of  the  nature  of  all  these)  of 
the  United  States,  in  which  this  article  may  be  said  to  be 
fully  incorpomted  as  a  part  of  either.  Then,  so  far  from 
being  considered  as  a  violation  of  any  law  of  the  United 
States,  it  may  itself  be  regarded  as  a  law  of  that  government. 

Let  us  now  see  whether  the  said  acts  of  the  republic  of 
Texas,  or  the  eleventh  article  aforesaid,  at  all  contravene  that 
provision  of  the  Constitution  of  the  United  States  which 
says,  that  ^^  no  State  shall  pass  any  law  impairing  the  obliga^ 
tion  of  contracts."  Now  it  would  seem  obvious  enough,  that 
laws  enacted  by  Texas,  and  a  constitution  adopted  by  her 
when  she  was  an  independent  republic,  could  in  no  wise  con- 
travene the  Constitution  of  the  general  government.  Texas 
being  then  a  separate  republic  and  an  independent  govern- 
ment, could  not  have  been  considered  as  restrained  by  a  con- 
stitutional provision  against  the  States  of  this  Union.  It 
cannot  be  said  that  these  laws  or  this  article  were  made  in 
violation  of  the  terms  of  the  Constitution  of  the  United 
States.  And  it  does  not  seem  to  be  consistent  either  with 
the  terms  or  with  the  spirit  and  meaning  of  that  instrument, 
to  say  that  the  convention  which  framed  or  the  people  who 
adopted  it  designed  this  clause  as  an  inhibition  against  sepa- 
rate or  independent  republics  or  nations. 

Again,  it  is  obvious  enough  that  it  was  not  the  intention 
of  this  clause  to  inhibit  Congress  from  passing  any  law,  or 
making  any  treaty,  impairing  the  obligation  of  contracts. 
And  whether  we  view  the  annexation  of  Texas  as  affected 
by  the  one  or  the  other  of  these  means,  we  must  still  agree 
that  it  was  consummated  by  the  consent  and  act  of  Congress* 
And,  in  whatever  view  it  may  be  seen,  we  most  respectfully 
contend,  that  it  must  still  be  regarded  as  a  law,  or  an  act  of 
Congress,  unrestrained  by  this  clause  of  the  Constitution  of 
the  United  States. 

And  viewing  annexation  as  a  contract  between  two  inde- 
pendent nations,  and  both  equally  competent  to  contract,  it 
seems  consistent  with  reason  and  law,  that  both  of  the  con- 
tracting parties  should  be  bound  by  all  its  terms  and  stipuliV- 
tions.  It  would  certainly  be  a  departure  from  the  ordinary 
construction  of  contracts  to  determine  that  in  this  in-  r«ige 
stance  it  was  *binding  upon  one  side  only.     The  '- 
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want  of  equity  of  such  an  interpretation  becomes  extremely 
prominent,  when  it  is  borne  in  mind  that  the  provisions  of 
the  eleventh  article  of  her  State  constitution  were  offered,  on 
the  part  of  Texas,  as  an  indispensable  condition  of  the  con- 
tract. 

And  it  is  farther  contended,  that  there  never  existed  be- 
tween the  grantee  of  the  certificate  and  either  the  republic  or 
the  State  of  Texas,  any  contract  which  the  aforesaid  acts  of 
the  republic,  or  the  eleventh  article  of  the  constitution  of  the 
State,  could  have  impaired.  The  only  law  under  which 
the  grantee  could  claim  any  land  of  the  republic  was  decree 
No.  190  of  the  Congress  of  the  State  of  Coahuila  and  Texas 
(see  Laws  Coahuila  and  Texas,  189) ;  or  the  act  of  1835  (see 
Laws  Coahuila  and  Texas) ;  or  the  tenth  section  under  the 

¥3neral  provisions  of  the  constitution  of  the  Republic  of 
exas.  Now,  in  order  to  make  the  contract  valid  between 
the  grantee  and  the  State  of  Coahuila  and  Texas,  he  must 
have  complied  with  the  provisions  of  the  said  decree  No.  190, 
particularly  that  contained  in  the  eighth  article,  and  then,  by 
the  twenty-second  article,  he  would  have  been  entitled  to  the 
one  half  of  a  sitio  of  grazing  land.  It  will  be  seen  from  the 
certificate  that  the  grantee  was  a  foreigner ;  for  it  says  that 
he  proved  he  arrived  in  the  republic  of  Texas  in  the  year 
1834.  Then  we  contend,  that  if  the  claim  be  regarded  as 
being  based  upon  that  law,  viz.  decree  Xo.  190,  it  amounted 
to  no  contract,  for  there  is  uotliing  to  show  that  the  grantee 
ever  complied  with  its  requisitions,  and  the  quantity  contained 
in  the  certificate  very  far  exceeds  that  prescribed  by  the  law. 

If,  on  the  other  hand,  it  be  regarded  as  based  upon  the 
said  act  of  Coahuila  and  Texas  of  18*^'/,  or  the  said  tenth  sec- 
tion of  the  constitution  of  the  late  republic,  then  we  contend 
that  there  was  no  contract  between  the  grantee  and  the  repub- 
lic ;  for,  by  reference  to  the  act  of  1835,  and  to  this  section 
of  the  constitution,  it  will  be  seen  that  their  provisions  only 
amount  to  a  donation  of  lands  to  those  persons  who  were 
residing  in  Texas  before  the  passage  of  the  act  of  1835,  or  on 
the  day  of  the  declaration  of  independence. 

In  addition  to  the  head  rights  which  the  citizens  received, 
the  republic  paid  each  soldier  for  whatever  services  he  might 
render.  Ordinances  and  Decrees  of  the  Constitution,  22,  §§ 
4,  6 ;  Id.,  78,  79,  87,  88,  93 ;  and  1  Statutes,  34,  §  4. 

Upon  these  provisions  alone  claims  for  head  rights  rested, 
until  the  14th  of  December,  1837,  when  the  Congress  of  the 
republic  passed  an  act,  entitled  ^^  An  Act  to  reduce  into  one 
act,  and  to  amend,  the  several  acts  relating  to  the  establish- 
ment of  a  general  land-ofBce.*'  See  2  Laws,  62.  It  will 
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*be  seen  by  reference  to  this  act  (particularly  its  rm-tqa 
twelfth  section),  that  this  gave  to  colonists,  or  persons  ^  • 
residing  in  Texas,  no  new  right,  but  only  intended  to  provide 
an  adequate  remedy  by  whicn  those  rights  might  be  rendered 
available  which  had  accrued  under  the  said  colonization  laws, 
and  under  the  said  tenth  section  of  the  constitution  of  the 
republic.  It  was,  in  other  words,  a  law  creating  a  remedy  by 
which  preexisting  rights  might  be  litigated ;  but  it  purported 
to  give  no  ne\.  right,  and  least  of  all  does  it  seem  to  intend 
to  create,  on  the  part  of  the  republic,  a  technical  and  binding 
contract,  which  subsequent  enactments  could  never  change. 
And  we  contend  that  the  right  to  any  land  exists  (if  it  exists 
at  all)  by  virtue  of  a  compliance,  on  the  part  of  the  grantee, 
with  the  provisions  of  the  colonization  law  of  1832,  or  in  con- 
sequence of  his  having  been  included  within  the  provision  of 
the  act  of  1835,  or  that  of  the  tenth  section  under  the  gen- 
eral provisions  of  the  constitution  of  the  late  republic,  and 
not  by  virtue  of  any  certificate  obtained  under  the  act  of 
1837,  and  which,  we  contend,  relates  not  at  all  to  the  right, 
but  to  the  remedy  only.  In  other  words,  if  he  had  any  right, 
it  was  not  because  he  obtained  the  certificate  under  the  act 
of  1837,  but  because  he  had  made  with  the  State  of  Coahuila 
and  Texas  a  valid  contract  for  it  under  the  act  of  1832,  or 
because  it  had  been  donated  to  him  by  the  act  of  1835,  or  by 
said  tenth  article  in  the  constitution  of  the  late  republic. 

We  contend  that  the  issuance  of  the  certificate  created  no 
contract  whatever  on  the  part  of  the  government.  For  the 
granting  of  the  certificate  was  based  upon  no  consideration ; 
whereas,  under  every  system  of  laws,  a  consideration  is  an  in- 
dispensable requisite  of  a  legal  and  valid  contract. 

And  it  will  be  clearl}'^  seen,  by  reference  to  the  acts  of  1840, 
and  to  the  eleventh  article  of  the  constitution  of  the  State, 
that  they  affect  no  right  which  may  have  accrued  either  under 
the  act  of  1832  or  under  that  of  1835,  or  the  said  tenth  sec- 
tion of  the  constitution  of  the  late  republic.  They  neither 
affect  to  repeal  the  law  of  1832,  nor  that  of  1836,  nor  to  ren- 
der null  any  right  or  contract  which  existed  in  virtue  of  their 
provisions ;  nor  do  they  affect  to  withdraw,  or  to  defeat,  or  to 
impair  this  constitutional  provision.  So  far  from  annulling, 
or  divesting,  or  destrojung  these  rights,  it  was  the  direct  ob- 
ject and  tendency  of  the  acts  of  1840,  and  of  the  constitutional 
provision  of  1845,  to  guard,  to  sustain,  and  to  secure  them. 

The  acts,  &c.,  complained  of  b}*^  the  plaintiff  in  error,  only 
intended  to  change  the  remedy  provided  by  the  act  of  1837 ; 
and  this  is  all  which  they  really  effect. 

The  republic  of  Texas  was  not  bound,  by  the  terms  of  any 
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*1d71  ^c^^^i*^^^)  ^  V^^  ^^^  ^^^  ^^  1837.  This  law  was  gra- 
J  tuitously  passed  by  its  legislature.  The  republic  had 
entered  into  no  obligation  or  contract  to  pass  such  a  law ; 
and  least  of  all  had  it  obligated  itself  to  permit  this  remedial 
law  to  remain  for  ever  unchanged.  Nor  was  there  an  appli- 
cation for  a  survey  while  the  provisions  of  the  seventeenth 
section  of  the  act  of  1837  remained  in  force  ;  but  he  waited 
till  the  proffer  contained  in  that  section  was  in  effect  repealed, 
or  withdrawn,  by  the  act  of  1840. 

Again,  remedial  laws  may,  at  any  time,  be  altered,  or  even 
repealed. 

This  action,  it  may  be  said,  is  based  entirely  upon  the  sev* 
enteenth  section  of  the  act  of  1837.  And  this  section,  by  its 
terms,  contemplates  the  passage  of  subsequent  laws  altering 
its  provisions. 

This  section  regards  the  certificate,  not  as  a  contract,  but 
as  "sufficient  evidence  to  authorize  the  surveyor  to  survey 
the  land."  The  terms  of  the  section  give  to  the  certificate 
that  force  only.  Now,  evidence  belongs  to  the  remedy ;  and 
the  legislature  can,  at  any  time,  alter,  or  even  repeal,  the 
remedy.  Story,  Confl.  of  Laws,  §  467,  note ;  Townsend  v. 
T(mn%end^  Peck,  15-18 ;  6  U.  S.  Cond.  Rep.,  635  ;  Muson  v. 
Haile^  12  Wheat.,  370;  Sampeyreac  case,  7  Pet.,  222;  Id., 
646,  549,  650,  557  ;  Springfield  v.  Hampden  Commissioners^ 
6  Pick.  (Mass.),  508. 

An  act,  like  that  of  1837,  which  confens  jurisdiction,  is 
subject  entirely  to  the  control  of  the  legislature.  Stoover  v. 
Jmmelly  1  Watts  (Pa.),  258  ;  Road  in  Hatfield,  4  Yeates  (Pa.), 
892.  The  repeal  would  have  divested  all  such  rights,  under 
the  provisions  of  the  act,  a#  have  not  been  consummated. 
Buller  v.  Palmer,  1  Hill  (N.  Y.),  324,  330 ;  Meller's  case, 
1  Blackf.  (Ind.),  451 ;  Meiggs  v.  JTwwf,  12  Moo. ;  Rey  v.  O-ood- 
irtn,  4  Moo.  &  P.,  441,  451 ;  Dwarris  on  Stat.,  676. 

If  the  above  position  be  correct,  then  Texas  had  the  power 
to  modify  or  change  the  act  of  1837  by  those  of  1840. 

It  is  conceived  that  the  Sampeyreac  case,  7  Pet.,  222,  bears 
a  striking  analogy  to  this.  In  that  case  suit  was  instituted 
in  the  Superior  Court  of  the  Territory  of  Arkansas,  in  the 
name  of  Bernardo  Sampeyreac,  against  the  United  States,  to 
recover  a  tract  of  land  in  the  petition  described.  During  the 
same  year  (about  the  20th  of  December)  a  judgment  was 
rendered  in  favor  of  the  plaintiff.  No  appeal  was  taken 
within  one  year  ;  and  consequently,  by  the  terms  of  the  stat- 
ute under  which  the  suit  was  instituted,  the  decision  became 
final  and  conclusive  between  the  parties.  The  interest  in  this 
decree  was  by  deed  (purported  to  be  made  by  Sampeyreac) 
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transferred  to  John  J.  Bowie,  and  in  December,  1828,  Bowie 
♦transferred  the  decree  to  Joseph  Stewart.  On  the  p#^  go 
18th  of  December,  1828,  Stewart's  application  was  '■ 
admitted  in  the  land-office.  At  the  April  term,  1830,  the 
United  States  attorney  filed  a  bill  of  review,  in  which  he 
stated  that  the  decree  was  obtained  by  fraud,  that  the  wit- 
nessess  committed  peijury,  and  that  Sampeyreac  was  a  ficti- 
tious person.  Subsequently  to  this,  viz.  on  the  8th  of  May, 
1830,  an  act  was  made  giving  the  courts  power  to  revise  such 
decrees  upon  bills  of  review.  It  was  contended  that  the  act 
of  1830  was  unconstitutional,  because  made  in  violation  of 
that  provision  of  the  Constitution  of  the  United  States  which 
says  that  "  no  person  shall  be  deprived  of  property  without 
due  process  of  law  "  ;  and  also  that  which  says  that  "  private 
property  shall  not  be  taken  for  public  use  without  just  com- 
pensation." See  Dartmouth  College  v.  Woodward^  4  Wheat., 
644,  646.  But  the  decree  in  the  Sampeyreac  case  was  reversed ; 
and  it  was  decided  that  the  act  of  1830  applied  only  to  the 
remedy,  and  therefore  did  not  violate  the  Constitution  of  the 
United  States. 

When  the  certificate  was  issued,  and  when  the  acts  of  1837 
and  1840  were  enacted,  the  laws  of  Mexico  were  in  force  in 
Texas.  That  system  provides,  that,  if  a  judgment  be  fraudu- 
lent or  be  obtained  by  perjury,  the  party  against  whom  it  was 
rendered  may  have  it  annulled  at  any  time  within  twenty 
years  from  the  day  of  its  date,  &c.  1  Partidas,  821,  322 ;  1 
White,  306. 

Again,  this  is  a  mandamus  against  the  State  without  its 
consent ;  and  it  is  an  attempt  to  evade  the  well-established 
principle,  that  the  sovereign  authority  cannot  be  sued  in  its 
own  courts  without  its  express  assent  to  the  suit. 

Where  a  party  has  another  specific  remed}^  a  mandamus 
never  issues  at  all.  6  Com.  Dig.,  21.  The  act  of  1840  did 
not  take  away  all  remedy,  and  the  act  of  1841  gave  a  remedy 
which  is  reasonable,  adequate,  and  complete. 

It  is  contended  that  the  plaintiff  in  this  cause  can  occupy 
no  higher  ground  than  that  which  could  have  been  occupied 
by  the  grantee  of  the  certificate.  The  certificate  is  at  best 
but  the  evidence  of  a  naked  right  or  a  chose  in  action,  which 
by  the  general  law  was  neither  assignable  nor  transferable. 
And  there  is  no  special  law  which  enables  the  grantee  to  sell 
or  transfer  the  certificate.  But  the  tenth  section  under  the 
general  provisions  of  the  constitution  of  the  republic,  the 
fifteenth  section  of  the  first  general  land  law  (1  Laws,  129), 
and  the  twelfth  and  seventeenth  sections  of  the  present  act, 
only  made  valid  the  sale  or  transfer  of  the  right  which  tlie 
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eUumant  had  to  the  land.    He  could  sell  his  own  right  or 
claim  to  the  land,  but  nothing  more. 

^IQQl       ^T^^^  court  has  decided  that  the  clause  in  the  Con- 
J  stitution  of  the  United  States,  upon  which  the  plaintiff 
relies,  has  no  retrospective  operation.     Owings  y.  Speedy  5 
Wheat.,  420. 

The  case  under  consideration  is  stronger  than  the  one 
cited ;  for  the  acts  of  1840,  and  the  constitutional  provision 
of  1845,  were  in  full  force  when  Texas  was  an  independent 
republic,  and  their  continuance  may  be  said  to  be  guarantied 
by  the  treaty  of  annexation. 

The  case  of  Colder  v.  BuU  (8  Dall.,  386)  may  be  said  to 
bear  a  striking  similitude  to  this.  There  the  Probate  Court 
had  rendered  a  decree  in  that  cause,  and  the  adverse  party 
had  so  long  slumbered  over  his  rights,  that  this  decree  had, 
under  the  law,  become  final  by  the  lapse  of  time.  The  State 
of  Connecticut  then  passed  a  law  annulling  this  decree,  and 
this  court  unanimously  determined  that  this  law  did  not 
violate  the  Constitution  of  the  general  government.  A  State 
can  pass  retrospective  laws  creating  contracts  where  none 
existed  before ;  it  can  pass  retrospective  laws ;  can  exercise 
judicial  functions;  ana  it  can  pass  a  law  that  will  divest 
vested  rights.     Satterlee  v.  Matthew8on^  2  Pet.,  412,  418. 

These  are  powers  certainly  as  great  as  those  complained 
of^  which  Texas  exercised  while  she  was  a  separate  republic. 

We  might  suppose  this  to  be  a  contract  in  the  strict  sense 
of  that  term,  and  still  we  believe  it  could  be  successfully 
contended  that  the  acts  of  1840  never  even  violated  the  con- 
stitution of  the  late  republic,  and  that  the  eleventh  article  of 
the  State  constitution  could,  under  no  view,  violate  the  Con- 
stitution of  the  United  States.  For  the  "obligation"  of  a 
contract  is  defined  to  be  "  the  law  that  binds  a  party  to  per- 
form this  undertaking."  Sturges  v.  Croicninshield^  4  Wheat., 
197 ;  Ogden  v.  Saunders^  12  Wheat.,  318 ;  Blair  v.  Williams^ 
4  Litt.  (Ky.),  34 ;  Lapsley  v.  Brashear^  Id.,  47. 

The  Constitution  refers  to  and  preserves  the  legal,  not 
the  moral  obligation.     Ogden  v.  Saunder»^  12  Wheat.,  337. 

The  "obligation"  of  contracts  intended  by  the  constitu- 
tion is  not  the  universal  law  of  civilized  nations  any  more 
than  the  moral  law,  &c.     Ogden  v.  Saunders^  12  Wheat.,  218. 

The  republic  never  gave  its  consent  to  be  thus  sued  ;  and 
had  it  been  given,  it  might  have  been  withdrawn  at  pleasure. 
Story,  Const.,  625.  So  that  the  republic  could  not  have 
been  legally  bound  to  perform  its  contracts;  or,  in  other 
words,  there  was  no  legal  obligation  to  perform  them. 

Under  the  Constitution  of  &e  United  States,  and  amend* 
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ments  thereto,  a  State  cannot  be  sued  in  the  courts  of  that 
government,  except  by  another  State.  Then  under  this  gov- 
ernment there  are  no  means  of  compelling  a  State  to  perform 
*its  contracts  with  individuals,  in  cases  in  which  the  r«nAA 
State  may  be  defendant.  Then  there  is  no  legal  obli-  ^ 
gation  to  perform  them.  -  See  second  section  under  article 
third,  and  the  eleventh  article  of  the  amendments. 

Texas  was  not  annexed  until  the  16th  of  February,  1846, 
the  day  on  which  the  first  legislature  of  the  State  convened. 
See  the  joint  resolution  for  annexing  Texas,  &c.,  approved 
the  1st  of  March,  1845 ;  6th,  6th,  7th,  and  8th  sections  of  the 
13th  article  of  the  constitution  of  Texas ;  acts  of  Congress  of 
1846  and  1846,  17  lb.,  23,  §  3. 

See  act  of  14th  January,  1843,  Hartley's  Dig.,  649. 

It  is  evident  that  the  rights  of  individuals  to  real  estate  in 
Texas  were  based  upon  the  constitution  and  laws  of  the  re- 

ffublic.  By  virtue  of  these,  lands  were  acquired  and  held, 
t  is  evident  that  the  constitution  and  laws  could  at  all  times 
have  been  annulled  by  the  same  power  that  created  them. 
Had  this  been  done,  then  we  contend  that  all  private  prop- 
erty would  have  reverted  immediately  to  the  general  mass. 
For  a  distinguished  author  has  truly  said,  "  Property  and 
laws  are  born  together  and  die  together.  Before  laws  were 
made,  there  was  no  property ;  take  away  laws,  and  property 
ceases."  J.  Bentham's  Theory  of  Legislation,  139.  If  the 
people  of  Texas  would  do  this  while  they  had  an  independent 
government,  they  could  certainly  do  what  was  far  less  than 
this ;  namely,  could  say  that  certificates  of  this  class  sued  on 
should  be  established  in  the  mode  prescribed  in  their  consti^ 
tution,  or  that  they  should  never  be  established  at  all. 

Mr.  Justice  6RIER  delivered  the  opinion  of  the  court. 

A  brief  statement  of  the  history  of  this  case  will  be  necei^ 
sary  to  a  correct  apprehension  of  the  points  involved. 

By  the  colonization  laws  of  Mexico  in  force  in  the  State  of 
Texas  before  their  revolution,  every  married  man  who  be- 
came a  settler  or  colonist  was  entitled  to  a  square  league  of 
land.  In  1836,  when  Texas  declared  her  independence,  the 
faith  of  the  republic  was  pledged  that  all  who  would  perform 
the  duties  of  citizens  should  receive  the  benefit  of  this  law ; 
accordingly,  in  the  constitution  of  the  new  republic,  adopted 
on  the  17th  of  March,  1836,  it  was  provided,  that  all  white 
persons  "  residing  in  Texas  on  the  day  of  the  declaration  of 
independence  should  be  considered  citizens  of  the  republic, 
and  if  they  had  not  previously  received  land  under  the  oolo- 
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nization  laws  should  be  entitled,  every  head  of  a  family  to 
one  league  and  labor  of  land,"  &c. 

In  1837,  December  14th,  an  act  of  the  Congress  of  Texas 

was  passed,  establishing  a  land-office,  and  authorizing  the 

•901 1  **PPoii^*'"^®^^  o^  certain  commissioners  with  power  to 

J  grant  certificates  of  claims  to  land  to  all  persons  who 

should  make  proof  that  they  were  entitled  to  them. 

Immense  numbers  of  these  certificates  were  soon  put  in 
circulation,  either  forged  or  fraudulently  obtained,  which,  if 
confirmed  by  surveys  and  patents,  would  soon  have  absorbed 
all  the  vacant  land  in  the  republic.  To  guard  against  such 
impositions,  an  act  was  passed  on  the  29th  of  January, '1840, 
entitled  "An  Act  to  detect  fraudulent  certificates,"  by  which 
a  new  board  of  commissioners  was  appointed  "  to  inspect  the 
board  of  land  commissioners  of  each  county,  and  ascertain  by 
satisfactory  testimony  what  certificates  were  genuine  and 
legal."  All  others  not  so  reported  were  forbidden  to  be 
surveyed  or  patented.  This  was  followed  on  the  4th  of 
February,  1841,  by  a  supplement,  in  which  persons  holding 
certificates  not  reported  genuine  and  legal  by  the  board  of 
commissioners,  were  permitted  to  enter  suit  against  the  gov- 
ernment, and  have  a  trial  by  jury  to  establish  the  genuineness 
and  validity  of  their  certificates ;  and  if  found  valid,  and  so 
certified  by  the  court,  the  claimant  should  be  entitled  to  a 
survey  and  patent. 

In  1843,  a  statute  of  limitation  was  passed,  requiring  all 
suits  to  establish  certificates  and  claims  to  be  instituted  before 
the  1st  day  of  January,  1844. 

Thus  it  appears  that,  after  the  1st  of  January,  1844,  all 
claimants  of  these  head  rights  under  the  constitution  of  the 
republic  and  its  land  law  of  1837  were  barred,  and  their  cer- 
tificates of  no  validity  whatever,  unless  suit  has  been  brought 
and  their  genuineness  established  in  a  court  of  justice ;  and 
this  continued  to  be  the  case,  till  the  adoption  of  the  new 
constitution,  previous  to  the  admission  of  Texas  as  a  State  of 
the  Union,  in  1845. 

The  eleventh  article  of  that  constitution  provided  as  fol- 
lows : — 

"  Sect.  1.  All  certificates  for  head  right  claims,  issued  to 
fictitious  persons,  or  which  were  forged,  and  all  locations  and 
surveys  thereon,  are,  and  the  same  were,  null  and  void  from 
the  beginning. 

"Sect.  2.  The  District  Courts  shall  be  opened  until  the 
first  day  of  July,  one  thousand  eight  hundred  and  forty-seven, 
for  the  establishment  of  certificates  for  head  rights  not  recom- 
mended by  the  commissioners   appointed   under  the  act  to 
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detect  fraudulent  land  certificates,  and  to  provide  for  issuing 
patents  to  legal  claimants;  and  the  parties  suing  shall  produce 
the  like  proof,  and  be  subject  to  the  requisitions,  which  were 
necessary,  and  were  prescribed  by  law,  to  sustain  the  original 
applications  for  said  certificates;  and  all  certificates  above 
•referred  to,  not  established  or  sued  upon  before  the  r»oAQ 
period  limited,  shall  be  barred,  and  the  said  certificates,  ■- 
and  all  locations  and  surveys  thereon,  shall  be  for  ever  null 
and  void;  and  all  re-locations  made  on  such  surveys  shall 
not  be  disturbed  until  the  certificates  are  established  as  above 
directed." 

This  is  a  succinct  history  of  the  legislation  complained  of 
by  the  plaintiff.  He  instituted  this  action  in  the  District 
Court  of  the  State  of  Texas  for  the  county  of  Galveston.  It 
is  a  bill  or  petition  for  a  mandamus  to  the  defendants  (who 
are  the  survej'or  and  the  deputy  surveyor  of  the  district), 
commanding  them  to  make  a  survey  of  a  certain  certificate 
granted  on  the  20th  of  June,  1838,  by  the  land  commissioners 
of  the  county  of  San  Augustine  to  Colin  T.  McRea,  for  one 
league  and  labor  of  land,  &c.  The  plaintiff  claimed  to  be 
the  assignee  of  this  certificate.  The  defendants  alleged  in 
their  answer,  that  they  were  forbidden  by  law  to  survey  this 
certificate,  as  it  had  not  been  returned  as  genuine  and  legal 
by  the  commissioners  under  the  act  of  the  29th  of  January, 
1840,  nor  had  any  suit  been  brought  to  establish  its  genuine- 
ness before  the  first  day  of  July,  1847,  according  to  the  pro- 
visions of  the  constitution.  The  court  refused  to  grant  the 
mandamus;  and  on  writ  of  error  to  the  Supreme  Court  of 
Texas,  their  judgment  was  aflSrmed. 

To  the  judgment  of  the  Supreme  Court  of  the  State  this 
writ  of  error  has  been  prosecuted,  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act. 

The  sum  of  the  argument  on  which  the  plaintiff  founds 
his  claim  to  our  interference  seems  to  be,  that  the  republic  of 
Texas  was  under  obligation  to  make  these  grants  of  land. 
That  all  grants  made  by  the  land  commissioners  under  the 
act  of  1837  were  in  their  nature  judicial  decisions,  and, 
whether  fair  or  fraudulent,  their  validity  could  never  after  be 
inquired  into.  That  such  certificate  constituted  a  perfect 
right  to  the  quantity  of  land  awarded,  and  all  legislation  of 
the  republic  of  Texas,  appointing  new  tribunals  to  examine 
their  genuineness  and  legality,  or  to  limit  the  time  within 
which  the  holder  or  assignee  of  a  certificate  may  demand  a 
survey  and  patent,  is  void,  because  it  impairs  the  obligation 
of  contracts ;  and  the  eleventh  section  of  the  constitution  of 
the  State  of  Texas  is  void  for  the  same  reason. 

218 


^0^  SUPREME  COURT. 


League  t*.  De  Young  et  a  I. 


K  It  wort^  necessary  for  this  court  to  consider  these  argu* 
UHM\ti*,  it  would  be  a  sufficient  answer  to  say, — 

(Mt.  'rhat  the  certificates  are  not  in  the  nature  of  judicial 
d(H>(Mious  vesting  title  in  the  holders,  whether  forged  or  firaud- 

ulout, 

dd.  If  they  were  judicial  decisions,  a  State  may  grant  new 
{\U\,U%  rtud  make  new  tribunals  of  review  in  oi'der  to  detect 
.  •fi»nudulent  gi-ants  or  reverse  fraudulent  judgments, 
^     '  without  impairing  the  obligation  of  any  contract. 

ttil,  Judgments  as  well  as  grants  obtained  by  fraud  or  col- 
IunIou  uro  void,  and  confer  no  vested  title;  and  a  State  may 
jUHtly  r6(|uir6  those  who  claim  that  their  grants  are  not  of 
thin  \iluiracter  to  make  proof  of  their  genuineness  in  some 
iir(»per  tribunal  before  they  can  be  entitled  to  a  survey  or 
imttnit  under  them,  and  may  limit  the  time  within  which  suitsi 
\\\\\y  bo  instituted.  The  United  States  have  pui*sued  this 
(lourHo  with  regard  to  French  and  Spanish  grants,  and  it  has 
ntivar  boon  alleged  that  they  thereby  impaired  their  contract 
(oontrtined  in  the  treaty)  to  protect  valid  gi^ants. 

4th.  The  eleventh  article  of  the  constitution  of  the  State 
of  Toxas  avoids  none  but  forged  and  fraudulent  certificates, 
aiul  extends  the  time  within  which  valid  ones  may  be  estab- 
IIhIuuI  by  suits  against  the  State,  and  therefore  annuls  no 
VOHtod  rights  and  impairs  the  obligation  of  no  contract,  but, 
on  the  contrary,  confers  a  right  which  had  been  lost  and  for- 
ftiitod  by  the  laches  of  the  paily. 

f)th.  And  lastly,  if  the  Congress  of  Texas  had  abolished 
all  these  certificates,  whether  fraudulent  or  genuine ;  or  if 
tlio  people  of  Texas  had  done  the  same  thing  by  their  consti* 
tution  adopted  before  their  admission  as  a  State  of  the  Union, 
tlioir  right  to  do  so  could  not  be  questioned  by  this  court, 
under  anv  power  conferred  upon  them  by  the  twenty-fifth 
wction  of  the  Judiciary  Act. 

There  is  no  allegation  that  the  legislature  of  the  State  of 
Texas  has  passed  any  law  impairing  the  obligation  of  con- 
tracts, or  affecting  vested  titles  guarantied  by  the  treaty  of 
union,  since  that  otate  has  been  admitted  as  one  of  the  States 
of  this  Union.  The  Constitution  of  the  United  States  was 
made  by,  and  for  the  protection  of,  the  people  of  the  United 
States.  The  restraints  imposed  by  that  instrument  upon  the 
legislative  powers  of  the  several  States  could  affect  them 
only  after  they  became  States  of  the  Union,  under  the  provi- 
sions of  the  Constitution,  and  had  consented  to  be  bound  hf 
it.  It  surely  needs  no  argument  to  show  that  the  validity  of 
the  legislation  of  a  foreign  state  cannot  be  tested  by  the  Con- 
stitution of  the  United  States,  or  that  the  twenty-fifth  sectidn 
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of  the  Judiciary  Act  confers  no  power  on  this  com-t  to  annul 
their  laws,  however  unjust  or  tyrannical.  How  far  the  people 
of  the  State  of  Texas  are  bound  to  acknowledge  contracts  or 
titles  repudiated  by  the  late  republic,  is  a  question  to  be  de- 
cided by  their  own  tribunals,  and  with  which  this  court  has 
no  right  to  interfere  under  any  power  granted  to  them  by  the 
Constitution  and  acts  of  Congress. 

♦The  judgment  of  the  Supreme  Court  of  Texas  is  r»oo4 
therefore  affirmed.  ■- 

OBDBB. 

Thi^  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Texas,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered,  adjudged,  and  decreed  by  this  court,  that  the 
decree  of  the  said  Supreme  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed,  with  costs. 


<»»»»i 


Jehiel  Bbooks,  PtjAtntuf  in  bbbob,  v.  Samubl  Nobbib. 

Where  a  judgment  was  rendered  on  the  25th  of  October,  1843,  and  a  writ  of 
error  allowed  on  the  19th  of  October,  1848,  but  not  issued  and  filed  until 
the  4th  of  November  following,  more  than  five  years  had  elapsed  after  ren- 
dering the  judgment,  and  a  writ  of  error  may  be  disnrissed  on  motion.^ 

It  is  the  filing  of  the  writ  which  removes  the  record  from  the  inferior  to  the 
appellate  court ;  and  the  day  on  which  the  writ  may  have  been  issued  by 
the  cleric,  or  the  day  on  which  it  is  tested,  are  not  material  in  deciding  the 
qnestton.^ 

By  the  English  practice  this  error  must  be  taken  advantage  of  by  plea ;  but 
according  to  the  practice  of  this  court,  a  party  may  avail  himself,  by 
motion,  of  any  defect  which  appears  upon  the  record  itself.* 

This  case  was  brought  up  from  the  Supreme  Court  of' 
Louisiana,  by  a  writ  of  error  issued  under  the  twenty-fifth 
section  of  the  Judiciary  Act. 

It  appeared  from  tne  record  that  the  judgment  df  the 
Supreme  Court  of  Louisiana  was  rendered  on  the  26th  of 
October,  1843. 

The  petition  for  the  writ  of  error  was  addressed  to  the 

1  Cited.      Cummings  v.  Jojmb,    14  of  error  coram  nobii.     Strode  v.  Staf- 

Otto,  419.  ford  Justices,  1  Brock.,  162. 

*  Followed.    Mussina  v.  Cavazos,  ■  See  also  Boiling  r.  Jones,  67  Ala., 

6  Wall.,  860.   Cited.    Cfnited  States  v.  614 ;  Intematiomal  Bank  t.  Jenkmt,  164 

Dashiel,  3  Wall.,  701.    The  Umitation  111.,  15& 
of  five  years  does  not  apply  to  writs 
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Honorable   George  Eustis,  Chief  Justice  of  the  Supreme 
Court  of  the  State  of  Louisiana.     It  was  thus  indorsed. 

Order  allowing  Writ 

"A  writ  of  error  is  allowed  as  prayed  for,  without  pre- 
judice. Security  is  required  in  the  sum  of  five  hundred 
dollars.  "  Gbobgb  Eustis, 

Chief  Jtisticey  Monroe^  West  District. 

**  October  19, 1848. 

^  Supreme  Court,  Alexandria. 

"  Filed  November  4, 1848.  M.  R.  Abiail,  CferJfe." 

*205]  *  Bond  for  Writ  of  Error. 

^^  Supreme  Court,  State  of  Louisiana. 

Jbhiel  Brooks  v.  Samuel  Nobris,  in  error. 

"Know  all  men  by  these  presents,  that  we,  Jehiel  Brooks, 
of  the  District  of  Columbia,  and  B.  J.  Sage,  of  New  Orleans, 
Louisiana,  are  held  and  firmly  bound  unto  the  above-named 
Samuel  Norris,  in  the  sum  of  five  hundred  dollars,  to  be  paid 
to  the  said  Samuel  Norris,  his  executors  or  administrators. 
To  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves, and  each  of  us,  jointly  and  severally,  and  our  and  each 
of  our  heirs,  executors,  and  administrators,  firmly  by  these 
presents. 

"  Sealed  with  our  seals,  and  dated  this  19th  day  of  Octo- 
ber, A.  D.,  1848. 

"  Whereas  the  above-named  Jehiel  Brooks  hath  prosecuted 
a  writ  of  error  to  the  Supreme  Court  of  the  United  States, 
to  reverse  the  judgment  rendered  in  the  above-entitled  suit 
by  the  Supreme  Court  of  the  State  of  Louisiana. 

"  Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  above-named  Jehiel  Brooks  shall  prosecute  his 
said  writ  of  error  to  effect,  and  answer  all  costs  if  he  shall 
fail  to  make  good  his  plea,  then  this  obligation  shall  be  void ; 
otherwise  the  same  shall  be  and  remain  in  full  force  and 
virtue. 

"  B.  J.  Sage,  for  Jehiel  Brooks. 
B.  J.  Saqe. 
*^  Sealed  and  delivered,  in  the  presence  of 
Test— John  Ray." 

Approval  of  Bond. 

"Personally  appeared  before  me  the  above-named  B.  J. 
Sage  and  John  Ray,  who  acknowledged  their  signatures  to 
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the  foregoing  bond,  which  is  approved  in  the  case  of  Brookij 
plaintiff  in  err  or ^  v.  Norris. 

^^  Geobgs  Eustis,  Chitf  Jvstiee. 
"  Monroe,  Oct.  19, 1848." 

Instructions. 

"  The  Clerk  of  the  Supreme  Court  will  only  sign  the  writ 
of  error  in  the  event  of  its  being  sued  out  within  five  years 
from  the  date  of  the  decree  of  the  Supreme  Court,  in  the 
case  which  it  is  taken. 

"  Geobge  Eustis,  Chief  Justice. 

^^  Supreme  Court,  Alexandria. 

«  Filed  November  4th,  1848.  M.  R.  Abtail,  Clerk:' 

The  writ  of  error  bore  the  following  teste : — 
*"  Witness  the  Honorable  Roger  B.  Taney,  Chief  r«oAg 
Justice  of  the  said  Supreme  Court  of  the  United  States,  '■ 
this  4th  day  of  November,  A.  d.,  1848. 

M.  R.  Ariail, 

Clerk  of  the  Supreme  Court  of  the  State 

of  Louisiana,  at  Alexandrian^ 

"  Copy  of  the  writ  of  error  lodged  in  the  clerk's  office  of  the 
Supreme  Court  of  the  State  of  Louisiana,  at  Alexandria,  in 
pursuance  of  the  statute  in  such  cases  made  and  provided, 
this  4th  day  of  November,  1848.  B.  J.  Sage, 

Attorney  of  Plaintiff  in  error. 

"  Supreme  Court,  Alexandria. 

"  Filed  November  4th,  1848." 

Mr.  Bullard^  for  the  defendant  in  error,  moved  the  court  to 
dismiss  this  writ  of  error,  because  the  same  was  not  brought 
within  five  years  after  the  final  judgment  in  the  Supreme 
Court  of  the  State  of  Louisiana. 

Whereupon  the  court  directed  the  motion  to  be  set  down 
for  argument  on  that  day  week,  viz.,  the  24th  of  January, 
and  that  the  counsel  give  notice  thereof  to  Mr.  Walker,  the 
counsel  for  the  plaintiff  in  error. 

On  the  24th  of  January,  the  motion  was  argued  by  Mr. 
Bullard  and  Mr.  Walker. 

Mr.  Bvllard  referred  to  the  record,  and  cited  the  act  of 
1789,  chap.  20,  §  22,  to  show  that  the  writ  of  error  was  not 
in  time. 
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Mr.  Walker  referred  to  the  prayer  for  the  writ  of  erroi*, 
which  was  allowed  on  the  13th  of  October,  before  the  expira- 
tion of  five  years  from  the  date  of  the  judgment.  The  bond 
also  was  executed  and  approved  on  the  same  day.  If  neces- 
sary, he  would  move  to  amend  the  record  under  the  act  of 
1789,  as  the  error  was  merely  one  of  form.  The  teste  of  the 
writ  should  be  dated  at  the  preceding  term  of  this  court,  be- 
cause, although  issued  in  the  name  oi  the  chief  justice,  it  was 
always  presumed  to  be  issued  by  the  authority  of  the  court. 
He  would  move,  therefore,  to  amend  it  by  inserting  the  date 
of  the  preceding  tenn,  viz.,  December  term,  1847.  Filing 
does  not  mean  issuing.  Although  the  writ  was  not  filed  until 
the  4th  of  November,  the  record  does  not  show  that  it  was 
not^  issued  before.  Suppose,  after  the  writ  is  allowed,  the 
clerk  refuses  or  neglects  to  issue  it;  will  that  deprive  the 
party  of  his  remedy?  In  10  Wheat.,  311,  the  appeal  was 
allowed,  but  security  not  given  within  five  years.  He  cited 
also  2  Pick.  (Mass.),  692 ;  7  Cranch,  277 ;  8  Pet.,  469. 

The  case  was  docketed  in  this  court  on  the  23d  of  January, 
♦2071  *-'-^^^*  Therefore  this  is  the  third  term,  and  it  is  now 
J  too  late  to  make  this  motion.  There  has  been  a  regu- 
lar appearance  entered,  not  merely  a  formal  one,  but  the 
opposite  counsel  directed  in  writing  that  his  appearance  should 
be  entered.  Brooks  might  have  brought  a  new  action  if  he 
had  not  supposed  this  appeal  to  be  pending.  MiUaudon  v. 
McDonogh^  3  How.,  707. 

Mr.  Bullard^  in  reply.  When  he  directed  his  appearance 
to  be  entered,  he  did  not  know  the  state  of  the  record.  This 
is  not  a  question  of  form,  but  one  of  jurisdiction.  The  cases 
cited  are  not  analogous.  In  appeals  there  is  no  necessity  for 
a  writ  from  a  higher  court,  and  this  was  one  of  the  cases  cited. 
But  in  writs  of  error,  the  higher  court  must  act.  When  a 
motion  should  be  made  to  alter  the  teste,  he  would  meet  it. 
This  action  was  a  petitory  action,  and  Brooks  could  not  have 
brought  another  suit,  as  he  could  have  done  in  an  ejectment. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  case  is  brought  here  by  writ  of  error  upon  a  judgment 
rendered  in  the  Supreme  Court  of  the  State  of  Louisiana,  and 
a  motion  has  been  made  to  dismiss  the  writ. 

It  appears  by  the  record  that  the  judgment  was  rendered 

on  the  25th  of  October,  1843.     The  writ  of  error  by  which 

the  case  is  brought  here  was  allowed  by  the  chief  justice  of 

the  State  court,  upon  the  petition  of  the  appellant,  on  the  l&th 
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of  October,  1848,  and  the  bond  also  bears  date  on  that  day. 
But  the  writ  of  error  was  not  issued  until  the  4th  of  Novem- 
ber following.  It  was  issued  by  the  clerk  of  the  court  in 
which  the  judgment  was  rendered,  and  on  the  same  day,  as 
appears  by  indorsement  upon  it,  filed  in  that  office  by  the 
counsel  for  the  plaintiff  in  error.  More  than  five  years  from 
the  day  of  the  judgment  had  therefore  elapsed  when  this  writ 
of  error  was  filed. 

The  act  of  1789,  ch.  20,  §  22,  provides  that  writs  of  error 
shall  not  be  brought  but  within  five  years  after  rendering  or 
passing  the  judgment  or  decree  complained  of.  The  writ  of 
error  is  not  brought,  in  the  legal  meaning  of  the  term,  until  it 
is  filed  in  the  court  which  rendered  the  judgment.  It  is  the 
filing  of  the  writ  that  removes  the  record  from  the  inferior  to 
the  appellate  court,  and  the  period  of  limitation  prescribed  by 
the  act  of  Congress  must  be  calculated  accordingly.  The  day 
on  which  the  writ  may  have  been  issued  by  the  clerk ;  or  the 
day  on  which  it  is  tested,  are  not  material  in  deciding  the 
question. 

In  this  case,  therefore,  five  years  had  elapsed  before  the 
•writ  of  error  was  brought,  and  the  limitation  of  time  rmno 
in  the  act  of  Congress  was  a  bar  to  the  writ.  Accord-  L 
ing  to  the  English  practice,  the  defendant  in  error  must  avail 
himself  of  this  defence  by  plea.  He  cannot  take  advantage 
of  it  by  motion :  nor  can  the  court  judicially  take  notice  of 
it,  as  the  limitation  of  time  is  not  an  objection  to  the  jurisdic- 
tion of  the  court.  It  is  a  defence  which  the  defendant  in 
error  may  or  may  not  rely  upon,  as  he  himself  thinks  proper. 
But  according  to  the  established  practice  of  this  court  he  need 
not  plead  it,  but  may  take  advantage  of  it  bj'  motion.  The 
forms  of  proceeding  in  the  English  courts  of  error  have  never 
been  adopted  or  followed  in  this  court.  And  either  party, 
without  any  formal  assignment  of  error  or  plea,  may  avail 
himself  of  any  objection  which  appears  upon  the  record  itself. 
In  this  case  the  bar  arising  from  the  lapse  of  time  is  apparent 
on  the  record,  and  the  defendant  may  take  advantage  of  it  by 
motion  to  quash  or  to  dismiss  the  writ. 

As  this  objection  is  conclusive,  it  is  unnecessary  to  inquire 
whether  the  writ  of  error  was  allowed  or  issued  by  proper 
authority,  or  what  previous  defects  may  be  cured  by  the  ap- 
pearance of  the  defendant  in  error.  The  writ  must  be  dis- 
missed, upon  the  ground  that  it  is  barred  by  the  limitation  of 
time  prescribed  by  the  act  of  Congress. 
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OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Louisiana, 
and  on  the  motion  of  H.  A.  BuUard,  Esquire,  of  counsel  for 
the  appellee,  to  dismiss  this  writ  of  error  upon  the  ground 
that  it  is  barred  by  the  limitation  of  time  prescribed  by  the 
act  of  Congress,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  this  cause  be,  and  the  same  is  hereby,  disniissed, 
with  costs. 


•>••> 


♦2091  *^^^^  -^'  Wakneb,  a  CrnzESN  of  thb  State  of 
J      Pennsylvania;    John  A.  Warneb   and  Com- 
pany, Citizens  of  the  same  State;  and  William 
Heald,  Jacob  Heald,  besiding  out  of  the  Jubis- 

DICTION    OF    the    CIRCUIT     CoURT    OF     PENNSYLVANIA, 

Samuel  Woodward,  and  A.  J.  Buckner,  Citizens 
OF  THE  same  State,  trading  under  the  Firm  of 
Heald,  Woodward,  and  Company,  Appellants,  v. 
Thomas  P.  Martin,  a  Citizen  of  the  State  of 
Virginia,  who  subvived  Spencer  Franklin,  also 
Citizen  of  the  State  of  Virginia,  lately  trading 
UNDER  the  Firm  of  Martin  and  Franklin. 

Where  a  merchaDt,  in  order  to  secure  himself  from  loss,  took  merchandise 
from  a  factor,  with  a  knowledge  that  the  factor  was  about  to  fail,  the  prin- 
cipal who  consigned  that  merchandise  to  the  factor  may  avoid  the  sale, 
and  reclaim  his  goods,  or  hold  the  merchant  accountable  for  them.^ 

And  where  the  purchase  was  made  from  the  factor's  clerk,  who  had  been  left 
by  the  factor  in  charge  of  the  business,  this  was  an  additional  reason  for 
avoiding  the  sale ;  because  a  factor  cannot  delegate  his  authority  without 
the  assent  of  the  principal.^ 

A  factor  or  agent,  who  has  power  to  sell  the  produce  of  his  principal,  has  no 
power  to  affect  the  property  by  tortiously  pledging  it  as  a  security  or  satis- 
faction for  a  debt  of  his  own,  and  it  is  of  no  consequence  that  the  pledgee 
is  ignorant  of  the  factor's  not  being  tlie  owner.  But  if  the  factor  has  a  lien 
upon  the  goods  he  may  pledge  them  to  the  amount  of  his  lien.' 

Under  any  of  these  irregular  transfers,  a  court  of  equity  will  compel  the  holder 
to  give  an  account  of  the  property  which  he  holds. 

1  S.  P.    Van  Amringe  v.  Peabodtf,  1  specific  property.     Evans  v.  Potter,  2 

Mason,  440.  Gall.,  12;    Bragg  r.  Meyer,   McAll., 

*  S.  P.  Pendall  ▼.  Reuch,  4  McLean,  408 ;  Van  Amringe  y.  Peabodg,  1  Mason, 

250.  440 ;  and  he  may  pledge  or  sell  to  the  . 

■  But  a  factor  may  pledge  the  prop-  extent  of  his  lien.    Brotm  r.  McGran^ 

erty  of  the  principal  to  secure  tlie  14  Pet.,  479 ;  Pendall  y.  Reuch,  supra, 
payment  of  duties  accruing  upon  that 
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Nor  can  a  factor  sell  the  merchandise  of  his  principal  to  a  creditor  of  the 
factor  in  payment  of  an  antecedent  debt  Such  a  transfer  is  not  a  sale  in 
the  legal  acceptation  of  that  term. 

The  power  of  a  factor  explained. 

These  principles  of  the  common  law  are  sustained  by  a  statute  of  the  State  of 
New  York  passed  in  April,  1830  (3  Rer.  Laws,  Appendix,  p.  111).* 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  sitting  as  a 
court  of  equity. 

In  the  early  part  of  the  year  1841,  there  was  a  commercial 
firm  in  the  city  of  Richmond,  Virginia,  trading  under  the 
name  of  Martin  &  Franklin,  who  were  dealers  in  tobacco  and 
manufacturers  of  tlie  article.  There  was  at  the  same  time  a 
firm  in  Philadelphia,  composed  of  the  persons  named  in  the 
caption  of  this  statement,  trading  under  the  name  of  Heald, 
Woodward,  and  Company.  There  was  also  a  firm  in  New 
York,  trading  under  the  name  of  Charles  Esenwein  and  Com- 
pany, although  consisting  of  Charles  Esenwein  alone ;  and  in 
Philadelphia  there  was  also  a  commercial  house,  known  by 
the  name  of  John  A.  Warner  and  Company,  although  con- 
sisting of  John  A.  Warner  alone. 

To  the  house  of  Charles  Esenwein  and  Company  in  New 
York,  Martin  &  Franklin  were  in  the  habit  of  consigning 
manufactured  tobacco  for  sale,  as  their  agents  and  factors. 

*In  April,  1841,  Martin  &  Franklin  opened  a  cor-  r<ioio 
respondence  with  Heald,  Woodward,  &  Co.,  which  re-  '■ 
suited  in  the  latter  house  becoming  the  agents  of  the  former, 
for  the   purpose   of  selling  their  manufactured  tobacco,  in 
Philadelphia,  as  agents  and  factors. 

In  April,  1841,  Martin  &  Franklin  made  the  first  shipment 
upon  a  new  account  to  Charles  Esenwein  &  Co.,  in  New 
York,  and  continued,  at  intervals  during  the  summer,  to 
make  more  consignments.  Their  practice  was,  at  each  ship- 
ment, to  draw  a  draft  upon  Esenwein  &  Co.,  payable  in  four 
months,  for  an  estimated  portion  of  the  proceeds  of  sale. 
Amongst  other  drafts  were  the  following,  viz. : — 

1841,  May  27,  at  four  months,  due  September  80,  for  $800. 
**      June  12,        "  "  "     October  16,       "     700. 

"      July  3,  "  "  "    November  6,      "     300. 

"      July  29,        "  "  "    December  2,       "     860. 

These  drafts  were  not  paid  by  Esenwein  &  Co.  at  maturity. 
The  tobacco  shipped  during  the  period  when  these  drafts 
were  drawn  was  the  following,  viz. : — 

*  See  also    Steiger  v.    Third    Nat.     Crary.   500;    Hayes  v.    Campbell^  56 
Bank,  6  Fed.  Rep.,  576;  s.  c,  2  Mc-    Cal.,  424 ;  Atlee  v.  Fink,  75  Mo.,  lOa 
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StiUement  of  Tobacco  received  by  Charles  JSsenwetn  ^  Co.  from 
Me$$rs.  Martin  ^  Franklin^  of  Richmandy  Fa.,  to  seU  for 
their  account. 

1841. 

May  12.  Received  ex  schooner  Manchester :  I '  ^  ll 

36  whole  boxes  T.  P.  Martiu's  8's  lump,  fg  S^g 

84    do.      do.            do.          IG's     " 
20    do.      do.  do.  82'8     "      90 

June  7.  Received  ex  schooner  Lynchburg : 

20  whole  boxes  T.  P.  Martin's  long  12's  lumps, 

16    do.      do.    H.  Wit  &  Son,         16's    " 

26    do.      do.    T.  P.  Martin's        16's    "      62 

June  29.  Received  ex  schooner  Manchester: 

8  whole  boxes  T.  P.  Martin's  16's  lump, 

66  half      do.  do.  32's    "     8  66 

July    8.  Received  ex  schooner  Leontine : 

28  half-boxes  T.  P.  Martin's  32's  lumps, 28 

Aug.  16.  Received  ex  schooner  Weymouth : 

2  whole  and  76  half-boxes  T.P.Martin's  32's,        2   76 

Received  in  all,  boxes 162  160 

In  August,  1841,  Esenwein   was  in  embarrassed  circum- 
stances, and  sailed  for  Europe,  leaving  his  business   under 
the  managemeut  of  his  clerk,  Engelbert  Caprano. 
•2in  ^^®  ^^  ^'  September,  1841,  the  house  of  Charles 

J  •Esenwein  &  Co.  failed.  On  the  day  before  the  fail- 
ure, Esenwein  &  Co.  were  indebted,  amongst  other  persons, 
to  the  firm  of  John  A.  Warner  &  Co.  of  Philadelphia,  and 
Charles  Conolly  of  New  York.  At  some  short  time  before  the 
failure,  Warner  went  to  New  York  and  got  tobacco  out  of  the 
store  of  Esenwein  &  Co.,  and  in  his  account  with  that  house  the 
following  entries  appeared  as  credits  to  Esenwein  &  Co.: — 

1841. 

Sept.  2.  By  sundry  notes, f  11,977.69 

"    2.         sundries, 27,010.46 

"    2.         sundries, 2,654.98 

"    2.  S.  Austin's  note  due  Dec.  81-8  Jan.  1842,    435.47 

**    2.  transfers  of  Loomis  &  Hale's  account,        120.59 

"     2.  do.           J.  M.  Brineler's  account,          203.00 

"    2.  do.           D.  W.  Warning's  account,       796.85 

**    2.  do.          S.  Mayer's  account,               1,208.99 

"    2.  do.           J.  Barber  &  Co.'s  account,      494.15 

"    2.  do.           A.  Snowhill  &  Son's  acc't,    1,089.75 

"    2.  do.           A.  Snowhill's  account,             125.53 

Amount  carried  over,       $97,444.20  *95,871.77 
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Amounts  brought  forward,      $97,444.20  f95,871.77 
Sept.  2.  By  cash  received  Aug.  14,  160.00 

**    2.  To  net  proceeds  of  tobacco,  1,198.00 

**    2.        do.        do.      of  cigars,  46.70 

^    2.  To  difference  in  bill  tobacco, 

Sept.  2,1841,       .        .  161.69 

**    2.  By  balance,    .        .        .  2,817.82 

»98,849.59  $98,849.59 

1841. 
Sept.  2.  To  balance,         .        .        .       $2,817.82 

When  the  failure  took  place,  Caprano  made  an  assign- 
ment to  Charles  Conolly,  and  among  other  things  assigned 
seventeen  whole  boxes  and  twelve  half-boxes  of  the  tobacco 
which  had  been  consigned  by  Martin  &  Franklin,  that  being 
the  whole  amount  of  their  tobacco  then  on  hand. 

On  the  6th  of  September,  1841,  the  following  transaction 
occurred  between  John  A.  Warner  &  Co.  and  Heald,  Wood- 
ward, &  Co. 

In  the  account  between  these  two  firms,  Warner  &  Co. 
have  a  credit  entered  under  date  of  September  6,  as  follows : 
—"Sept.  6.  Sundries,  $22,441.62." 

This  transaction  is  in  part  explained  in  the  answer  of 
Heald,  Woodward,  &  Co. 

*"The  defendants,  now  and  at  all  times,  saving  all  r«2i2 
exceptions  for  further  answer  to  said  bill  of  complain-  '■ 
ants,  say : 

"  That  in  the  month  of  September,  A.  D.,  1841,  they  pur- 
chased of  John  A.  Warner,  as  before  they  have  answered,  a 
large  quantity  of  goods,  and,  among  other  things,  two  hun- 
dred and  fifty-eight  boxes  of  tobacco,  known  by  the  name  of 
Martin's  tobacco,  and  no  more ;  this  being  the  whole  number 
of  boxes  or  half-boxes  of  tobacco  either  sold  or  delivered  by 
said  Warner  to  defendants  about  that  time,  branded  with  the 
names  or  initials  of  complainant,  or  at  all  answering  the  de- 
scription in  complainant's  bill,  or  inquired  about  therein  ;  that 
of  said  tobacco  there  was  redelivered  to  said  Warner  before 
the  filing  of  complainant's  bill,  or  he  failed  to  deliver,  one  hun- 
dred and  thirty-four  boxes,  (as  to  which  134  boxes  of  tobacco, 
the  said  contract  of  sale  between  said  Warner  and  these 
defendants  was  by  mutual  consent  annulled  and  rescinded,") 
leaving  in  the  hands  of,  or  under  the  control  of,  these  defend- 
ants, at  the  time  of  filing  of  said  bill,  only  one  hundred  and 
twenty-four  boxes  or  half-boxes  of  said  tobacco,  or  the  pro- 
ceeds thereof,  and  which  said  one  hundred  and  twenty-four 

228 


212  SUPREME  COURT. 

Warner  et  al.  v.  Martin. 

boxes  were  branded  with  the  name  or  initials  of  complain- 
ant, as  defendants  believe,  though  of  this  they  have  no  cer- 
tain knowledge.  And  these  deieudants  purchased  the  said 
tobacco  of  said  Warner  about  September  6th,  1841,  at  the  fol- 
lowing prices,  to  wit,  one  hundred  and  six  boxes  thereof  of 
lumps  8's,  12's,  16's,  being  13,676  pounds,  at  12  cents  per 
pound,  viz.  f  1,640.12;  and  eighteen  boxes  lump3  32's,  at  16 
cents  per  pound,  viz.  $230.40 ;  making  together  $1,870.62. 

"  And  they  further  aver  and  repeat,  that  they  purchased 
the  same  fairly  and  bond  fide  of  said  Warner,  and  for  full 
value,  and  that  they  had  no  knowledge  whatever  at  the  time, 
that  said  tobacco  or  any  part  thereof  belonged  to  complain- 
ant, nor  had  they  any  reason  to  believe  or  know  it.  And 
further,  the  defendants  say  that  the  price  paid  by  them  for  said 
tobacco  is  trulv  set  forth  and  alleged  as  above,  and  the  same 
was  received  by  them  and  sold  by  said  Warner  to  be  placed 
by  them  to  the  credit  of  his  account,  and  in  part  payment  of, 
and  not  as  security  for,  a  debt  due  these  defendants  by  said 
Warner,  and  which  debt  is  not  yet  fully  paid." 

On  the  return  of  Charles  Esenwein  from  Europe,  he  ob- 
tained a  reassignment  from  Conolly  of  the  seventeen  whole 
and  twelve  hair-boxes  of  tobacco  which  belonged  to  Martin  & 
Franklin,  sold  them,  and  remitted  the  proceeds  to  that  house 
in  Richmond. 

On  the  13th  of  September,  1841,  Martin  &  Franklin  wrote 
to  Heald,  Woodward,  &  Co.,  the  following  letter : — 

4^0101  **'^  Richmond^  Sept.  13^A,  1841. 

J  "  Messrs.  Heald,  Woodward,  &  Co.,  Philadelphia. 

"  Gentlemen, — I  am  just  from  New  York,  looking  after  our 
tobaccos  that  we  had  shipped  on  consignment  to  Charles 
Esenwein.  Mr.  E.  Caprano,  their  clerk,  that  holds  a  power 
of  attorney  from  Esenwein  &  Co.,  handed  me  a  memorandum 
of  tobacco  sold ;  amongst  those  is  John  Warner  &  Co.,  of 
Philadelphia,  '  sold  them  on  the  2d  of  September,  250  boxes 
of  our  tobacco,  234  boxes  branded  Thomas  P.  Martin,  and 
16  boxes  branded  H.  Wit  &,  Son.' 

"  We  have  inclosed  the  memorandum ;  it  is  not  signed ;  but 
Mr.  Spear,  of  New  York,  will  testify  to  the  writing.  His 
attorney  informed  one  of  us  (Martin)  that  it  was  sold  for 
cash,  which  is  not  likely,  as  the  house  failed  on  the  next  day; 
and  we  also  observed  in  the  assignment  made  in  Philadelphia 
that  Messrs.  Warner  &  Co.  are  further  secured  in  the  first 
class  made  soon  after.  We  wish  to  beg  the  favor  of  you  to 
get  the  opinion  for  us  of  some  able  counsel,  whether  we  can 
claim  this  tobacco,  fraudulently  taken  from  us  under  the 
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cover  of  a  cash  sale,  evidently  to  secure  themselves  at  our 
loss.  We  had  made  drafts  on  them,  of  which  about  $2,000 
has  been  paid,  and  they  have  sold  about  half  that  amount  to 
other  persons,  for  which  they  had  heretofore  charged  a  guar- 
anty commission.  Any  expenses  you  may  have  to 'pay  will 
be  cheerfully  allowed,  by  your  obedient  servants, 

"  Martin  &  Franklin. 

"  N.  B.  We  have  omitted  mentioning,  in  the  event  the  at- 
torney thinks  as  we  do,  you  will  set  him  about  it  at  once,  on 
our  account,  for  which  you  will  please  be  responsible  for  us. 

"  Martin  &  Franklin." 

To  which  letter  they  received  the  following  answer : — 

''Philadelphia,  Sept.  JJiA,  1841. 
**  Messrs.  Martin  &  Franklin. 

"Gentlemen, — Your  favor  of  the  JJth  inst.  came  duly  to 
hand,  and  in  reply  thereto  we  proceed  to  give  you  informa- 
tion in  relation  to  the  tobacco  sold  by  C.  Esenwein  &  Co.,  of 
New  York,  to  Messrs.  Warner  &  Co.  of  this  city. 

"  The  latter  house,  we  are  told,  loaned  to  Esenwein  their 
notes  and  cash  to  the  amount  of  $50,000,  and  something 
over;  they  were  induced  to  make  this  loan  in  consequence  of 
representations  by  Esenwein,  that  this  amount  would  be  suf- 
ficient to  enable  his  house  to  meet  all  their  liabilities  until  he 
could  have  time  to  get  to  Europe  and  remit  home  sufficient 
funds  to  return  the  loan.  After  Esenwein  had  left  the  United 
States,  Mr.  Warner  was  satisfied  in  his  own  mind  that  he  had 
*been  deceived  by  him,  and  in  order  to  secure  himself  r«oi4 
from  ruin  he  proceeded  to  purchase  a  sufficient  amount  *- 
of  property  from  the  attorney  left  by  Esenwein  in  charge  of 
his  business.  We  were  pained  to  learn  that  you  were  among 
the  sufferers,  and  that  you  will  not  in  all  probability  be  able 
to  recover  any  portion  of  the  tobacco  which  you  state  was 
sold  to  Mr.  Warner,  as  we  believe  the  whole  matter  was  ar- 
ranged under  the  advice  of  eminent  counsel  engaged  by  Mr. 
Warner  both  in  New  York  and  this  city. 

"  We  think,  therefore,  that  any  attempt  made  to  recover 
the  tobacco  would  be  attended  with  great  expense,  and  in 
the  end  prove  fruitless. 

"Very  respectfully,  your  obedient  servants, 

"  Heald,  Woodward,  &  Co." 

In  Apiil,  1842,  Martin  &  Franklin  filed  their  bill  in  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District 
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of  Pennsylvania  against  Heald,  Woodward,  &  Co.  and  War- 
ner. They  alleged  the  shipment  of  the  tobacco  to  Esenwein 
&  Co. ;  the  drawing  of  the  bills ;  that,  with  full  knowledge 
of  the  insolvency  of  Esenwein  &  Co.,  Warner  had  obtained 
possession  of  the  tobacco,  knowing  it  to  be  the  property  of 
Martin  &  Franklin ;  that  shortly  afterwards  he  transferred 
the  said  tobacco  to  Heald,  Woodward,  &  Co.,  who  also  knew 
that  it  belonged  to  the  complainants ;  that  at  the  time  of  this 
transfer,  Heald,  Woodward,  &  Co.  were  the  agents  and  cor* 
respondents  of  Martin  &  Franklin,  and,  as  such,  bound  to 
protect  their  interests  ;  and  that  when  the  letter  of  the  16th 
of  September  was  written,  Heald,  Woodward,  &  Co.  had  in 
their  possession  the  tobacco  which  they  knew  to  be  the 
property  of  the  complainants.  The  bill  then  prayed  for  an 
account,  &c. 

The  answers  first  filed  by  the  respondents  were  objected  to 
as  insufiicient,  and  the  exceptions  sustained. 

On  the  1st  of  March,  1843,  Warner  filed  a  further  answer. 
He  alleged  that  his  purchase  of  the  tobacco  from  Esenwein 
&  Co.  was  bond  fde^  and  according  to  the  usual  course  of 
dealings  between  them  ;  that  the  departure  of  Esenwein  was 
publicly  known,  and  was  for  the  purpose  of  obtaining  a  loan 
from  his  relatives  in  order  to  carry  on  his  business ;  that  he 
had  never  applied  for  the  benefit  of  the  insolvent  law,  but 
was  then  carrying  on  his  business  in  New  York ;  that  he  sold 
the  tobacco  to  Heald,  Woodward,  &  Co.  in  the  usual  course 
of  the  dealings  which  had  long  existed  between  them,  and 
not  for  the  payment  of  any  preexisting  debt ;  and  that  all 
accounts  between  them  were  regularly  balanced  and  settled 
from  time  to  time. 

*2151      *  Heald,  Woodward,  &  Co.,  in  their  answer,  denied 
J  all  agency,  except  for  the  tobacco  which  had  been 
specially  consigned  to  their  house. 

On  the  11th  of  April,  1843,  the  cause  was  referred  to  a 
master  to  take  depositions,  and  a  commission  to  take  testi- 
mony was  issued  to  New  York.  It  is  only  necessary  to  give 
an  extract  from  the  deposition  of  Charles  ConoUy,  a  creditor 
of  the  firm  of  Esenwein  &  Co.,  and  to  whom  the  assignment 
was  made  which  has  been  already  spoken  of. 

He  deposed  as  follows : — 

"  After  Mr.  Esenwein  left  New  York,  Mr.  Warner  made 
purchases  of  that  house  in  that  store ;  he  got  tobacco  out  of 
the  store  of  Esenwein  after  Esenwein  left,  but  I  could  not 
swear  that  that  tobacco  was  there  when  Esenwein  left  New 
York  for  Europe.  I  do  not  recollect  the  marks  or  numbers 
of  any  parts  or  quantities  of  them ;  they  were  in  boxes,  in 
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kegs,  and  in  bales;  it  had,  I  presume,  been  shipped  from 
Virginia  to  Mr.  Eseiiwein.  I  have,  since  that  occurred,  heard 
him  say  whose  brands  they  were ;  he  mentioned  various 
manufacturers,  among  the  rest  were  Martin  &  Franklin;  I 
don't  recollect  that  he  mentioned  how  much  of  it  was  Martin 
&  Franklin's  brand.  Tobias  Beehler  was  in  New  York  at 
the  time  Warner  got  these  goods.  I  did  not  see  Mr.  War- 
ner getting  them  out ;  I  saw  Mr.  Beehler  getting  them  out. 
I  can't  say  with  certainty  whose  brands  or  marks  were  on  the 
tobacco  Beehler  was  assisting  in  getting  out.  On  the  day  I 
saw  Mr.  Beehler  helping  to  get  out  those  goods,  I  did  not  see 
Mr.  Warner  in  New  York,  and  understood  he  had  left  that 
morning  or  the  day  before ;  they  were  not  to  my  knowledge 
working  night  as  well  as  day  in  getting  out  this  tobacco ;  I 
presume  I  made  a  great  many  particular  remarks  on  the  sub- 
ject of  taking  away  that  tobacco.  I  recollect  making  the 
remark  that  the  proceedings  were  wrong;  it  was  in  the 
forenoon  that  I  saw  Beehler  taking  away  the  goods ;  I  saw 
considerable  quantities  going  out  of  the  store;  the  whole 
appearance  of  the  store  was  wrong,  it  was  upside  down,  it 
was  done  in  an  unbusiness-like  manner;  in  other  words,  things 
were  taken  out  harum-scarum  on  the  day  succeeding  the 
failure,  or  the  next  day  after,  and  that  I  suppose  occasioned 
the  remark." 

On  the  25th  of  September,  1848,  the  Circuit  Court  pro- 
nounced the  following  decree : — 

"This  cause  having  been  heard  and  abated  before  the 
judges,  by  counsel  on  both  sides,  on  the  25th,  26th,  27th,  and 
28th  of  April  last,  upon  the  bill,  answers,  and  proofs  taken  in 
the  cause,  the  court  do  order  and  decree,  that  the  defendants 
do  pay  to  the  complainant  the  sum  of  ^52,869.14,  with 
*interest  from  the  25th  of  September,  1848,  this  being  r<i216 
the  amount  of  such  of  the  bills  of  exchange  accej)ted  by  '■ 
Esenwein  &  Co.  upon  the  tobacco  shipped  to  the  said  Esen- 
wein  &  Co.,  as  were  paid  by  the  complainant,  together  with 
the  charges  of  protest  and  reexchange  by  them  incurred  and 
borne  by  reason  of  the  non-payment  of  such  acceptances  by  said 
Esenwein  &  Co.;  deducting  therefrom  the  balance  which 
would  have  been  payable  to  Esenwein  &  Co.  by  the  complain- 
ant, if  the  said  acceptances  had  been  paid  by  said  Esenwein 
&  Co. ;  interest  being  charged  for  and  against  the  parties 
according  to  law. 

♦*  Per  cur.  R.  C.  Gkier, 

J.  K.  Kanb-" 
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From  this  decree,  an  appeal  brought  the  case  up  to  this 
court. 

It  was  argued  by  Mr,  Fallon^  for  the  appellants,  and  Mr. 
Wharton^  for  the  appellee. 

Much  of  the  argument  conristed  m  an  examination  of  the 
facts  in  the  case.  The  following  points  of  law  were  then 
made. 

The  counsel  for  the  appellants  made  the  following  points. 

1st.  That  complainant  had,  on  his  own  showing,  a  com- 
plete remedy  at  law,  and  that  he  is  not  entitled  to  the  relief 
prayed  for  by  him,  in  equity.  Earl  of  Derby  v.  Duke  of 
AthoU  1  Ves.,  205.  Discovery  may  be  granted,  and  yet 
relief  refused.    1  Sim.  &  Stu.,  519. 

2d.  That  Charles  Esenwein  or  his  firm  was  a  necessary 
party  to  the  bill,  and  that  the  failure  to  make  him  such  party 
IS  a  fatal  defect.  Plunket  v.  Pensoriy  2  Atk.,  51 ;  1  Paige, 
(N.  Y.),  215 ;  Story,  Eq.,  §  1526. 

8d.  That  it  was  not  too  late  to  take  advantage  of  these 
matters  on  the  hearing.  Story  v.  Livingston^  13  Pet.,  375 ; 
Inne9  v.  Jackson^  16  Ves.,  356;  1  Dan.  Ch.  Pr.,  389,  390; 
Welford,  Eq.  PL,  414.  At  least  so  far  as  the  bill  prays  for 
relief.  1  Madd.,  Ch.,  160,  174;  2  Ves.,  519.  Rm%ell  v. 
Clark,  7  Cranch,  69 ;  1  Ves.,  205  ;  Mitf.,  Ch.  Pr.,  225,  286  ; 
Mitchell  V.  Lenox,  2  Paige  (N.  Y.),  280. 

4th.  That  the  bill,  answer,  and  proof  fail  to  make  out  a 
case  entitling  the  complainant  to  the  relief  prayed  for. 

5th.  That  the  sale  by  Esenwein  &  Co.  to  Warner  was  per- 
fectly valid  as  against  complainant.  Wright  v.  Campbell,  4 
Burr.,  2046 ;  George  v.  Clagett,  7  T.  R.,  359 ;  2  Smith,  Lead. 
Cas.,  77,  and  cases  there  cited ;  Urquhart  v.  Mclver,  4  Johns. 
(N.  Y.),  103 ;  De  Lisle  v.  Priestman,  1  Browne  (Pa.),  176 ; 
Story  on  Bailm.,  215-217. 

*2171       *6th.   That  the  sale  to  Heald,  Woodward,  &  Co. 
J  was  perfectly  valid  as  against  complainant.    Same 
cases  as  to  fifth  point  are  cited. 

7th.  That  there  is  no  evidence  that  Warner  at  the  time  of 
his  purchase  knew  of  the  alleged  ownership  of  complainant 
in  the  tobacco,  and  that  the  facts  relied  on  by  the  court 
below  as  sufficient  to  put  him  on  the  inquiry,  are  insufficient 
for  that  purpose. 

8th.   That  the  court  were  equally  in  error  with  tegard  to 

Heald,  Woodward,  &  Co.,  as  well  as  in  saying  that  they  had 

full  knowledge  of  the  true  nature  of  the   transaction   by 

which  Warner  obtained  possession  of  the  goods,  and  that 
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they  had  paid  nothing  for  them  till  after  notice  of  complain- 
ant's claim. 

9th.  That  the  court  erred  in  assuming  the  four  drafts  on 
Esenwein  &  Co.  as  paid  by  complainant,  as  also  in  assuming 
that  the  tobacco  consigned  to  Esenwein,  and  mentioned  in 
the  bill,  corresponded  with  or  formed  part  of  that  sold  to  War- 
ner.    1  Smith's  Chancery  Pr.,  in  notes. 

10th.  That  in  any  event  the  acceptance  of  the  drafts  by 
Esenwein  &  Co.  to  an  amount  greater  than  the  value  of  the 
tobacco,  those  drafts  being  outstanding,  makes  the  sale  by 
Esenwein  perfectly  valid  as  against  complainant,  and  at  least 
complainant  cannot  recover  in  this  bill  without  showing  that 
before  filing  it  he  had  offered  to  do  equity  by  tendering  the 
drafts,  having  previously  paid  them.  Dauhigney  v.  Duvaly 
6  T.  R.,  604 ;  UrquhaH  v.  Mclver,  4  Johns.,  103 ;  6  Paige, 
121, 122. 

Mr.  Wharton^  for  the  appellee. 

!•  That  a  court  of  equity  has  jurisdiction.  (The  numer- 
ous authorities  on  this  point  are  omitted.) 

JI.  In  reply  to  the  objection  that  Esenwein  ought  to  have 
been  a  party  to  the  bill,  Mr.  Wharton  contended, — 

1.   That  Esenwein  was  not  a  necessary  party. 

The  cases  upon  this  subject  are  very  numerous.  It  is 
probably  sufficient  to  refer  to  the  general  rules  laid  down  by 
elementary  writers. 

It  is  not  an  interest  in  the  subject-matter  of  the  suit,  but 
in  the  object,  that  makes  a  party  a  necessary  party.  Calvert 
on  Parties,  5,  6,  10,  &c. ;  Story,  Eq.  PL,  §  72, 

The  objects  of  this  suit  were, — 1.  Discovery ;  2.  Account ; 
3.  Relief,  in  the  restoration  of  the  value  of  the  property  to 
the  complainants.  Now  Esenwein  was  not  a  necessary  party 
for  either  of  these  purposes. 

Again,  he  was  out  of  the  jurisdiction  of  the  court,  and  no 
decree  was  sought  against  him.  Story,  §§  79,  80,  81,  &c. ; 
Joy  V.  Wirtz,  1  Wash.  C.  C,  517. 

*If  a  decree  can  be  made  without  affecting  the  rights  rmoi  q 
of  a  person  not  made  a  party,  or  without  his  having  *- 
anything  to  perform  necessary  to  the  perfection  of  the  decree, 
the  court  will  proceed  without  him,  if  he  is  not  amenable  to 
their  process,  or  no  beneficial  purpose  is  to  be  effected  by 
making  him  a  party.  Bailey  v.  Inglee^  2  Paige  (N.  Y.),  278 ; 
Mallow  V.  Hinde^  12  Wheat.,  193 ;  Russell  v.  Clarke  7  (Jranch, 
96 ;  Cameron  v.  M^ Roberts^  3  Wheat.,  591. 

Esenwein  was,  on  his  return  to  this  country,  examined  as  a 
witness  by  the  complainant,  and  cross-examined  by  the  da- 
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fendants,  who,  it  is  submitted,  thereby  waived  any  exception, 
on  the  score  of  his  not  being  a  party. 

2.  The  objection  was  at  all  events  too  late.  Story  v.  Liv- 
ingston^ 13  Pet.,  375 ;  Robinson  v.  Smithy  3  Paige  (N.  Y.), 
222 ;  Watertown  v.  Cowen^  4  Id.,  510 ;  Alderson  v.  Harvey^  12 
Ala.,  580. 

The  47th,  51st,  52d,  and  53d  Rules  of  Practice  for  the 
Courts  of  Equity  of  the  United  States  were  also  referred  to. 

III.  It  is  submitted  that,  upon  the  merits,  the  defendants 
have  no  case  for  the  favorable  consideration  of  a  court  of 
equity. 

It  was  not  denied  that  the  complainant  was  the  owner  of 
two  hundred  and  fifty-six  boxes  of  tobacco,  and  that  Warner 
got  possession  of  them  and  delivered  them  to  Heald,  Wood- 
ward, &  Co. 

The  points  presented  by  the  defendant's  answer,  and  argued 
for  them  on  the  hearing,  in  reply  to  this  primd  facie  case, 
were, — 

That  Warner  purchased  this  tobacco  for  a  valuable  consid- 
eration of  a  person  who  appeared  to  be  the  owner,  and  there- 
fore had  a  right  to  retain  it,  and  to  transfer  the  property  to 
Heald,  Woodward,  &  Co. 

In  reply  to  this,  it  is  contended, — 

1st.  That  this  was  not  a  purchase  for  a  valuable  consider^ 
ation,  by  a  stranger,  on  the  faith  of  ownership  in  the  vendor. 

2d.  That  before  the  factor's  acts,  such  a  transaction  would 
not  have  conferred  a  title  to  the  property  on  the  defendants. 

3d.   That  the  factor's  acts  do  not  protect  the  defendants. 

4th.  That  Heald,  Woodward,  &  Co.,  being  the  agents  of 
the  complainant,  could  not  acquire  title  to  the  property  of 
their  principal,  to  the  prejudice  of  the  latter. 

Ist.  This  point  was  established  by  an  examination  of  the 
answera,  exhibits,  and  evidence. 

2d.  The  authorities  cited  upon  this  point  were  the  follow- 
ing. Russell  on  Factors,  &c.,  56,  139;  2  Kent  Com.,  622, 
623;  0-uerrero  v.  Peile^  3  Barn.  &  Aid.,  616;  Shipley  v. 
*2191  ^^^^»  ^  *Mau.  &  Sel.,  484 ;  Howard  v.  Chapman^  4 
^  Car.  &  P.,  508;  Hudson  v.  Granger^  5  Barn.  &  Aid., 
27,  33 ;  Sims  v.  Bond,  5  Barn.  &  Aid.,  389,  393 ;  Moore  v. 
Kjlementson,  2  Campb.,  22;  Russell  on  Factors,  p.  116,  Part 
III.;  Fielding  v.  Kymer,  2  Brod.  &  B.,  639;  Story  on 
Agency,  §  113  and  note,  §§  225,  486 ;  Paley  on  Agency,  by 
Lloyd,  340,  341,  342 ;  De  Bouchout  v.  aoldsmith,  5  Ves.,  211, 
213;  Van  Amringe  v.  Peabody,  1  Mason,  440;  Petrie  v. 
Clark,  11  Serg.  &  R.  (Pa.),  388 ;  Paley  on  Agency,  330 ; 
Escot  V.  Milward,!  T.  R.,  361  (b);  Warner  v.  M'Coy,  1 
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Mees.  &  W.,  591 ;  Baring  v.  Carrie^  2  Barn.  &  Aid.,  187 ; 
Newson  v.  Thornton^  6  East,  17,  43 ;  Parker  v.  Donaldson^  2 
Watts  &  S.  (Pa.),  21 ;  2  Smith  Lead,  Cas.,  79,  n. ;  Graham  v. 
Dy%ter^  6  Mau.  &  Sel.,  1,  4 ;  Story  on  Agency,  §  407  et  sea. 

3d.  The  causes  and  objects  of  the  British  statutes,  ana  of 
the  acts  of  our  own  legislatures,  in  respect  to  factors,  will  be 
found  fully  set  forth  and  explained  in  the  following-named 
works.  Paley  on  Agency,  by  Lloyd,  p.  222,  &c.,  and  Appen- 
dix, No.  1,  &c. ;  Russell  on  Factors,  &c.,  p.  122,  &c. ;  Story 
on  Agency,  §  113,  and  note  (5)  thereto ;  in  which  note,  how- 
ever, the  provision  of  the  statute  6  Geo.  4,  ch.  94,  respecting 
pledges  for  preexisting  debts,  is  not  stated  with  su£5cient 
precision. 

The  act  of  New  York  upon  this  point  was  passed  in  1880, 
and  is  contained  in  the  third  volume  of  Revised  Laws,  Ap- 
pendix, p.  111. 

The  act  of  Pennsylvania  upon  this  point  was  passed  in 
1834,  and  wUl  be  found  in  Purdon's  Dig.,  p.  486  (ed.  1847). 

Upon  the  construction  of  these  acts,  the  foUowiiig  cases 
were  cited.  Russell  on  Factors,  132,  &c. ;  Taylor  v.  Truman^ 
1  Moo.  &  M.,  463;  Taylor  v.  Kymer,  3  Barn.  &  Aid.,  320; 
Fletcher  v.  Heathy  7  Barn.  &  C,  517,  524 ;  Blandy  v.  Alleuy 
8  Car.  &  P.,  447 ;  Russell  on  Factors,  139,  145,  147 ;  Evan% 
V.  Truman^  1  Mood.  &  Rob.,  10 ;  Stevens  v.  Wilson^  6  Hill 
(N.  Y.),  512 ;  Stevens  v.  Wilson,  3  Den.  (N.  Y.),  472;  Frinr 
gle  V.  Phillips,  1  Sandf.  (N.  Y.),  292 ;  Hadwin  v.  Fish,  1  La. 
Ann.,  74. 

Then  as  to  Heald,  Woodward,  &  Co.  It  was  contended 
that  they  stand  in  no  better  situation  than  Warner,  but  in 
some  respects  are  in  a  worse  position. 

1st.  If  Warner  did  not  acquire  a  title  to  the  tobacco  of  the 
complainant,  he  could  not  transfer  a  title  to  Heald,  Wood- 
ward, &  Co. 

2d.  Even  if  a  purchaser  bond  fide,  for  a  valuable  consider- 
ation paid,  would  be  protected,  yet  Heald,  Woodward,  &  Co. 
were  not  such  purchasers. 

3d.  Being  at  the  time  agents  of  the  complainant,  they  were 
•disabled  from  purchasing,  or  in  any  way  holding  the  r»220 
property  of  their  principal  by  an  adverse  title.  *• 

In  reference  to  which  points,  the  following  authorities  were 
cited.  Story  on  Agency,  p.  207,  §  217,  ana  the  cases  there 
stated;  Bartholomew  v.  Leech,  7  Watts  (Pa.),  472,  474; 
Veil  V.  Mitchell,  4  Wash.  C.  C,  105,  106 ;  Story  on  Agency, 
§478, 

Plea  of  purchase  for  a  valuable  consideration  must  aver 
actual  payment  before  notice.     It  is  not  enough  that  the 
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•  

money  was  secured  to  be  psud.     Miif.  PL,  338;   Beames's 
PL,  246,  246,  247  ;  Story,  Eq.  PL,  464,  623,  §  649,  810,  &c. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

We  stat«  such  circumstances  in  this  case  as  may  be  neces- 
sary for  the  application  of  our  opinion  to  other  cases  of  a  like 
kind. 

Martin  &  Franklin  were  manufacturers  of  tobacco  in  Bict^ 
mond,  Virginia.  They  were  in  the  babit  of  shipping  the 
article  to  Charles  Esenwein  in  New  York,  as  their  agent  and 
fEictor.  In  April,  1841,  they  made  the  first  shipment  upon  a 
new  account  to  Esenwein,  and  at  intervals  during  the  sum- 
mer made  other  consignments  to  him.  It  was  their  practice 
to  draw  upon  Esenwein,  payable  in  four  months,  for  an  esti- 
mated portion  of  the  proceeds  of  sale ;  among  other  drafts 
were  the  following : — 

1841,  May  27,  at  four  months,  due  Sept.  30,  for  $  800. 
**       June  12,  u  44  u    Oct.  15,   "       700. 

"       July  3,  u  44  44    Nov.  6,     **       300. 

"       July  29,  «  **  "    Dec.  2,     "       850. 

These  drafts  were  not  paid  by  Esenwein.  The  consign- 
ments during  the  period  when  the  drafts  were  drawn  were 
one  hundred  and  sixty-two  half,  and  one  hundred  and  sixty 
whole  boxes  of  tobacco.  Elsenweiu's  entry  of  the  consign- 
ment is,  ^*  Statement  of  tobacco  received  by  Charles  Esenwein 
&  Co.  from  Messrs.  Martin  and  Franklin  of  Richmond,  Vir- 
ginia, to  sell  for  their  account." 

The  business  relation  between  them  in  this  transaction  was 
that  of  principal  and  factor,  unaffected  by  any  particular  in- 
Btructions  from  the  principals,  or  by  any  right  or  power  ac- 
quired by  the  factor,  beyond  this  general  commission  to  sell 
the  tobacco,  according  to  the  usages  of  trade  in  the  place  to 
which  it  had  been  sent  for  sale. 

In  August,  1841,  Ex^enwein  became  embarrassed  and  sailed 
for  Europe.  He  left  his  business  under  the  management  of 
his  clerk,  Engelbert  Caprano.  On  the  8d  of  September 
*22n  *^^^^^^^^^  failed.  Among  his  creditors  was  John  A. 
J  Warner  of  Philadelphia.  A  short  time  before  tlie 
failure,  Mr.  Warner,  between  whom  and  Esenwein  there  had 
beMi  much  previous  dealing,  went  to  New  York.  He  then 
obtained  from  Caprano,  the  clerk,  from  the  store  of  Esen- 
wein, a  quantity  of  tobacco,  cigars,  and  other  merchandise. 
The  proof  in  the  case  is,  that  the  tobacco  was  a  part  of  the 
consignments  which  had  been  made  within  the  dates  before 
mentioned  by  Martin  &  Franklin  to  Esenwein.  Warner  aagrs 
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io  his  answer  to  the  bill  of  the  complainant,  that  the  same 
was  purchased  by  him  for  a  full  consideration  and  price,  in 
like  manner  as  he  had  frequently  purchased  from  Esenwein ; 
and  that  he  did  not  know  that  the  tobacco  belonged  to  Martin 
&  Franklin.  But  he  admits,  ^^the  insolvency  of  Esenwein 
was  believed."  In  his  amended  answer  he  says,  he  pur- 
chased the  tobacco  bond  fide^  in  manner  as  had  been  before 
stated  by  him.  That  it  was  paid  for  after  the  pui'chafie,  by 
his  paying  and  adjusting  thirty  thousand  dollars  of  his  own 
notes,  which  he  had  loaned  to  Esenwein,  by  his  paying  and 
redeeming  them.  Subsequently,  in  three  days  after  Esen- 
wein's  failure,  Heald,  Woodward,  &  Co.  of  Philadelphia 
bought  from  Warner  two  hundred  and  fifty-eight  boxes  of 
tobacco,  known  as  Martin's  tobacco.  The  proof  in  the  case 
is,  that  it  was  a  part  of  that  which  Warner  had  obtained  from 
Esenwein's  clerk,  which  had  been  consigned  to  Esenwein  by 
Martin  &  Franklin,  as  already  stated.  They  aver,  and  there 
is  no  reason  or  cause  to  doubt  it,  that  they  purchased  from 
Warner  fairly,  and  for  full  value ;  that  they  had  no  knowl- 
edge whatever  at  the  time,  that  the  tobacco  or  any  part  of  it 
belonged  tf)  the  complainants ;  nor  had  they  any  leason  to 
believe  or  know  it.  Their  contract,  however,  with  Warner, 
was  rescinded  in  part.  They  received  from  him  only  one 
hundred  and  twenty-four  boxes,  instead  of  the  two  hundred 
and  fifty-eight  which  had  been  sold  to  them. 

From  some  other  dealing  between  Heald,  Woodward,  &  Co. 
and  Martin  &  Fi-anklin,  the  latter  have  drawn  an  inference 
of  an  agency  of  the  former  for  them  in  this  transaction.  We 
think  there  was  no  such  agency.  At  the  same  time  we  will 
say,  that  there  was  an  unbecoming  and  apprehensive  reserve 
ID  dieir  reply  to  the  letter  of  Martin  &  Franklin,  making  in- 
quiries concerning  their  tobacco,  which  Warner  had  received 
from  the  clerk  of  Esenwein,  a  part  of  which  Heald,  Wood- 
ward, &  Co.  had  bought  from  Warner  and  was  then  in  their 
poesession.  It  was,  however,  not  a  concealment,  from  which 
it  can  be  inferred  that  Heald,  Woodward,  &  Co.  meant  to 
eommit  either  a  legal  or  moral  fraud  upon  their  correspond- 
ent. It  appears  that  they  had  nothing  to  do  with  the  transfer 
of  the  *tobacco  to  Warner,  nor  any  other  than  a  fair  r»222 
eounection  with  him  in  the  sale  of  it  by  Warner  to  ^ 
ihem. 

From  this  statement,  we  have  no  doubt  of  the  law  of  the 
case.  It  may  be  applied,  too,  without  any  imputation  upon 
the  integrity  of  either  of  the  parties  concerned.  The 
defendants  have  misapprehended  the  principles  which  govern 
tbe  rights  of  themselves  and  the  plaintiff;  but  there  is  natii- 
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ing  in  their  proceedings  which  impairs  mercantile  character. 
They  have  been  much  mistaken,  without  meaning  premed- 
itated unfairness.  If  some  temper  had  not  been  thrown  into 
the  case  at  first,  there  probably  would  not  have  been  any 
charge  of  fraudulent  intention.  No  one  will  be  surprised 
from  the  proceedings  in  the  cause,  and  the  argument  made 
upon  it  in  this  court,  that  its  merits  were  lost  sight  of,  in  the 
effort  made  on  the  one  side  to  establish  fraud,  and  on  the 
other  to  resist  it. 

The  exact  questions  raised  by  the  record  are,  whether  or 
not  the  transfer  of  the  tobacco  to  Warner  divested  the  plain- 
tiff's ownership  of  it ;  and  whether  or  not  Warner's  sale  of  a 
part  of  it  to  Heald,  Woodward,  &  Co.,  for  a  full  considera- 
tion, without  any  knowledge  upon  their  part  of  the  plaintiff's 
interest  when  they  bought  from  Warner,  gave  to  them  a 
property  in  it. 

Warner's  account  of  dealings  with  Esenwein  we  believe 
to  be  true.  In  his  answer,  however,  he  puts  his  right  to 
retain  the  tobacco  upon  a  footing  not  applicable  to  it.  He 
says  he  bought  without  knowing  that  Martin  &  Franklin 
had  any  interest  in  the  tobacco,  and  that  he  believed  Esen- 
wein was  the  owner.  His  inference  practically  was,  that  he 
might  therefore  set  off  against  the  price  his  liability  for  the 
notes  which  he  had  lent  to  Esenwein  as  a  debt  due  by  Esen- 
wein to  him.  This  can  only  be  done  upon  the  principle  that, 
where  two  persons  equally  innocent  are  prejudiced  by  the 
deceit  of  a  third,  the  person  who  has  put  trust  and  confi- 
dence in  the  deceiver  should  be  the  loser.  He  discloses  in 
his  answer  his  knowledge  of  a  fact  which  takes  him  out  of 
any  such  relation  to  the  plaintiff.  It  is  his  knowledge,  at 
the  time  of  the  delivery  of  the  tobacco  to  him,  of  the  failure 
of  Esenwein. 

In  all  of  those  cases  in  which  it  has  been  ruled  that  the 
buyer  who,  at  the  time  of  the  sale,  knows  nothing  of  the 
relation  between  the  factor  with  whom  he  deals  and  the  prin- 
cipal by  whom  that  factor  has  been  employed,  is  protected 
by  the  law,  in  case  of  a  misadventure  occurring  by  the 
default  of  the  factor,  it  is  admitted  that  the  risk  which  a 
principal  runs,  through  the  inadvertence  or  misconduct  of 
his  agent,  may  be  avoided,  by  the  purchaser  having  notice, 
at  any  time  before  the  completion  of  the  purchase  or  delivery 
♦2231  ^^  ^^®  goods,  of  the  *agent's  commission.  Peake,  177. 
J  Among  the  instances  which  the  law  terms  notice 
enough  for  such  a  purpose  is  the  insolvency  of  the  factor 
known  to  the  buyer.  Eastcott  v.  Milward^  7  T.  R.,  361 ;  Id., 
866.  Warner  says  in  his  answer,  that,  at  the  time  he  made  his 
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purchase,  "  the  insolvency  of  Esenwein  was  believed."  Those 
are  his  words,  and  according  to  all  that  class  of  cases  assert- 
ing the  principle  under  which  his  answer  put«  him,  such 
knowledge  was  sufficient  to  entitle  the  plaintiff  to  avoid  the 
sale. 

Again,  a  transfer  to  him,  by  way  of  sale,  by  the  clerk  of 
Esenwein,  of  property  trusted  to  the  latter  as  a  factor,  could 
not  pass  the  title  or  right  in  it  from  the  real  owner. 

It  made  no  difference,  that  Caprano  had  been  left  to  tran- 
sact Esenwein 's  business  whilst  he  was  in  Europe.  A  factor 
cannot  delegate  his  trust  to  his  clerk.  The  law  upon  this 
is  well  settled.  It  has  been  repeatedly  ruled.  The  first 
example  in  the  first  paragraph  of  Paley  on  Agency,  upon  the 
"  execution  of  authority,"  is,  if  an  agent  be  appointed  to  sell, 
he  cannot  depute  the  power  to  a  clerk  or  under  agent,  not- 
withstanding any  usage  of  trade,  unless  by  express  assent  of 
the  principal. 

The  utmost  relaxation  of  the  rule,  Potestas  delegata  non 
potest  delegare^  in  respect  to  mercantile  persons,  is,  that  a 
consignee  or  agent  for  the  sale  of  merchandise  may  employ 
a  broker  for  the  purpose,  when  such  is  the  usual  course  of 
business.  Trueman  v.  Loder^  11  Ad.  &  El.,  589.  Or  where 
the  usual  course  of  the  management  of  the  principal's  con- 
cerns in  the  employment  of  a  sub-agent  has  been  pursued  for 
a  length  of  time,  and  been  recognized  by  the  owners  of  prop- 
erty, they  will  be  taken  to  have  adopted  the  acts  of  the  sub- 
agent  as  the  acts  of  the  agent  himself.  Blore  v.  Sutton^  3 
Meriv.,  237 ;  Combes' %  case,  9  Co.,  75-77  ;  Roll.  Abr.,  380  ; 
Palliser  v.  Orrf,  Bunb.,  166.  Lord  Eldon,  in  Coles  y.  Tre- 
cothick^  9  Ves.,  236,  reprobates  the  notion,  that,  if  an  auc- 
tioneer is  authorized  to  sell,  all  his  clerks  are,  during  his 
absence,  in  consequence  of  any  such  usage  in  that  business. 
It  was  ruled  by  the  Master  of  the  Rolls  in  Blore  v.  Sutton^  3 
Meriv.,  237,  that  an  agreement  for  a  lease,  evidenced  only  by 
a  memorandum  in  writing,  entered  in  the  book  of  an  author- 
ized agent,  signed  by  his  clerk  and  not  by  the  agent  himself, 
was  not  a  sufficient  agreement  in  writing,  it  not  being  signed 
by  an  agent  properly  authorized,  notwithstanding  the  entry 
was  shown  in  evidence  to  have  been  approved  by,  and  that 
it  was  made  under  the  immediate  direction  of,  the  authorized 
agent,  and  in  the  usual  course  of  the  business  of  his  office. 
A  factor  cannot  delegate  his  employment  to  another,  so  as  to 
raise  a  privity  between  that  other  and  his  principal.  Solly  v. 
Mathboney  2  Man.  &  Sel.,  299  ;  *  Cochran  v.  Irlam^  Id.,  r*ooA 
301.  The  reason  of  the  rule  in  all  these  mercantile  *" 
agencies  is,  that  it  is  a  trust  and  confidence  reposed  in  the 
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ability  and  integrity  of  the  person  authorized.  An  agent 
ordinarily,  and  without  express  authority,  or  a  fair  presump- 
tion of  one,  growing  out  of  the  particular  transaction  or  the 
us£^e  of  trade,  has  not  the  power  to  employ  a  sub-ctgent  to 
do  the  business,  without  the  knowledge  or  consent  of  his 
principal.  The  agency  is  a  personal  trust  for  a  ministerial 
purpose,  and  cannot  be  delegated  ;  for  the  principal  employs 
the  agent  from  the  opinion  he  has  of  his  personal  skill  and 
integrity,  and  the  latter  has  no  right  to  turn  his  principal 
over  to  another,  of  whom  he  knows  nothing.  2  Kent,  Com., 
633.  No  usage  of  trade  anywhere  permits  a  factor  to  dele- 
gate to  his  clerk  the  commission  trusted  to  himself.  In  this 
case,  there  was  a  transfer  of  the  plaintiffs'  property  to  War- 
ner, by  a  clerk  of  their  factor.  He  knew  when  it  was  done 
that  he  was  giving  their  property  to  a  creditor  of  his  em- 
ployer in  payment  of  his  debt ;  and  both  himself  and  the 
purchaser  knew  that  Esenwein  was  in  failing  circumstances, 
or,  as  Warner  expresses  it,  "that  his  insolvency  was  be- 
lieved." It  must  be  admitted  that  such  a  transfer  passed  no 
property  in  the  thing  transferred,  and  that  it  may  be  re- 
claimed by  the  owner,  as  well  from  any  person  to  whom  it 
has  been  sold  by  the  first  buyer  as  from  himself.  It  is  the 
case  of  property  tortiously  taken  from  the  owner  or  his  agent, 
without  any  fault  of  the  owner,  and  as  such  cannot  take 
away  his  right  to  it. 

On  either  of  the  grounds  already  mentioned,  the  plaintiff 
would  be  entitled  to  recover  from  the  defendants  in  this  case. 
But  there  is  a  third,  which  shall  be  stated  in  connection  with 
other  points  respecting  principals  and  factors,  which  it  will 
not  be  out  of  place  to  notice.  A  factor  or  agent  who  has 
power  to  sell  the  produce  of  his  principal  has  no  power  to 
affect  the  property  by  tortiously  pledging  it  as  a  security  or 
satisfaction  for  a  debt  of  his  own,  and  it  is  of  no  consequence 
that  the  pledgee  is  ignorant  of  the  factor's  not  being  the 
owner.  Patterson  v.  Tash^  Str.,  1178  ;  Maans  v.  Henderson^ 
1  East,  837 ;  Newson  v.  Thornton,  6  Id.,  17 ;  2  Smith,  207 ; 
McCombie  v.  Daviea,  6  Id.,  538 ;  7  Id.,  5 ;  Dauhigney  v.  Duval, 
6  T.  R.,  604;  1  Mau.  &  SeL,  140, 147;  2  Stark.,  639;  Out- 
chard  V.  Morgan,  4  Moo.,  36 ;  2  Brod.  &  B.,  639 ;  2  Ves.,  213. 
When  goods  are  so  pledged  or  disposed  of,  the  i)rincipal  may 
recover  them  back  by  an  action  of  trover  against  the  pawnee, 
without  tendering  to  the  factor  what  may  be  due  to  him,  and 
without  any  tender  to  the  pawnee  of  the  sum  for  which  the 
goods  were  pledged  {Bauhigney  v.  Duval,  6  T.  R.,  604) ;  or 
•2251  ^^*'^^^^  **^y  ^lemand  of  such  goods  (  6  East,  638 ;  12 
-■  Mod.,  *614) ;  and  it  is  no  excuse  that  the  pawnee 
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was  wholly  ignorant  that  he  who  held  the  goods  held  them 
as  a  mere  agent  or  factor  (^Martini  v.  Coles^  1  Man.  &  Sel., 
140),  unless,  indeed,  where  the  principal  has  held  forth  the 
agent  as  the  principal  (6  Mau.  &  Sel.,  147).  But  a  factor 
who  has  a  lien  on  the  goods  of  his  principal  may  deliver  them 
over  to  a  third  person,  as  a  security  to  the  extent  of  his  lien, 
and  may  appoint  such  person  to  keep  possession  of  the  goods 
for  him.  In  that  case,  the  principal  must  tender  the  amount 
of  the  lien  due  to  the  factor,  before  he  can  be  entitled  to  re- 
cover back  the  goods  so  pledged.  Hartop  v.  Hoare^  Str., 
1187 ;  Dauhigney  v.  Duval,  5  T.  R.,  604 ;  6  East,  688 ;  7  East, 
5;  8  Chitty,  Com.  Law,  193.  So  a  sale  upon  credit,  instead  of 
being  for  ready  money,  under  a  general  authority  to  sell,  and 
in  a  trade  where  the  usage  is  to  sell  for  ready  money  only, 
creates  no  contract  between  the  owner  and  the  buyer,  and 
the  thing  sold  may  be  recovered  in  an  action  of  trover. 
Paley,  Principal  and  Agent,  109 ;  12  Mod.,  514.  Under  any 
of  these  irregular  transfers,  courts  of  equity  (as  is  now  being 
done  in  this  case)  will  compel  the  holder  to  give  an  account 
of  the  property  he  holds. 

But  it  was  said,  though  a  factor  may  not  pledge  the  mer- 
chandise of  his  principal  as  a  security  for  his  debt,  he  may  sell 
to  his  creditor  in  payment  of  an  antecedent  debt.  No  case 
can  be  found  affirming  such  a  doctrine.  It  is  a  misconcep- 
tion, arising  from  the  misapplication  of  correct  principles  to 
a  case  not  belonging  to  any  one  of  them.  The  power  of  the 
factor  to  make  such  a  sale,  and  the  right  of  the  creditor  to 
retain  the  property,  has  been  erroneously  put  upon  its  being 
the  usual  course  of  business  between  factors  to  make  a  set-on 
of  balances  as  they  may  exist  in  favor  of  one  or  the  other  of 
them  against  the  price  of  subsequent  purchases  in  their  deal- 
ings. The  difference  between  such  a  practice  and  a  sale  for 
an  antecedent  debt  must  be  obvious  to  every  one  when  it  is 
stated.  In  the  one,  the  mutual  dealing  between  mercantile 
persons  who  buy  and  sell  on  their  own  account,  and  who  also 
sell  upon  commission  for  others,  is  according  to  the  well- 
known  usage  of  trade.  Its  convenience  requires  that  stich  a 
practice  shall  be  permitted.  But  it  must  be  remembered  it 
is  an  allowance  for  the  convenience  of  trade,  and  for  a  readier 
settlement  of  accounts  between  factors  for  their  purchases 
from  each  other  in  that  character.  It  does  not,  however,  in 
any  instance,  bind  a  principal  in  the  transfer  of  merchandise, 
if  thete  has  been  a  departure  from  the  usages  of  trade,  or  a 
violation  of  any  principle  regulating  the  obligations  and 
rights  of  principal  and  factor. 

Again,  it  had  been  supposed  that  the  right  of  a  factor  to 
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tr.  iiV.'t-.rr/ :  *.-.  i  .:  :.i  •!•*:  lijc  b*  Lt*  i«iKi  isftttiT^d.  ibit  the 
i^r%'T-  '.7  •»;.  v.  •_->:  irrljL  ."-riLr  Lt.::«:r  L*^  c«fe-  ira«ted  sfcall 
r^  Vu^  A,*^T.     lirr  p,rL:.  ::lt:  i:*=&  t:.-?  ci-ver  tbe  ^atse.     Waen 

t^,^  ;.-,  T*;.!'.:.  it  L*  -^-whi  ::;  r^ier^r.-:*  M-  ih-?  O-nniss*:  a  wtich 
a  f*//v,r  r-^^'t^f  s*^:.^  See  B^.^ry  t.  HI"  j^# .i*.  ^  How-,  4d5. 
l\  j^  w\  zf.i>',i*\l:.'z  Uf  the  cia^'e  of  trade.  Ii  is  a  ziAked  tians- 
fer  ^/f  p?',;>^rtT  in  paroient  •:£  a  debt.  Mvcer.  ii  is  true,  is 
tfc^  f//:,*!  ;i^rit;-,n  of  sueh  a  transfer,  but  to  ni-nev  passes 
if^sTfrt:^:i  tr.*f  cr,f,tra#rt;Lg  parties.  The  creditor  paj^  none, 
arM  ir;,<:fi  the  'WuI'jt  has  giren  to  hiai  the  p-r.-i^rtT  of  another 
in  tHst^4Aft  of  hi5  ohli^tioa,  their  reLii>»n  has  only  been 
i'\^x/^tA  hv  hi*  viola ti«»n  of  an  a^enev  which  soviet v  in  its 
r>'i*;/.^^  r^riatior.s  cannot  do  with'jut,  which  everv  man  has  a 
ri^ht  t/^^  \\**t*  Sit  A  which  ererr  person  nndertiiking  it  promises 
Ui  tVy^:\i2LT^H  with  unbroken  fidelity.  When  such  a  transfer  of 
proi^^jfty  ij»  rna/le  by  a  factor  for  his  debt,  it  is  a  departure 
frorri  th*5  u«age  of  trade,  known  as  well  by  the  creditor  as  it 
M  by  HiH  fsuiUtT.  It  is  more ;  it  is  the  violation  of  all  that  a 
fa/;t//r  c^^nt facts  to  do  with  the  property  of  his  prineipaL  It 
\iHH  \fH^u  given  to  him  to  selL  He  may  sell  for  cash,  or  he 
triAy  do  1^9  uifon  credit,  as  may  be  the  usage  of  trade.  A 
irdunU:r  for  an  antecedent  debt  is  not  doing  one  thing  or  the 
otli^jr.  Both  creditor  and  debtor  know  it  to  be  neither.  That 
their  dealing  for  such  a  purpose  will  be  a  transaction  out  of 
the  UMage  of  the  business  of  a  factor.  It  does  not  matter  that 
the  iiTi'A'\U)T  may  not  know,  when  he  takes  the  property,  that 
the  fsuitor'a  principal  owns  it ;  that  he  believed  it  to  be  the 
factc^r's  iti  good  mith.  His  dealing  with  his  debtor  is  an 
attempt  between  them  to  have  the  latter's  debt  paid  by  the 
acaira  and  satisfaction  of  the  common  law.  That  is,  when, 
irmtead  of  a  sale  for  a  price,  a  thing  is  given  by  the  debtor  to 
the  creditor  in  payment,  in  which  we  all  know  that,  if  the 
thin^  given  is  the  property  of  another,  there  will  be  no  satis- 
faction. It  is  the  dation  en  payement  of  the  civil  law  as  it 
prevails  in  Louisiana,  which  is,  when  a  debtor  gives,  and  the 
creditor  receives,  instead  of  money,  a  movable  or  immovable 
thing  in  satisfaction  of  the  debt. 

Courts  of  law  and  courts  of  equity,  in  a  proper  case  before 
either,  will  look  at  such  a  transaction  as  one  in  which  both 
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principal  and  creditor  have  been  deceived  by  the  factor,  so 
far  as  the  deceit  is  concerned  ;  but  it  will  also  be  remembered 
in  favor  of  the  principal,  that  the  creditor  has  acquired  the 
*principars  property  from  his  factor,  with  the  cred-  r^ooT 
iter's  knowledge,  out  of  the  usual  course  of  trade,  and  *- 
will  reinstate  him  in  his  former  relation  to  his  debtor,  rather 
than  that  the  creditor  should  be  permitted  to  keep  the  prop- 
erty of  another,  who  is  altogether  without  fault,  in  payment 
of  his  debt.  As  to  the  factor's  power  to  bind  his  principal 
by  a  disposition  of  his  goods,  the  common  law  rule  is,  "  that, 
to  acquire  a  good  title  to  the  employer's  property  by  purchas- 
ing it  from  his  agent,  such  purchase  must  have  been,  either 
in  market  overt  and  without  knowledge  of  the  seller's  repre- 
sentative capacity,  or  from  an  agent  acting  according  to  his 
instructions,  or  from  one  acting  in  the  usual  course  of  his 
employment,  and  whom  the  buyer  did  not  know  to  be  trans- 
gressing his  instructions,"  or  that  he  had  not  such  notice  as 
the  law  deems  equivalent  to  raise  that  presumption.  "  The 
reason  of  this  is  clear,  for  unless  the  transaction  took  place 
bond  fide  in  a  market  overt,  (in  which  case  a  peculiar  rule  of 
law  in  England  steps  in  for  its  protection,)  an  agent  selling 
without  express  authority  must,  that  his  acts  may  be  sup- 
ported, have  sold  under  an  implied  one.  But  an  implied  one 
thereby  always  empowers  the  person  authorized  to  act  in  the 
usual  course  of  his  employment ;  consequently,  if  he  sells  in 
an  unusual  mode,  he  coula  have  no  implied  authority  to  sup- 
port his  act,  and,  as  he  had  no  express  one,  his  sale  of  course 
falls  to  the  ground."     Smith's  Mercantile  Law,  111,  112. 

The  defendants  are  not  within  the  compendious  summaiy 
just  stated.  There  has  been  a  transfer  of  property,  which  was 
consigned  to  a  factor  for  sale,  by  his  clerk,"  to  a  creditor  of 
his  employer,  who  knew  his  debtor  to  be  in  failing  circum- 
stances, just  as  well  as  the  clerk  himself  did ;  and  of  property, 
too,  which  the  clerk  knew  to  be  the  property  of  the  plaintiff, 
and  which  the  creditor  bargained  for  knowingly  out  of  the 
usual  course  of  trade.  Nor  should  we  omit  to  say,  that  Esen- 
wein's  opinion  and  disapproval  of  what  had  been  done  by  his 
clerk  with  his  principal's  tobacco  are  significantly  disclosed 
by  the  fact,  that,  upon  his  return  from  Europe,  he  redeemed 
so  much  of  it  as  had  been  assigned  to  Mr.  ConoUy  by  his 
clerk  in  payment  of  a  debt,  and  sold  and  remitted  the  pro- 
ceeds to  his  principals. 

By  the  common  law,  the  transfer  of  the  plaintiff's  tobacco  to 
Warner  cannot  be  maintained.  He  is  responsible  to  them 
for  the  value  of  so  much  of  it  as  was  not  transferred  by  him 
to  Heald,  Woodward,  &  Co.     Heald,  Woodward,  &  Co.  are 
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lespoonUe  for  so  mnch  of  it  as  Warner  transferred  to  them, 
becMiae  Warner,  having  no  property  in  it,  could  not  oouvej 
may  to  tbem«  Bnt  Warner  is  answerable  to  them  for  that 
amount,  and  he  is  replaced  for  the  whole  as  a  creditor  of 
Esenwein,  just  as  he  was  before  the  transaction  occurred. 
^Mfrt  *The  application  of  these  principles  of  the  common 
^  law  to  these  parties,  if  it  needed  confirmation,  would 
receire  it  from  the  statute  of  New  York  of  April,  1830,  for 
the  amendment  of  the  law  relative  to  principals  and  factors 
or  agents*  The  transfer  to  Warner  was  a  New  York  transac- 
tion.  The  third  section  of  that  act  yery  distinctly  provides 
for  those  cases  when  the  ownership,  by  the  factor,  of  goods 
which  he  contracts  to  seU,  shall  be  said  to  exist,  to  give  pro- 
tection to  purchasers  against  any  claim  of  the  factor^s  priuci- 
paL  It  is  when  he  contracts  for  any  money  advanced,  or  for 
any  negotiable  instrument  or  other  obligation  in  writing 
given  for  merchandise,  upon  the  &ith  that  the  factor  is  the 
owner  of  it.  The  concluding  words  of  the  section  are, "  given 
by  such  other  person  upon  the  faith  thereof."'  Three  miscon- 
structions of  that  act  have  been  prevalent,  but  they  have  been 
corrected  by  the  courts  of  New  York.  We  concur  with  them 
fully.  One  was,  that  the  statute  altered  the  common  law,  so 
as  to  give  validity  to  a  sale  made  by  the  factor  for  an  ante- 
cedent debt  due  by  him  to  the  person  with  whom  he  con- 
tracts; another,  that  the  statute  gave  to  a  purchaser  protection, 
whether  he  knew  or  not  that  the  goods  which  the  factor  con- 
tracted to  sell  him  were  not  the  factor's,  and  belonged  to  his 
principal ;  and  the  other,  that  the  concluding  words,  *'*'  upon 
the  faith  thereof,"  related  to  the  advance  made  upon  the 
goods,  and  not  to  the  property  which  the  factor  had  in  them. 
Similar  misconceptions  were  prevalent,  and  perhaps  still  pre- 
vailf  concerning  the  corresponding  section  in  the  English 
factor's  act,  Geo.  4,  ch.  94, 1825.  The  alterations  of  the  com- 
mon law,  in  this  particular,  by  the  English  and  the  New  York 
statutes,  were  suggested  by  practical  and  experienced  mer- 
chants in  both  countries,  to  meet  the  exigencies  of  internal 
trade  and  its  extention  between  nations.  They  are  believed 
by  their  operation  to  be  improvements  in  the  law  merchant. 
It  may  be  owing  to  a  misapprehension  of  those  acts,  that  the 
defendants  denied  to  the  plaintiffs  their  rights.  Fortunately 
the  law  secures  them,  and  the  case  settled  now  as  it  is  may 
prevent  other  controversies  like  it. 

We  shall  direct  the  decree  of  the  Circuit  Court  to  be  af- 
firmed ;  and  also  order  a  decree  to  be  entered  against  the  de- 
fendants, that  each  of  them  shall  pay  to  the  plaintiffs  the 
YftluQ  of  the  tobacco  which  the  defendants  respectively  re- 
240 


DECEMBER  TERM,  1850.  228 

Cotton  V.  The  United  States. 

tamed,  with  interest  upon  the  same  as  from  the  dates  of  the 
transfers  of  it  to  them. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  *District  of  Pennsylvania,  and  was  argued  by  r«ooq 
counsel.  On  consideration  whereof,  it  is  the  opinion  of  ^ 
this  court,  that  there  is  no  error  in  the  decree  of  the  said 
Circuit  Court,  "  that  the  defendants  do  pay  to  the  complain- 
ants the  sum  of  $2,869.14,  with  interest  from  the  25th  of 
September,  1848,"  and  that  the  same  should  be  affirmed,  with 
costs ;  and  that  the  complainants  are  entitled  to  recover  from 
Warner  &  Co.  $1,376.92^  (part  of  the  aforesaid  sum  of 
(2,869.14)  with  interest  thereon  from  the  25th  of  September, 
1848,  together  with  $  on  account  of  the  costs  of  the 

complainants  in  this  court,  and  to  have  execution  against 
them  for  the  said  several  sums,  amounting  to  $  ;  and 

also  that  the  said  complainants  are  entitled  to  recover  from 
the  said  Heald,  Woodward,  &  Co.  $1,492.21$  (the  residue  of 
the  said  sum  of  $2,869.14)  with  interest  thereon  from  the  25th 
of  September,  1848,  together  with  $  in  full  of  the 

balance  of  the  costs  of  the  complainants  in  this  court,  and  to 
have  execution  against  them  for  the  said  several  sums^ 
amounting  to  $  .    Whereupon  it  is  now  here  ordered, 

adjudged,  and  decreed  by  this  court,  that  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  said  Circuit  Court,  with 
directions  to  enter  a  decree  in  conformity  to  the  opinion  of 
this  courti  and  to  proceed  therein  accordingly. 


LoFnN  Cotton,  Plaintipp  in  :brror,  v.  The  United 

States. 

The  United  States  hare  a  right  to  bring  an  action  of  trespass  quare  clatuum 
fregit  against  a  person  for  cutting  and  carrying  away  trees  from  the  public 
lands.' 

This  case  was  brought  up,  by  writ  of  error,  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of 

Florida. 

■ 

1  Cited.    United  States  t.  Cook,  19  law  remedies,  or  to  those  provided  by 

Wall.,  694.  statute  in  tlie  several  States.     United 

Where  no  adequate  remedy  for  in-  States  v.  Ames,  1  Woodb.  &  M.,  76. 
Juries  to  the  public  property  has  been  As  to  the  remedy  by  criminal  prose- 
provided  by  Congress,  the  government  cution,  see  United  States  y.  Briggs,  9 
may  resort  to  the  ordinary  common-  How.,  351  and  note, 
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It  was  an  action  of  trespass  quare  datisum  fregity  brought 
by  the  United  States,  for  cutting  trees  upon  the  public  lands, 
commenced  in  the  Superior  Court  of  West  Florida  in  1844, 
to  which  the  defendant  pleaded  not  guilty  on  the  26th  of 
March,  1845.  The  cause  remained  pending  in  said  court 
until  the  15th  of  January,  1848,  when,  in  pursuance  of  the 
act  of  the  22d  of  Febiuary,  1847,  ch.  17,  §  8,  it  was  trans- 
ferred to  the  United  States  District  Court  for  the  Northern 
District  of  Florida  and  was  ordered  to  stand  for  trial  at  the 
ensuing  March  term. 

At  that  term  the  defendant  appeared,  and  on  leave  filed  a 
•2S01  *^6J^^ir^^r  ^^  ^^^  declaration,  which,  after  argument, 
J  was  overruled,  and  the  cause  set  down  lor  trial  on  the 
plea  of  not  guilty. 

The  cause  having  come  on,  the  defendant  requested  the 
court  to  charge  the  jury, — 

Ist.  That  the  only  remedy  for  the  United  States  for  cut- 
ting pine  timber  on  the  public  lands  was  by  indictment. 

2d.  That  the  United  States  have  no  common  law  remedy 
for  private  wrongs. 

8d.  That  the  right  of  the  United  States  to  bring  this 
action  must  be  derived  either  from  an  act  of  Congress  or 
from  the  law  of  some  State  in  which  the  contract  was  made 
by  which  it  acquired  the  property  on  which  this  trespass  is 
alleged  to  have  been  committed. 

4th.  These  lands  were  acquired  by  treaty  from  Spain,  and 
that  the  United  States  has  no  common  law  remedy  for  tres- 
pass committed  thereon.  And  that,  Congress  not  having 
authorized  the  exercise  of  this  remedy,  the  plaintiff  ought 
not  to  recover  any  damages. 

Which  charge  the  court  refused  to  give ;  whereupon  the 
defendant  excepted. 

The  lury  found  the  defendant  guilty  of  the  trespass,  and 
assessed  the  damages  of  the  United  States  at  $862.50,  for 
which  amount,  and  $122.22  costs,  judgment  was  entered  up. 
A  motion  in  arrest  of  judgment  was  overruled. 

The  Supreme  Court  having,  at  the  last  term,  decided  that 
it  had  jurisdiction  in  cases  like  this,  under  the  act  of  the  27th 
of  February,  1847,  without  reference  to  the  amount  in  con- 
troversy, the  case  now  came  before  the  court  on  the  points 
raised  by  the  bill  of  exceptions.     9  How.,  579. 

It  was  argued  by  Mr,  Walker^  for  the  plaintiff  in  error, 
and  Mr.  Crittenden  (Attorney-General),  for  the  United 
States. 
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Mr.  Crittenden. 

For  the  proper  understanding  of  the  points  in  the  case,  it 
is  necessary  to  call  the  attention  of  the  court  to  the  act  of 
the  2d  of  March,  1831  (4  Stat,  at  L.,  472),  which  was  before 
it  at  the  last  term  in  the  case  of  the  United  States  v.  Briggs^ 
9  How.,  361,  in  which  it  was  decided,  that  the  cutting  or  pro- 
curing to  be  cut,  removing  or  procuring  to  be  removed,  or 
aiding,  or  assisting,  or  being  employed  in  the  cutting  of  all 
descriptions  of  timber  trees  on  the  public  lands,  is  an  indict- 
able offence  under  the  said  act,  and  punishable  by  fine  and 
imprisonment. 

No  defence  arising  out  of  the  passing  of  this  act  was 
pleaded  either  by  way  of  abatement  or  specially. 

*The  United  States  have  the  same  right  as  any  r«oQi 
other  proprietor  to  sue  for  trespasses  on  the  public  *• 
lands,  and  that  right  is  not  merged  or  lost  by  such  trespasses 
having  been  made  an  offence  punishable  by  indictment  under 
the  act  of  1831.  Dugan  v.  United  States^  8  Wheat.,  181 ; 
United  States  v.  Q-ear^  3  How.,  121;  Manro  v.  Almeida^  10 
Wheat.,  494 ;  Cross  v.  Ourthrie^  2  Root  (Conn.),  90 ;  Smith 
V.  Weaver^  1  Tayl.  (N.  C),  68 ;  Blassingame  v.  Olaves^  6  B. 
Mon.  (Ky.),  38;  Foster  v.  The  Commonwealth^  8  Watts  & 
S.  (Pa.),  77. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  ot^ar^  clavsum  f regit  brought 
by  the  United  States  against  Loftin  Cotton,  in  which  he  is 
charged  with  cutting  and  carrying  away  a  large  number  of 
pine  and  juniper  trees  from  the  lands  of  plaintiff. 

On  the  trial  below,  the  counsel  for  defendant  requested 
the  court  to  instruct  the  jury,  1st.  "  That  the  only  remedy 
for  the  United  States  for  cutting  pine  timber  on  the  public 
lauds  was  by  indictment."  2d.  "  That  the  United  States  have 
no  common  law  remedy  for  private  wrongs."  The  refusal  by 
the  court  to  give  these  instructions  is  now  alleged  as  error. 

Every  sovereign  State  is  of  necessity  a  body  politic,  or 
artificial  person,  and  as  such  capable  of  making  contracts  and 
holding  property,  both  real  and  personal.  It  is  true,  that,  in 
consequence  of  the  peculiar  distribution  of  the  powers  of  gov- 
ernment between  the  States  and  the  United  States,  offences 
against  the  latter,  as  a  sovereign,  are  those  only  which  are 
defined  by  statute,  while  what  are  called  common  law  offences 
are  the  subjects  of  punishment  only  by  the  States  and  Terri- 
tories within  whose  jurisdiction  they  are  committed.  But 
the  powers  of  the  United  States  as  a  sovereign,  dealing  with 
offenders  against  their  laws,  must  not  be  confounded  with 
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their  rights  as  a  body  politic.  It  would  present  a  strange 
anomaly,  indeed,  if,  having  the  power  to  make  contracts  and 
hold  property  as  other  persons,  natural  or  artificial,  they  were 
not  entitled  to  the  same  remedies  forjiheir  protection.  The 
restraints  of  the  Constitution  upon  their  sovereign  powers 
cannot  affect  their  civil  rights.  Although  as  a  sovereign 
the  United  States  may  not  be  sued,  yet  as  a  corporation  or 
body  politic  they  may  bring  suits  to  enforce  their  contracts 
and  protect  their  property,  in  the  State  courts,  or  in  their 
own  tribunals  administering  the  same  laws.  As  an  owner  of 
property  in  almost  every  State  of  the  Union,  they  have  the 
same  right  to  have  it  protected  by  the  local  laws  that 
other  persons  have.  As  was  said  by  this  court  in  Dugan  v. 
United  StateSj  3  Wheat.,  181,  "  It  would  be  strange  to  deny 
MQoi  them  a  right  which  is  secured  to  *every  citizen  of  the 
"^  J  United  States."  In  the  United  States  v.  The  Bank  of 
the  Metropolis^  15  Pet.,  892,  it  was  decided  that  when  the 
United  States,  by  their  authorized  agents,  become  a  party  to 
negotiable  paper,  they  have  all  the  rights  and  incur  all  the 
responsibilities  of  other  persons  who  are  parties  to  such  in- 
struments. In  the  United  States  v.  Geary  3  How.,  120, 
the  right  of  the  United  States  to  maintain  an  action  of  tres- 
pass for  taking  ore  from  their  lead  mines  was  not  questioned. 
Many  trespasses  are  also  public  offences,  by  common  law, 
or  are  made  so  by  statute.  But  the  punishment  of  the  pub- 
lic offence  is  no  bar  to  the  remedy  for  the  private  injury. 
The  fact,  therefore,  that  the  defendant  in  this  case  might 
have  been  punished  by  indictment  as  for  a  public  offence,  is 
no  defence  against  the  present  action.  Whether,  if  he  had 
actually  been  indicted  and  amerced  for  this  trespass  in  a 
criminal  prosecution  in  the  name  of  the  United  States,  such 
conviction  and  fine  could  be  pleaded  in  bar  to  a  civil  action 
by  the  same  plaintiff,  is  a  question  not  before  us  in  this  case, 
and  is  therefore  not  decided. 
The  judgment  of  the  District  Court  is  therefore  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Florida,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  District  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  damages 
at  the  rate  of  six  per  centum  per  annum. 
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RicHABD  C.  Stockton,  Appellant,  v.  James  C.  Fobd. 

Where  there  was  a  judgment  which  had  been  recorded  under  the  laws  of  Lou- 
isiana, and  thus  made  equivalent  to  a  mortgage  upon  the  property  of  the 
debtor,  and  the  plaintiff  assigned  this  judgment,  and  was  then  himself  sued 
and  had  an  execution  issued  against  him,  his  rights  under  the  recorded  jud^g- 
ment  could  not  be  sold  under  this  execution,  because  he  had  preyiously 
transferred  all  those  rights. 

It  was  not  necessary  for  an  assignee  of  this  recorded  judgment,  who  was  de- 
fending himself  in  chancery,  by  claiming  under  the  assignment,  to  notice  in 
his  pleading  an  allegation  in  the  bill  that  a  release  of  the  judgment  was  imr 
properly  entered  upon  the  record.  His  assignment  was  not  charged  as 
fraudulent.^ 

The  attorney  who  had  recovered  the  judgment  which  was  thus  recovered  and 
assigned,  was  not  at  liberty  to  purchase  it  when  his  client  became  sued  and 
execution  was  issued  against  hun.^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
*States  for  the  District  of  Louisiana,  sitting  as  a  court  r«oQQ 
of  equity.  The  suit  was  originally  brought  by  Stock-  '• 
ton  in  the  District  Court  (State  court)  oi  Louisiana,  by  peti- 
tion, to  enforce  a  judicial  mortgage  against  a  plantation  and 
slaves  in  the  parish  of  Carroll,  which  once  belonged  to  Nich- 
olas W.  Ford,  but  at  that  time  was  in  the  possession  of  James 
C.  Ford,  the  defendant  below,  and  appellee  here.  Ford  ap- 
peared in  the  State  court,  and,  being  a  citizen  of  Louisville, 
Kentucky,  caused  the  suit  to  be  removed  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Louisiana, 
where  the  cause  was  treated  as  a  suit  in  chancery  for  the 
foreclosure  of  a  mortgage. 

The  whole  of  the  transactions  connected  with  the  suit  were 
very  complicated,  but  it  will  not  be  necessary,  under  the 
opinion  of  the  court,  to  state  them  fully.  The  following 
summary  will  render  them  intelligible. 

On  March  11, 1886,  the  respondent,  James  C.  Ford,  sold 
and  conveyed  to  said  Nicholas  W.  Ford,  several  parcels  of 
land  and  a  number  of  slaves,  situate  in  said  parish  of  Carroll, 
for  the  consideration  of  $80,000,  payable  in  five  annual  in- 
stalments of  $16,000  each,  the  said  Nicholas  W.  Ford  thereby 


^  The  omission  in  the  answer  to 
reply  to  an  immaterial  averment  in 
the  bill  is  not  ground  of  exception. 
Hardeman  v.  Harris,  7  How.,  726. 

'  Nor  has  an  attorney  authority, 
vitiute  officiif  to  purchase  for  his  client 
at  a  sale  under  the  client's  execution. 
It  he  claims  to  have  such  authority, 
he  must  prove  it  affirmatively.    Sa- 


veru  V.  Sifpher,  6  Wall.,  157. 

In  Afcificken  v.  Perm,  18  How.,  507, 
this  principle  is  said  not  to  obtain  in 
Louisiana,  the  court  holding  that  a 
purchase  of  an  interest  in  property  by 
an  attorney,  made  after  judgment  has 
been  obtained,  is  not  forbidden  by  the 
law  of  Louisiana.  See  also  Newcomb 
V.  Brooks,  16  W.  Va.,  65,  67. 
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giving  to  the  said  James  C.  Ford  a  mortgage  upon  the  said 
land  and  slaves,  to  have  the  force  and  effect  of  a  judgment 
confessed,  for  said  '^80,000. 

On  May  1,  1837,  Roger  B.  Atkinson,  of  Vicksburg,  drew 
his  bill  of  exchange  in  favor  of  William  B.  Pryor  upon  N. 
&  E.  Ford  &  Co.,  of  New  Orleans,  for  $7,442.74,  payable 
seven  months  after  date.  This  bill  was  accepted  by  the 
drawees,  but  was  not  paid,  aiid  after  it  was  protested  Pryor 
became  the  holder  and  owner  of  it.  The  firm  of  N.  &  E. 
Ford  &  Co.  was  composed  of  Nicholas  W.  Ford,  Edward 
Ford,  and  William  F.  Markham. 

On  June  10,  1837,  three  only  out  of  the  five  annual  instal- 
ments having  been  paid  to  James  C.  Ford  by  Nicholas,  and 
James  having  come  under  other  liabilities  for  Nicholas,  Nich- 
olas executed  a  mortgage  of  the  land  and  slaves  to  secure  the 
whole,  and  added  other  slaves. 

On  April  25, 1838,  Nicholas  mortgaged  an  additional  num- 
ber of  slaves,  with  the  stock,  personal  property,  and  crop. 

On  May  18,  1839,  Nicholas  mortgaged  the  then  growing 
crop  of  corn  and  cotton. 

In  1839,  Pryor  brought  a  suit  in  the  Commercial  Court  of 
New  Orleans  against  N.  &  E.  Ford  &  Co.,  upon  the  bill  of 
exchange. 

On  November  25,  1839,  William  Ford,  Jr.,  a  brother  of 
Nicholas  W.  and  James  C.  Ford,  then  aged  nineteen  years, 
♦2^41  **'^^  theretofore  residing  with  his  father,  William  Ford, 
J  in  the  county  of  Bourbon  in  the  State  of  Kentucky, 
appeared  at  the  chambere  of  the  judge  of  the  Ninth  District 
Court,  Parish  of  Carroll,  Louisiana,  and  obtained  a  decree 
for  emancipation,  dispensing  him  from  the  time  prescribed  by 
law  for  attaining  the  age  of  majority,  pursuant  to  the  act 
approved  January  23,  1829. 

On  November  26, 1839,  Nicholas  sold  to  William  Ford,  Jr. 
all  the  property  in  the  parish  of  Carroll,  for  certain  promissory 
notes. 

In  December,  1839,  judgment  was  rendered  in  favor  of 
Pryor  in  the  suit  upon  the  bill  for  $7,442.74,  with  interest  at 
five  per  cent,  from  December  4, 1837. 

Mr.  Stockton,  the  appellant,  was  afterwards  employed  by 
Mr.  Pryor  to  attend  to  his  claim  against  N.  &  E.  Ford  &  Co., 
and,  entertaining  a  doubt  whether  the  judgment  so  recovered 
was  sufficiently  specific  as  to  the  persons  against  whom  it  was 
rendered,  in  December,  1839,  commenced  a  suit  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Louisi- 
ana, in  favor  of  Pryor,  against  Nicholas  W.  Ford,  who  was 
246 


DECEMBER  TERM,  1850.  284 

Stockton  V.  Ford. 

the  only  member  of  said  firm  residing  in  said  district,  to 
recover  the  amount  of  said  bill  of  exchange. 

To  this  suit  Mr.  Nicholas  W.  Ford  appeared,  and  pleaded 
a  former  recovery  by  Pryor,  in  the  Commercial  Court  of  New 
Orleans,  upon  said  bill,  against  all  the  members  of  said  firm 
of  N.  &  E.  Ford  &  Co.,  and  on  the  trial  of  said  cause,  in 
support  of  said  plea,  produced  the  record  of  said  judgment  so 
rendered  by  said  Commercial  Court,  which  the  court  held  to 
be  a  judgment  between  the  same  parties  for  the  same  cause 
of  action,  and  dismissed  the  suit,  with  costs. 

On  March  12, 1840,  Pryor  assigned  his  judgment  to  Jones, 
as  follows : — 

"  I  hereby  transfer  to  Dr.  Joseph  Jones  all  my  right,  title, 
and  interest  in  a  certain  judgment  in  my  favor,  against  N.  & 
E.  Ford  &  Co.  of  New  Orleans,  obtained  in  the  Circuit  Court 
of  Louisiana,  at  New  Orleans,  for  about  eight  thousand  dol- 
lars, more  or  less.  The  said  Jones  first  paying  the  attorney's 
fees  and  all  other  costs  out  of  the  proceeds  of  said  judgment, 
and  then  applying  the  balance  to  the  payment  of  such  debts 
of  mine  as  said  Jones  may  be  responsible  for,  and  the  remain- 
der, if  any,  to  be  paid  over  to  me. 

"  Wm.  B.  Pbyob. 

"  Vicksburff,  12th  March,  1840." 

Jones  afterwards  assigned  this  judgment  to  James  C.  Ford, 
the  appellee. 

*0n   Januaiy  2,  1841,  the  judgment  in   favor  of  r«ofiic 
Pryor  was  recorded  in  the  mortgage  book,  making  it  ■- 
equivalent  to  a  mortgage. 

"  I,  Felix  Bosworth,  parish  judge  in  and  for  the  parish  of 
Carroll,  in  the  State  of  Louisiana,  do  certify  the  within  copy 
of  judgment  to  be  recorded  in  my  oflBce,  in  mortgage  book  B, 
folio  162. 

"  Given  under  my  hand  and  seal  of  oflBce,  this  2d  day  of 

PI  January,  A.  D.,  1841. 

L^'  ®' J  "  Felix  Bosworth,  Parish  Judge:' 

On  May  12,  1841,  William  Ford,  Jr.  sold  back  to  Nicholas 
all  the  property  conveyed  on  the  26th  of  November,  1839. 

On  the  same  day  Nicholas  sold  and  conveyed  all  the  prop- 
erty back  to  James  C.  Ford. 

On  the  7th  of  February,  1842,  Charles  M.  Way  and  E.  T. 
Bainbridge  recovered  a  judgment  in  a  suit  commenced  by 
them  in  the  Commercial  Court  of  New  Orleans,  against  Pryor 
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and  HowarcU  by  which,  after  a  discontiDuance  as  to  How- 
ard, they  recovered  £i*om  the  defendant,  William  B.  Pryor, 
9718.12,  with  five  per  cent,  interest  from  the  22d  of  April, 
1847,  and  costs  of  suit,  with  privilege  on  the  property  attached. 
Mr.  Robert  Mott  was  the  attorney  who  prosecuted  the  suit 
for  Way  and  Bainbridge,  and  Mr.  Stockton,  the  appellant, 
defended  the  suit  for  Pryor. 

On  February  17,  1842,  Feliz  Bosworth,  parish  judge  of  the 
parish  of  Carroll,  and  ex  officio  recorder  of  mortgages,  entered 
on  the  mortgage  book  a  release  of  the  mortgage  resulting 
from  the  secordijog  of  the  judgment  of  Pryor  against  Ford 
&  Co.  by  writing  across  the  face  of  the  record  the  fulhiwing 
words :  "  This  mortgage  released  by  payment  in  full,  Febru- 
ajy  17th,  1842. — Felix  Boswoeth,  PamA  Judge.'' 

On  the  26th  of  February,  1842,  execution  was  issued  on 
said  judgment  against  Pryor,  to  the  sheriff  of  said  Commer- 
cial Court,  upon  which  said  sheriff  seized,  and,  after  all  legal 
formalities  had  been  complied  with,  advertised  for  sale,  the 
right,  title,  and  interest  of  William  B.  Pryor  in  the  said  judg- 
ment recovered  in  the  Commercial  Court  against  N.  &  E. 
Ford  &  Co.  for  |7,442J4,  with  interest  at  the  rate  of  five 
per  cent,  per  annum,  from  the  4th  of  December,  1837 ;  and  on 
the  17th  day  of  March,  1842,  pursuant  to  such  seizure  and 
advertisement,  said  sheriff  sold  the  said  judgment  of  Pryor 
against  N.  &  £.  Ford  &  Co.  to  the  appellant,  for  the  sum  of 
lS00,.and  on  the  19th  of  April,  1842,  conveyed  the  same  to 
him  by  deed. 

Mr.  Stockton  was,  at  the  time  of  the  purchase,  the  holder 
*2361  *^^  *  ^^^  drawn  by  srid  William  B.  Pryor,  payable 
-I  to  the  appellant's  order,  five  days  after  date,  a^d  dated 
January  2, 1841,  for  $800. 

On  the  22d  of  October,  1842,  Stockton,,  the  appellant,  insti- 
tuted in  the  District  Court  of  Louisiana,  for  the  parish  o£ 
Carroll,  an  hypothecary  action  against,  the  respondent,  Jamefi 
C.  Ford,  and  said  Nicholas  W.  Ford,  setting  forth  his  purchase 
of  said  judgment,,  the  recording  thereof  on  the  2d  of  January, 
1841,  and  that  on  the  12th  of  May,  1841,  Nicholas  W.  Ford, 
one  of  said  defendants,  owned  and  had  possession  of  a  large 
tract  of  land  and  negroes  in  said  parish,  and  that  he  had  sold 
them  to  the  respondent,  and  praying  judgment  against  James 
C.  Ford  as  the  owner  and  possessor,  of  said  property,  and  thaA 
he  pay  the  amount  of  said  judgment  and  interest,  or.  deliiser 
up  said  mortgaged  property  to  be  sold  to  satisfy  it. 

On  the  12th  of  December,  1842^  James  C.  Ford  appeared, 
and  obtaijaed  an  order  to  remove  the  cause  into  the  Circuiii 
Court,  of  the  United  States  for  the  Eastern,  District.of  Louui- 
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ana.  Nicholas  W.  Ford  resided  out  of  the  State  of  Louisiana, 
i  and  did  not  appear. 

On  the  12th  of  February,  1844,  the  Circuit  Court  ordered 
the  case  to  be  put  upon  the  chancery  docket,  and  to  be  pro- 
ceeded in  as  a  chancery  suit. 

It  is  not  necessary  to  trace  the  progress  of  the  suit  through 
an  amended  bill  and  second  amended  bill  and  answer  and 
supplemental  and  then  an  amended  answer,  and  changing  the 
pleadings  and  motions  for  reheaiings. 

Numerous  depositions  were  taken,  and  the  cause  came  on 
for  argument,  when,  on  the  24th  of  January,  1848,  the  Cir- 
cuit Court  passed  the  following  decree : — 

"  R.  C.  Stockton  v.  J.  C.  Ford. 

^^  This  cause  came  on  to  be  heard  upon  the  bill,  answers^ 
replications,  and  exhibits ;  the  evidence  being  adduced,  and 
argument  of  counsel  heard,  and  the  court  having  maturely 
considered  the  same,  it  is  ordered,  adjudged,  and  decreed, 
that  the  complainant's  bill  be  dismissed,  and  the  same  is 
hereby  dismissed,  with  costs." 

I  Some  further  proceedings  took  place,  but  at  last  the  decree 

was  made  absolute. 

The  complainant  appealed  to  this  court. 

It  was  argued  by  Mr,  Volney  JE.  Howard  and  Mr.  Walker^ 
for  the  appellant,  and  Mr.  Bibb^  for  the  appellee. 

The  counsel  for  the  appellant  made  the  following  points* 

1.  It  cannot  be  doubted  that  the  interest  of  a  plaintiff  in  a 
*judgment  may  be  seized  and  sold  under  execution  by  r«oo7 
the  laws  of  Louisiana.     The  public  sale  vests  the  title.  ■- 

La.  Code,  Art.  2686 ;  4  La.,  118 ;  6  Id.,  643 ;  La.  Code  of  Prae- 
tice^  Art.  647,  690  ;  11  La.,  126. 

2.  It  was  argued  below,  that  the  purchase  of  this  judgment 
by  Stockton  was  the  acquisition  of  a  litigious  title.  Accord- 
ing to  the  Civil  Code  of  Louisiana,  article  2623,  ^^  A  right  is 
said  to  be  litigious  whenever  there  exists  a  suit  and  contesta- 
tion on  the  same.''  In  this  case  the  right  was  not  litigious, 
because  there  was  no  contest  in  relation  to  it.  The  contest 
was  closed  by  the  judgment.  It  is  well  settled  in  Louisiajua, 
tiiat  the  purchase  of  a  judgment  from  which  no  appeal  can 
be  taken  is  not  the  acquisition  of  a  litigious  right,  and  may  be 

I  made  by  an  attorney.     (^Denton  v,  Wilcox^  2  La*.  Ann.,  60, ; 

r  Troplong^,  Vente,  Nos.  200-202.)     It  could  not  be  appealed 

fcoia  aftea:  December,  1840.     (Code  Pr.,  693 ;  12  La.,  206.) 
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Neither  was  the  purchase  of  the  judgment  inconsistent  with 
the  trust  relation  of  Stockton  as  plaintiff's  attorney  therein. 

Mr.  Pryor  is  the  only  person  who  can  urge  this  objection. 
Whether  Mr.  Stockton  would,  as  between  him  and  Mr.  Pryor, 
be  permitted  to  retain  the  moneys  collected  upon  the  judg- 
ment for  his  own  benefit,  or  whether  he  would  hold  them  in 
trust  for  Pryor,  does  not  affect  the  defendant.  In  either  view, 
the  plaintiff  has  an  unquestionable  legal  title  to  the  judgment, 
and  an  undeniable  authority,  at  law  and  in  equity,  as  against 
the  judgment  debtors  and  their  property,  to  collect  it,  or  to 
enforce  its  payment.  Mr.  Pryor  takes  no  exception  to  the 
act  of  making  the  purchase,  and  knew  of  the  seizure  of  the 
judgment.     Painter  v.  Henderson^  7  Pa.  St.,  48,  60. 

There  does  not  appear  to  be  any  objection  to  the  purchase 
of  said  judgment  by  the  plaintiff,  at  the  public  sale  made 
thereof  by  the  sheriff.  As  attorney  defending  Mr.  Pryor,  his 
authority  ceased  with  the  judgment  rendered  in  that  action. 
It  is  settled  that  the  power  of  the  plaintiff's  attorney  after 
judgment  extends  only  to  the  issuing  of  execution  and  receiv- 
ing the  debt,  and  that  he  cannot  purchase  land  sold  under  an 
execution  issued  in  the  cause,  as  trustee  for,  nor  for  the  ben- 
efit of,  his  client.  The  defendant's  attorney  is  not  charged 
with  such  duty.  The  seizure  of  the  judgment  by  the  sheriff 
took  it  from  the  control  of  the  plaintiff,  as  the  attorney  for  its 
collection  on  behalf  of  Mr.  Pryor,  and  his  power  as  attorney 
to  defend  Mr.  Pryor,  in  the  suit,  expired  when  the  judgment 
was  rendered.  The  defendant  is  out  of  court  by  the  judgment. 
The  warrant  of  attorney  is  quousque  placitum  terminatur;  and 
the  defendant's  placitum  is  determined  by  the  judgment. 
Civil  Code,  Art.  2854  et  seq..  Art.  2996  ;  Coke's  Second  Inst., 
«oQo-|  878 ;  *Macbeath  v.  Cooke,  1  Moo.  &  P.,  513,  514 ;  s. 
^"^^J  (^  4  Bing.,  578 ;  Lnsk  v.  Hastings,  1  Hill  (N.  Y.),  656, 
659 ;  Tipping  v.  Johnson,  2  Bos.  &  P.,  357 ;  Jackson  v.  Bartlett, 
8  Johns.  (N.  Y.),  361 ;  Kellogg  v.  Gilbert,  10  Id.,  220 ;  Beard^^ 
ley  v.  Root,  11  Id.,  464. 

But  if  the  powers  of  the  plaintiff  as  attorney  for  Pryor  were 
not  determined  by  the  judgment,  there  are  no  objections 
founded  on  public  policy  to  a  purchase  by  an  attorney  for  the 
defendant,  at  a  public  judicial  sale,  after  the  judgment,  of  the 
property  sold  under  the  execution.  As  such  attorney,  it  does 
not  form  any  part  of  his  duty  to  attend  such  sale.  He  has 
no  control  over  it,  which  would  tend  to  depress  the  price. 
His  becoming  a  bidder  with  a  view  to  buy  must  increase  the 
competition  in  bidding,  raise  the  price,  and  tend  to  make  it 
produce  the  utmost  of  its  value.  The  principle  that  purchases 
made  under  such  circumstances  are  not  obnoxious  to  objec- 
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tions  on  the  grounds  either  of  legality  or  propriety,  has  been 
repeatedly  recognized.  Jackson  v.  Woohey^  11  Johns.  (N.  Y.), 
446,  466 ;  Sheldon  v.  Sheldon's  Executors,  13  Id.,  220,  223 ; 
Prevost  V.  Gratz,  Pet.  C.  C,  364,  878 ;  Campbell  v.  Walker,  6 
Ves.,  678,  680 ;  Fisk  v.  Sarber,  6  Watts  &  S.  (Pa.),  18. 

No  attempt  has  been  made  to  prove  any  unfairness  in  the 
sale.  It  was  made  with  all  the  formalities  prescribed  by  law. 
The  plaintiff  was  the  highest  bidder.  The  defendants  in  the 
judgment  were  notoriously  and  hopelessly  insolvent,  and  the 
property  of  Nicholas  W.  Ford  had  been  at  all  times  industri- 
ously covered  from  all  claims  of  his  creditors.  Nothing  but 
eight  years  of  active  litigation  has  yet  been  realized  from  the 
purchase.  The  subject  of  the  sale  was  a  veiy  undesirable  ob- 
ject of  purchase  at  any  price,  and  no  evidence  was  offered  to 
show  that  it  did  not  produce  its  utmost  value  at  the  time  of 
sale. 

4.  If  the  objection  taken  by  the  answer,  that  the  appellant 
could  not  acquire  the  judgment  in  question  by  purchase,  ex- 
cept in  trust  for  Pryor,  be  well  grounded,  the  institution  of 
this  suit  was  in  conformity  witli  his  duty  as  such  trustee.  If 
there  were  any  irregularity  in  the  purchase  of  the  judgment 
by  the  plaintiff,  the  irregularity  might  be  waived  by  the  par- 
ties entitled  to  object  to  it,  and  the  rights  claimed  by  the 
plaintiff  were  confirmed  by  acquiescence  and  lapse  of  time. 
On  a  bill  to  enforce  payment  of  such  judgment,  a  court  of 
equity  would  not  look  into  such  questions  on  the  objection 
made  by  the  debtor  or  his  grantee,  any  more  than  they  would 
into  the  question  of  the  regularity  of  recovering  such  judg- 
ment. In  the  one  case,  the  debtor  is  not  the  party  affected 
by  the  alleged  irregularity,  nor  who  can  raise  the  question ; 
in  the  other,  a  court  of  equity  *has  not  the  power  to  r«2Q9 
determine  it.  Baker  v.  Morgan,  2  Dow,  P.  C,  626 ;  ^ 
Shottenkirk  v.  Wheeler,  3  Johns.  (N.  Y.)  Ch.,  276,  280 ; 
De  Riemer  v.  De  Cantillon,  4  Id.,  86,  93 ;  Painter  v.  Hender- 
son, 7  Pa.  St.,  48,  60;  Fairbanks  v.  Blackington,  9  Pick. 
(Mass.),  93. 

6.  The  objections,  that,  at  the  time  of  the  purchase  of  the 
judgment  of  Pryor  against  N.  &  E.  Ford  and  Co.,  by  the  plain- 
tiff, the  right  thereto  had  passed  from  William  B.  Pryor  to 
Jones,  and  that  the  defendant  is  the  owner  of  the  judgment 
under  the  transfer  executed  by  Jones  to  him,  set  forth  in  the 
original  answer,  and  in  the  supplemental  and  amended  answer, 
were  disposed  of  in  this  record  by  the  amended  bill,  filed  by 
the  plaintiff,  by  leave  of  the  court,  on  the  14th  of  May,  1845, 
and  by  the  order,  taking  the  allegations  of  said  amended  bill 
as  confessed  by  the  defendant,  on  the  23d  of  December,  1846. 
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That  biil  expressly  alleges,  first,  that  at  the  time  of  the  ^eo- 
teiided  release  of  February  17, 1842,  the  said  jadgment  was 
tiie  property  of  Pryor,  and  was  then  under  seizure  by  process 
of  attachment  against  him,  and  had  been  under  said  seizure 
from  the  15th  of  January,  1842.  Secondly,  that  said  release 
was  fraudulently  and  illegally  made  by  the  order  of  one 
Joseph  Jones,  by  the  procurement  of  the  defendant,  and  with- 
out any  authority  in  said  Jones  so  to  do.  Thirdly,  that  Jones 
did  not  then  have,  and  never  at  any  time  did  have,  or  hold 
and  own,  said  judgment.  Fourthly,  that  Jones  is  a  citizen  of 
Mississippi,  out  of  the  jurisdiction  of  the  court,  and  could  not 
be  made  a  party  to  the  suit.  And  fifthly,  that  the  mortgage 
resulting  from  said  judgment  was  and  has  been  in  no  degree 
released  or  weakened  by  the  said  entry  purporting  to  be  a 
release  thereof,  but  still  rests  upon  and  binds  all  said  property 
in  the  hands  of  the  defendant. 

(The  other  points  made  by  the  counsel  £Dr  the  appellant 
are  omitted.) 

Points  for  the  appellee  (Ist  point  omitted). 

There  is,  however,  another  view  of  the  subject,  which  shows 
that  the  plaintiff  is  not  the  assignee  of  this  judgment  of  Wil- 
liam B.  Pryor  a^inst  N.  &  E.  Ford  &  Co.  William  B.  Pryor, 
on  the  12th  of  March,  1840,  assigned  this  very  judgment  to 
Dr.  Joseph  Jones,  and  that  assignment  was  read.  Pryor  was 
discharged  in  bankruptcy;  his  deposition  was  taken.  He 
proves  that  he  had  assigned  this  judgment  to  Dr.  Jones,  and 
that  Stockton  was  his  attorney  in  obtaining  that  judgment ; 
and  that  Stockton  was  at  the  time  of  the  levy  and  sale  the 
attorney  to  collect  that  judgment;  and  that  Stockton  had 
notice  of  the  assignment  to  Dr.  Jones  before  his  purchase. 

Dr.  Jones  was  called  as  a  witness,  and  he  proves  that 
*2401  *  William  B.  Pryor  assigned  to  him  his  judgment  in  the 
J  Commercial  Court  of  New  Orleans  against  N.  &  E. 
Ford  &  Co.  He  identifies  the  bill  of  exchange  on  which  the 
judgment  was  obtained,  as  the  same  on  which  the  Planter's 
Bank  of  Mississippi  obtained  a  judgment  against  Pryor.  That 
record  is  produced,  and  it  shows  that  it  was  for  the  very  bill 
that  Pryor  sued  N.  &  E.  Ford  &  Co.,  the  whole  of  both 
records  being  before  the  court ;  that  Stockton  was  the  law- 
yer to  collect  the  judgment,  and  that  he  caused  the  assign- 
ment from  Pryor  to  him  to  be  filed  in  the  record ;  that  Stock- 
ton had  full  notice  of  it.  He  further  testifies,  that  Stockton 
never  notified  him  of  any  proceedings  to  attach  or  sell  this 
judgment. 

C.  M.  Jones,  attorney  for  J.  C.  Ford,  in  his  exception,  filed 
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immediatelj  on  the  removal  of  the  cause  to  the  United  States 
Circuit  Court,  found  that  the  assignment  from  Pryor  to  Jones 
had  been  filed  in  court  by  Stockton,  and  he  formally  excepted 
to  Stockton's  being  assignee,  because  of  that  assignment  filed 
by  Stockton. 

There  is,  however,  another  argument,  altogether  independ- 
ent of  the  foregoing,  to  show  that  a  court  of  equity  cannot 
hesitate  to  refuse  to  recognize  Stockton  as  the  purchaser  of 
this  judgment  of  Pryor  against  N.  &  E.  Ford  &  Co.,  and  to 
give  him  relief  on  his  pretended  assignment  thereof. 

1st.  Stockton  was  the  attorney  of  Pryor  in  obtaining  this 
judgment  for  upwards  of  #8,000,  and  he  was  notified  of  the 
assignment  thereof  to  Jones,  and  he  was  continued  as  the 
attorney. 

2d.  After  that  assignment,  he  brought  a  new  suit  on  the 
original  cause  of  action,  and  signed  his  name  to  the  petition. 
It  was  defeated  by  a  plea  of  res  Judicata,  and  that  the  bill 
was  merged  in  the  judgment  upon  it.  This  was  on  the  22d 
of  December,  1840.  The  assignment  to  Jones  was  on  the 
12th  of  March,  1840.  He  was  then  proceeding  for  the  benefit 
of  the  assignee  Jones,  and  not  for  Pryor. 

3d.  Standing  in  this  fiduciary  relation  to  Pryor  and  to 
Jones,  his  assignee,  when  Way  &  Bainbrjdge  sue  out  their 
attachment  to  sacrifice  the  interests  of  his  non-resident  client, 
this  same  R.  C.  Stockton  voluntarily  appears  in  the  name  of 
Pryor  and  files  his  answer,  without  notifying  Jones  or  Pryor 
of  the  proceeding ;  and  he  then,  as  the  attorney  of  Pryor, 
accepts  service  of  the  notice  of  judgment.  He  facilitates  the 
obtaining  of  a  judgment  against  his  client.  After  judgment, 
by  the  practice  in  Louisiana,  the  defendant  must  be  notified 
of  a  judgment  before  execution  can  issue. 

4tfa.  Under  an  execution  thus  procured,  and  for  the  inade- 
quate price  of  f  300,  he  claims  to  have  become  the  purchaser 
*of  his  client's  judgment  for  $8,000  or  $10,000.  Can  ^#241 
such  a  proceeding  be  tolerated  by  a  court  of  equity  ?  •- 
Does  he  come  into  equity  with  clean  hands  ?  Will  a  court 
of  equity  look  "  complacently  on  such  speculations  by  the 
officers  of  a  court  in  the  subjects  of  litigation  "  ? 

But  this  is  not  all  that  this  record  exhibits,  to  show  that 
Stockton  cannot  be  allowed  to  maintain  this  suit,  and  to  stand 
in  judgment  as  the  assignee  of  this  judgment. 

By  the  record  of  Way  &  Bainbridge's  suit,  it  would  appear 
that  Robert  Mott  was  the  attorney  employed  by  Way  &  Bain- 
bridge  to  institute  and  prosecute  their  suit.  His  name  is 
signed  to  the  petition.  And  it  would  therefore  seem  that 
toere  were  contradictory  proceedings.    It  happens,  however, 
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that  Edmund  T.  Bainbridge's  deposition  was  taken ;  and  he, 
one  of  the  plaintiffs  in  1845,  testified  that  R.  C.  Stockton  was 
the  lawyer  employed  to  prosecute  the  suit  of  Way  &  Bain- 
bridge,  and  had  corresponded  with  Way  &  Bainbridge  as 
their  attorney,  and  that  Way  &  Bainbridge  had  never  got 
one  cent  from  their  judgment  against  Pryor.  And  William 
Prather,  the  attorney  in  fact  of  Way  &  Bainbridge,  and  who 
was  one  of  the  assignors  to  Way  &  Bainbridge,  testifies  that 
Stockton  was  the  attorney  of  Wav  &  Bainbridge,  and  the  only 
attorney  with  whom  the  assignee  of  Way  &  Bainbridge  had 
any  correspondence  on  the  subject  of  that  suit. 

This  complainant  is  then  asking  a  court  of  equity  to  sub- 
stitute him  to  the  right  of  Pryor  on  a  judgment  for  some 
$10,000  against  N.  &  E.  Ford  &  Co. ;  and  the  evidence  of 
that  right  is,  that  he,  as  an  attorney  and  counsellor  at  law, 
obtained  that  judgment  for  Pryor ;  that  Pryor  assigned  that 
judgment  to  Jones,  with  his  knowledge,  and  that  the  trust 
and  confidence  in  him,  as  an  attorney,  was  continued  in  him 
by  Jones ;  that,  after  all  this,  he  accepted  an  employment  from 
Way  &  Bainbridge  to  attack  the  very  rights  which  it  was  his 
duty  to  defend ;  and  that,  supposing  it  would  not  look  well 
on  the  record  to  appear  for  both  plaintiff  and  defendant,  he 
obUiins  the  use  of  jMr.  Mott's  name  to  the  petition  of  Way  & 
Bainbridge,  and  he  makes  a  feigned  defence  for  Pryor,  with 
full  knowledge  that  Pryor  had  assigned  the  debt.  After 
Pryor's  discharge  in  bankruptcy,  he  appears  and  lets  a  judg- 
ment go  amiiust  him,  without  notice  either  to  Pryor  or  Jones, 
and  then,  by  force  of  these  proceedings,  he  claims  to  be  him- 
self the  owner  of  this  #10,000  judgment,  and  his  clients.  Way 
&  Bainbridge,  have  never  got  a  cent. 

Surely,  surely  it  cannot  be  necessary  to  argue  seriously  be- 
fore the  highest  court  of  the  nation  any  further  propositions 
presented  bv  this  record.  I  cannot  hesitate  to  believe,  with 
^o  ion  *con6dence,  that  no  enlightened  court  in  Christendom 
"*-■  would  give  their  sanction  to  such  proceedings,  so  fiir 
as  to  subn^sr^te  this  plaintiff  to  the  rights  of  Pryor  or  Jones, 
or  Way  &  Bainbridge,  u|x»n  such  evidence.  And  if  the  case 
were  my  own,  I  should  not  be  disjx^sed  to  trouble  the  court 
one  moment  longer ;  perhaj-^s,  however,  it  is  my  duty  to  the 
defendant  to  notice  other  pointjj. 

The  court  will  observe  that  X.  &  E.  Ford  &  Co,  failed  in 
1887-38*  and  became  hoj^elessly  insolvent.  This  is  proven 
clearly  bv  plaintiff,  I  am  not  certain  whether  it  appears, 
but  I  In^lieve  it  divs,  that  s^nue*  if  not  all  of  them,  were  di»- 
ohargeii  as  lunkrnpts.  The  only  chance  to  make  any  thing 
out  of  this  judo^ment  was  bv  this  suit  against  J.  C.  Ford. 
ic4 
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The  Code  of  Louisiana,  art.  3522,  §  22,  defines  a  litigious 
right  to  be  "  one  which  cannot  be  exercised  without  under- 
going a  lawsuit."  And  by  art.  2622,  he  against  whom  a  liti- 
gious right  has  been  transferred  may  get  himself  released  by 
paying  to  the  transferee  the  real  price  of  the  transfer, 
together  with  interest  from  its  date."  I  submit  the  question 
under  these  articles,  whether  the  plaintiff  could  possibly 
recover  more  than  $300,  with  interest,  if  he  had  been  a  stran- 
ger to  all  these  records. 

Under  the  title  "  Compulsory  Transfer  of  Property,"  the 
Code,  art.  2606,  says :  "  In  all  cases  a  fair  price  should  be 

S'ven  to  the  owner  for  the  thing  of  which  he  is  dispossessed." 
oreover,  Stockton  was  a  mandatory,  and   could  not  pur- 
chase the  thing  submitted  t9  his  charge  as  a  mandatory. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Circuit  Court  of  the  United 
States  held  in  and  for  the  District  of  Louisiana. 

The  action  was  commenced  in  a  District  Court  of  the 
State,  and  was  removed  by  the  defendant  to  the  Circuit 
Court  of  the  United  States,  under  the  twelfth  section  of  the 
Judiciary  Act  of  1789. 

James  C.  Ford,  the  defendant,  being  the  owner  of  a  plan- 
tation and  slaves  in  the  parish  of  Carroll,  State  of  Louisiana, 
on  the  11th  of  March,  1835,  sold  and  transferred  the  same  to 
Nicholas  W.  Ford,  of  Louisville,  Kentucky,  for  the  consider- 
ation of  $80,000,  the  payment  of  which  was  secured  by  a 
mortgage  upon  the  property  sold.  A  subsequent  mortgage 
was  also  given  by  N.  W.  Ford  and  wife,  dated  the  10th  of 
June,  1837,  to  the  defendant,  to  secure  him  against  several 
heavy  liabilities  he  was  under  for  him,  and  in  which  mort- 
gage was  included  some  $32,000  of  the  original  purchase- 
money  then  remaining  unpaid. 

*0n  the  26th  of  November,  1839,  N.  W.  Ford  sold  p»248 
and  transferred  all  his  interest  and  estate  in  the  plan-  ^ 
tation  and  slaves  to  WiUiam  Ford,  Jr.,  for  the  consideration 
of  $116,207.41,  to  secure  the  payment  of  which,  the  property 
sold  was  mortgaged  by  the  vendee. 

On  the  12th  of  May,  1841,  William  Ford,  Jr.,  resold  and 
conveyed  back  to  Nicholas  W.  Ford  the  plantation  and 
slaves,  for  the  same  consideration  which  he  had  agreed  to 
pay  for  them,  and  which  was  paid  by  delivering  up  and  can- 
celling the  securities  given  at  the  original  purchase. 

And  on  the  same  12th  of  May,  1841,  Nicholas  sold  and 
transferred  the  plantation  and  slaves  back  to  the  defendant, 
from  whom  he  had  originally  purchased  them,  for  a  large  con- 
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flideration,  made  up  of  a  balance  remaining  due  upon  the  first 
mortgage  and  liabilities  he  was  under  for  Nicholas,  and  the 
payment  of  which  he  had  assumed. 

The  interest  and  estate  of  the  defendant  in  this  plantation 
and  slaves,  under  the  title  thus  derived,  are  involved  in  the 
result  of  this  suit.  I  have  not  gone  into  the  particular  facts 
and  circumstances  attending  these  several  sales  and  transfers 
of  the  property,  as  the  view  we  have  taken  of  the  case,  and 
upon  which  we  shall  place  our  decision,  renders  it  unneces- 
sary to  a  proper  understanding  of  the  question. 

The  claim  of  Stockton,  the  plaintiff,  is  as  follows. 

On  the  8d  of  December,  1889,  one  William  B.  Pryor 
recovered  a  judgment  in  the  Commercial  Court  of  New 
Orleans  against  N.  &  E.  Ford  &  Co.,  of  which  Nicholas  W". 
Ford  was  a  member,  for  $7,442.74,  with  interest  at  five  per 
cent,  from  the  4th  of  December,  1837,  and  costs. 

On  the  2d  of  January,  1841,  this  judgment  was  filed  and 
recorded  in  the  oflSce  of  the  registry  of  mortgages,  and  be- 
came a  lien  on  the  real  estate  and  other  immovable  property 
of  Nicholas  W.  Ford.  And  on  the  7th  of  February,  1842, 
the  firm  of  Way  &  Bainbridge  recovered  a  judgment  against 
William  B.  Prvor  for  $718.12,  with  five  per  cent,  interest 
from  the  22d  of  April,  1837,  and  costs.  An  execution  upon 
this  judgment  against  Pryor  was  issued  to  the  sheriff  on  the 
26th  of  February,  1842,  who  seize  i  all  his  interest  in  the 
judgment  he  had  recovered  against  N.  W.  Ford ;  and,  on  the 
17th  of  March  following,  in  pui-suance  of  such  seizure,  and 
after  public  notice  according  to  law,  sold  the  said  judgment 
to  Stockton,  the  plaintiff  in  this  suit,  for  $300,  he  being  the 
highest  bidder ;  and  on  the  19th  of  April  conveyed  the  same 
to  him  by  deed. 

The  suit  before  us  was  instituted  by  the  plaintiff,  under  a 
title  thus  derived  to  this  judicial  mortgage,  for  the  purpose 
of  foreclosing  the  same,  and  calling  upon  James  C.  Ford,  the 

♦2441  *^®f®^<i^^i^  *o  P*y  ^h®  amount  of  the  judgment,  prin- 
-■  cipal  and  interest,  or  that  a  sale  of  the  mortgaged 
premises  be  ordered. 

It  will  be  seen  from  the  foregoing  statement  that  the  sale 
and  transfer  of  the  plantation  and  slaves  in  question  by  N. 
W.  Ford  to  William  Ford,  Jr.  took  place  on  the  26th  of  No- 
vember, 1839,  and  the  judgment  of  Prior  against  him  was 
filed  with  the  recorder  of  mortgages  on  the  2d  of  January, 
1841,  although  recovered  on  the  8d  of  December,  1839,  some 
seven  days  after  the  above  conveyance. 

It  further  appears,  also,  that  on  the  12th  of  May,  1841, 
William  Ford,  Jr.  resold  and  transferred  the  property 
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to  N.  W,  Ford,  who,  on  the  same  day,  conveyed  it  to  the 
defendant. 

The  plaintiff  insists,  therefore,  that  this  judicial  mortgage 
of  Pryor  a^inst  N.  W.  Ford,  to  which  he  had  derived  title 
under  the  sherifiTs  sale,  became  a  lien  upon  the  property ; — 
1st.  On  the  ground  that  the  conveyance  of  the  26th  of  No- 
vember, 1839,  was  made  in  fraud  of  the  rights  of  judgment 
creditors;  but,  if  not,  2d»  That  it  became  a  lien  from  the 
time  of  the  reconveyauce  to  N.  W.  Ford,  on  the  12th  of  May, 
1841,  as  he  then  beciEtme  reinvested  with  the  title. 

The  view  we  have  taken  of  the  case  renders  it  unimportant 
to  enter  upon  an  examination  of  either  of  these  questions ; 
and  we  shall  assume  that  the  judgment  was  a  lien  upon  the 
interest  of  N.  W.  Ford  upon  one  or  the  other  of  the  grounds 
above  stated. 

On  the  12th  of  March,  1840,  William  B.  Pryor  assigned 
this  judgment  against  N.  W.  Ford  to  Dr.  Jones,  to  secure  him 
for  responsibilities  he  had  assumed  for  the  former,  he  agree- 
ing to  pay  over  the  balance,  if  any  remained  after  satisfying 
them.  Dr.  Jones  is  a  witness  in  the  case,  and  testifies  that 
the  judgment  was  assigned  to  him  by  Pryor  as  an  indemnity 
for  large  sums  of  money  which  he  had  paid  and  was  liable  to 
pay  for  him  as  surety ;  and  that  he  had  paid  for  him  demands 
exceeding  the  amount  of  the  said  judgment,  for  which  he  had 
no  other  satisfaction  or  security.  That  Pryor  took  the  bene- 
fit of  the  bankrupt  act  of  1841.  That  soon  after  the  assign- 
ment of  the  judgment  to  him  he  placed  on  file  in  the  ofiice 
where  the  judgment  was  entered  notice  of  the  said  assign- 
ment ;  and  that  the  plaintiff  had  full  knowledge  of  the  fact. 

These  facts  are  confirmed  by  the  testimony  of  Pryor,  who 
is  also  a  witness  in  the  case. 

The  suit  was  not  commenced  by  Way  &  Bainbridge  against 
Pryor  until  the  16th  of  January,  1842,  nearly  two  years  after 
this  assignment  of  judgment  of  Pryor  against  N.  W.  Ford  to 
Jones.  The  assignment,  as  we  have  seen,  was  made  upon 
full  c^)nsideration,  without  any  concealment,  or,  for  aught 
that  ^appears,  intent  to  hinder  or  delay  creditors ;  and  r«245 
was  well  known  to  the  plaintiff  long  before  he  became  '■ 
the  purchaser  at  the  sheriff's  sale.  It  passed  tlie  legal  interest 
in  the  judicial  mortgage  out  of  Pryor,  and  vested  it  in  Jones, 
as  early  as  the  12th  of  March,  1840 ;  and  we  are  wholly  una- 
ble to  perceive  any  ground  of  equity  in  the  plaintiff,  or  those 
under  whom  he  holds,  for  disturbing  it  through  a  judgment 
against  the  assignor  rendered  nearly  two  years  afterwards. 

The  sheriff's  sale,  therefore,  could  not  operate  to  pass  any 
interest  in  it  to  the  plaintiff. 
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After  the  parties  had  proceeded  to  issue  upon  the  pleadings, 
the  plaintiff  applied  and  obtained  leave  to  withdraw  the  rep- 
lication and  amend  his  bill ;  and  in  that  amendment  he  set 
forth,  that  on  the  17th  of  February,  1842,  the  recorder  of 
mortgages  had  entered  on  the  mortgage  book  in  his  office  a 
satisfaction  and  discharge  of  the  judicial  mortgage,  which  at 
that  date  was  the  property  of  Pryor ;  that  afterwards  it  had 
become  the  property  of  the  plaintiff  by  virtue  of  the  sheriff's 
sale  and  conveyance;  and  charges,  that  the  entry  of  satis- 
faction was  illegal  and  void,  as  the  judgment  was  then  under 
seizure  by  the  process  of  attachment  in  the  suit  of  Way  & 
Bainbridge  against  Pryor ;  that  Pryor  had  no  right  to  release 
the  judgment ;  that  he  never  received  payment  or  satisfaction 
of  the  same ;  and  that  the  discharge  of  record  was  fraudu- 
lently procured  by  Jones  at  the  request  of  James  C.  Ford, 
the  defendant ;  and  that  Jones  had  no  interest  or  property  in 
the  same. 

No  answer  was  put  in  to  this  amendment,  and  the  allega- 
tions were  taken  as  confessed  by  the  defendant. 

This  branch  of  the  case  has  occasioned  some  embarrass- 
ment ;  and  it  is  not  readily  perceived  why  the  solicitor  for  the 
defendant  should  have  omitted  to  put  in  the  proper  answer 
to  the  allegations,  or  have  allowed  them  to  be  entered  as  con- 
fessed. 

It  will  be  seen,  however,  that  the  object  of  the  amendment 
was  to  get  rid  of  the  entry  of  satisfaction  of  the  judicial 
mortgage  of  record,  which  had  been  entered  by  the  recorder 
of  mortgages  in  due  form ;  and  which,  while  it  remained, 
afforded  a  complete  answer  to  the  title  set  up  by  the  plaintiff 
under  the  sheriffs  sale ;  but  which,  of  itself,  was  not  essen- 
tial, as  it  respected  the  ground  of  defence  set  up  by  the  de- 
fendant. That  rested  upon  the  assignment  from  Pryor  to 
Jones  of  the  12th  of  March,  1840.  There  is  no  charge  made 
in  the  amendment  of  fraud  in  this  assignment,  nor  any  im- 
peachment of  its  validity,  except  as  may  be  inferred  from  the 
allegation  that  Jones  was  not  the  owner  of  the  judgment, 
which  is  stated  by  way  of  showing  that  he  possessed  no  au- 
thority at  the  time  to  cause  the  satisfaction  to  be  entered. 
♦2461  *The  defendant  had  set  up  in  his  first  and  supple- 
J  mental  answers,  expressly,  as  one  of  the  grounds  of  his 
defence,  this  assignment  of  the  judgment  from  Pryor  to  Jones, 
and  from  Jones  to  himself;  and  that  the  plaintiff  had  full 
knowledge  of  the  same.  The  fact,  therefore,  was  at  issue  on 
the  bill,  answers,  and  replication ;  and,  unless  it  had  been 
directly  impeached  in  the  amended  bill,  no  further  answer 
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was  necessary  to  enable  the  defendant  to  maintain  it  by  the 
proofs. 

This  being  the  state  of  the  pleadings  at  the  time  of  the 
amendment  of  the  bill,  the  admission  that  the  entry  of  satis- 
faction of  the  judgment  by  the  recorder  of  record  was  made 
without  authority,  and  void,  did  not  materially  affect  the 
ground  and  posture  of  the  defence.  For  while  the  pleadings 
were  such  as  enabled  the  defendant  to  maintain  the  force  and 
validity  of  the  assignment  by  the  proofs,  he  was  in  a  situa- 
tion to  defend  himself  against  the  claim  of  the  plaintiff,  in- 
dependently of  the  question  in  respect  to  the  entry  of  satis- 
faction. 

If  the  amended  bill  had  charged  that  the  assignment  had 
been  made  in  fraud  of  the  rights  of  creditors,  and  the  charge 
had  been  t^ken  as  confessed  for  want  of  an  answer,  the  ques- 
tion would  have  been  very  different.  But  there  is  no  such 
allegation. 

Indeed,  it  is  somewhat  remarkable,  that  neither  in  the  orig- 
inal bill,  nor  in  the  amendments  (for  there  were  two  amend- 
ments), is  there  to  be  found  a  charge  impeaching  the  good 
faith  or  validity  of  this  assignment,  although  its  existence  was 
well  known  to  the  plaintiff;  and  while  it  remained,  it  was 
fatal  to  his  deduction  of  title  under  the  sheriff's  sale. 

In  any  view,  therefore,  that  can  be  properly  taken  of  the 
case,  the  plaintiff  has  shown  no  right  or  interest  in  the  judi- 
cial mortgage  which  he  seeks  to  enforce  against  the  planta- 
tion and  slaves  in  question.  The  whole  interest  had  passed 
to  the  defendant. 

There  is  another  ground  of  defence  set  up  in  the  pleadings, 
and  supported  by  the  proofs,  which  has  not  been  satisfactorily 
answered.  And  that  is,  that  the  plaintiff  was  the  attorney  of 
Pryor  in  the  judgment  against  N.  W.  Ford,  employed  to  en- 
force its  collection ;  and  while  holding  this  relation  to  him, 
and  after  the  assignment  of  Jones  to  the  latter,  he  became  the 
purchaser  in  his  own  name,  without  communicating  the  fact 
to  his  client,  and  obtaining  his  consent.  Holding  this  rela- 
tion to  Jones  at  the  time  of  the  purchase,  it  was  his  duty  to 
have  advised  him  of  the  seizure  and  sale,  so  as  to  have  ena- 
bled him  to  prevent  a  sacrifice  of  the  judgment  on  the  sale  ; 
and  having  not  only  neglected  to  do  this,  but  having  pur- 
chased the  *judgment  himself,  a  court  of  equity  will  r«o4>7 
fasten  upon  the  purchase  a  trust  for  the  benefit  of  the  ^ 
client. 

The  defendant,  therefore,  standing  in  the  place  of  Jones, 
would,  upon  clear  principles  of  equity,  have  a  right  to  demand 
of  the  plaintiff  the  title  acquired  at  the  sheriff's  sale  to  the 
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judicial  mortgage,  on  paying  the  purchase-money.  And  if 
the  purchase  was  made  in  bad  faith,  and  with  the  intent  to 
speculate  at  the  expense  of  the  rights  and  interests  of  the 
client,  using  the  knowledge  derived  from  that  relation  for  this 
purpose,  the  remedy  might  not  be  too  strong  even  to  set  aside 
the  sale,  and  relieve  the  property  from  the  encumbrance  with- 
out the  terms  mentioned. 

It  is  true,  this  is  not  the  case  of  an  attorney  purchasing 
property  under  an  execution  which  he  has  issued  on  a  judg- 
ment, the  usual  case  in  which  a  court  of  equity  has  int^rferea, 
and  declared  the  purchase  to  have  been  made  in  trust  for  the 
client.  But  the  principle  is  the  same.  He  had  the  charge  of 
the  judgment,  and  was  intrusted  with  the  management  of  it 
for  the  purpose  of  collection ;  and  can  be  allowed  to  do  no 
act  in  the  absence  of  the  client,  and  without  his  consent  con- 
cerning it,  by  which  he  may  derive  an  advantage  at  the  ex- 
pense of  the  client. 

Instead  of  the  judgment,  suppose  the  plaintiff  had  the 
charge  and  management  of  a  plantation  and  slaves  for  his 
client,  and  an  execution  should  come  against  them  under 
which  they  were  seized  and  sold ;  can  it  be  doubted,  if  pur- 
chased in  by  the  attorney  in  the  absence  of  the  client,  and 
without  his  consent,  that  he  could  not  hold  the  property  dis- 
charged of  the  trust  growing  out  of  the  relation  existing  be- 
tween the  parties?  We  suppose  not.  A  court  of  equity, 
from  the  mere  fact  of  such  relation,  would  fasten  upon  the 
purchase  a  trust,  without  any  inquiry  into  the  motives  or 
intentions  of  the  attorney  in  making  the  purchase,  and  com- 
pel him  to  give  up  its  benefits  and  advantages  on  the  reim- 
bursement of  the  purchase-money.  Neither  fraud  nor  impo- 
sition need  be  shown.  The  client  may,  at  his  election,  treat 
the  act  as  done  for  his  benefit. 

There  are  few  of  the  business  relations  of  life  involving  a 
higher  trust  and  confidence  than  that  of  attorney  and  client, 
or,  generally  speaking,  one  more  honorably  and  faithfully 
discharged;  few  more  anxiously  guarded  by  the  law,  or  gov- 
erned by  sterner  principles  of  morality  and  justice  ;  and  it  is 
the  duty  of  the  court  to  administer  them  in  a  corresponding 
spirit,  and  to  be  watchful  and  industrious,  to  see  that  confi- 
oence  thus  reposed  shall  not  be  used  to  the  detriment  or  pre- 
judice of  the  rights  of  the  party  bestowing  it. 

But  it  is  unnecessary  to  pursue  this  branch  of  the  case,  or 
♦2481  ^  *place  our  decision  upon  it,  as  the  ground  already 
^  taken,  and  stated  more  at  large,  affords  a  full  and  con- 
clusive answer  to  the  claim  set  up  by  tlie  plaintiff. 

The  decree  of  the  court  below  is  affirmed. 
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OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  and  de- 
creed by  this  court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 


<>•■• 


Julia  P.  Hotchkiss,  Executrix  of  John  G.  Hotghkibs, 

DECEASED,  JOHN  A.  DaVENPORT,  AND   JOHN  W.  QuiNCY, 

Plaintiffs  in  error,  v.  Miles  Greenwood  and 
Thomas  Wood,  Partners  in  Trade  under  the  Name 
OF  M.  Greenwood  &  Co. 

A  patent  granted  for  a  "  new  and  useful  improvement  in  making  door  and 
other  knobs,  of  all  kinds  of  clay  used  in  pottery,  and  of  porcelain/'  by  hay- 
ing the  "  cayit J  in  which  the  screw  or  shank  is  inserted  by  which  they  are 
fastened  largest  at  the  bottom  of  its  depth,  in  form  of  a  dovetail,  and  a  screw 
formed  therein  by  pouring  in  metal  in  a  fused  state,''  was  invalid. 

The  invention  claimed  in  the  schedule  was  manufacturing  knobs  as  above  de- 
scribed, of  potter's  clay,  or  any  kind  of  clay  used  in  pottery,  and  shaped 
and  finished  by  moulding,  turning,  burning,  and  glazing;  and  aJso  of  porce- 
lain. 

The  knob  was  not  new,  nor  the  metallic  shank  and  spindle,  nor  the  dovetail 
form  of  the  cavity  in  the  knob,  nor  the  means  by  which  the  metallic  shank 
was  securely  fastened  therein.    Knobs  had  also  been  used  made  of  clay.  ^ 

The  only  thing  new  was  the  substitution  of  a  knob  made  out  of  clay  in  that 
peculiar  form  for  a  knob  of  metal  or  wood.  This  might  have  been  a  better 
or  cheaper  article,  but  is  not  the  subject  of  a  patent.  ^ 

The  test  was,  that,  if  no  more  ingenuity  and  skill  was  necessary  to  construct 
the  new  knob  than  was  possessed  by  an  ordinary  mechanic  acquainted  with 
the  business,  the  patent  was  void ;  and  this  was  a  proper  question  for  the 
jury.* 

1  Applied.  Brown  v.  Piper,  1  Otto,  stock  v.  8andu»ki/  Seal  Co.,  3  Id.,  190 ; 

41.    Followed.   Heckendor/er  v.  Pa-  Simmons  v.  Blackinton,  Id.,  484;  Alcott 

her,  2  Otto,  362.      Cited.    Cdlar  Co.  v.  Young,  4  Id.,  202 ;  Phillipi  v.  City 

T.  Van  Duaen,  28  Wall.,  663.  of  Detroit,  Id.,  360;  Scott  v.  Evans,  11 

a  Followed.    Hicks  v.  Kelsey,  18  Fed.  Rep.,  727.    S.  P.  Parkhurst  v. 

Wall.,  674;  Heald  v.  Rice,  14  Otto,  Kinsman,  1  Blatchf.,  489;   18  How.. 

766.     Cited.   Packing  Co.   Cases,  16  289 ;  Treadwell  v.  Parrott,  5  Blatchf., 

Otto,  672.  369;  3  Fish.  Pat.  Cas.,  124;  Ransom 

*  See  also    Winans  v.  Denmead,  16  'v.  New  York,  1  Fish.  Pat.  Cas.,  262; 

How.,  346 ;  Smith  v.  Goodyear  Dental  Teese  v.  Phelps,  McAU.,  48 ;  Larrabee 

Vulcanite  Co.,S  Otto,  492,  496;  8.  c,  v,    Corltan,  6  Blatchf.,  6;  Forbes  v. 

1  Bann.  &  A.,  211, 212 ;  Dunbar  v.  My-  Barstow  Stove  Co.,  2  Cliff.,  879. 

ers,  4  Otto,  197 ;  Union  Paper  Collar  But  the  mechanic  must  be  able  t6 

Co.  V.  Leland,  1  Bann.  &  A.,  493 ;  Mil-  construct  the  article  by  means  of  his 

ligan  ^.  Ghte  Co.  v.  Upton,  Id.,  612 ;  own  ordinary  knowledge,  unaided  by 

Goodyear  Vidcanite  Co.  v.  Willes,  Id.,  suggestion.     Woodman  y.  Stimpson,  8 

678;  8.  c,  1  Flipp.,  400;  Putnam  v.  Fish.  Pat.  Cas.,  98. 
TVeatKerbee,  2  Bann.  &  A.,  80;  Com- 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Ohio.* 

It  was  a  question  involving  the  validity  of  a  patent  right, 
under  the  following  circumstances. 

The  patent  and  specification  were  as  follows : — 

^  The  United  States  of  America,  to  all  to  whom  these  letters 

patent  shall  come. 

**  Whereas  John  G.  Hotchkiss,  New  Haven,  Conn.,  John 
A.  Davenport,  and  John  W.  Quincy,  New  York,  have  alleged 
that  they  have  invented  a  new  and  useful  improvement  in 
making  door  and  other  knobs,  of  all  kinds  of  clay  used  in 

*24Q1  P^^^^y^  *^^  *^^  porcelain,  which  they  state  has  not 
J  been  known  or  used  before  their  application;  have 
made  oath  that  they  are  citizens  of  the  United  States,  that 
they  do  verily  believe  that  they  are  the  original  and  first  in- 
ventors or  discoverers  of  the  said  improvement,  and  that  the 
same  hath  not,  to  the  best  of  their  knowledge  and  belief, 
been  previously  known  or  used ;  have  paid  into  the  treasury 
of  the  United  States  the  sum  of  thirty  dollars,  and  presented 
a  petition  to  the  Commissioner  of  Patents  signifying  a  desire 
of  obtaining  an  exclusive  property  in  the  said  improvement, 
and  praying  that  a  patent  may  be  granted  for  that  purpose  : 
These  are  therefore  to  grant,  according  to  law,  to  the  said 
John  G.  Hotchkiss,  John  A.  Davenport,  and  John  W.  Quincy, 
their  heirs,  administrators,  or  assigns,  for  the  term  of  fourteen 
years  from  the  29th  day  of  July,  1841,  the  full  and  exclusive 
right  and  liberty  of  making,  constructing,  using,  and  vending 
to  others  to  be  used,  the  said  improvement,  a  description 
whereof  is  given  in  the  words  of  the  said  Hotchkiss,  Daven- 
port, and  Quincy,  in  the  schedule  hereunto  annexed,  and  is 
made  a  part  of  these  presents. 

"  In  testimony,  whereof,  I  have  caused  these  letters  to  be 
made  patent,  and  the  seal  of  the  Patent-Office  has  been  here- 
unto affixed.  Given  under  my  hand  at  the  city  of  Washing- 
ton, this  29th  day  of  July,  a,  d.,  1841,  and  of  the  independence 
of  the  United  States  of  America  the  sixty-sixth. 

"Daniel  Webster, 

Secretary  of  State. 

"  Countersigned  and  sealed  with  the  seal  of  the  Patent- 
Office. 

"Henry  L.  Ellsworth, 

Commissioner  of  Patents.^ 

— -^ I ■ — — — - — — ^ 

^  Reported  below,  4  McLean,  456. 
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^^  The  schedule  referred  to  in  these  letters  patent,  and  making 
a  part  of  the  same. — To  all  whom  it  may  concern : 

"  Be  it  know  that  we,  John  G.  Hotchkiss,  of  the  city  and 
county  of  New  Haven,  and  State  of  Connecticut,  and  John 
A.  Davenport  and  John  W.  Quincy,  both  of  the  city,  county, 
and  State  of  New  York,  have  invented  an  improved  method 
of  making  knobs  for  locks,  doors,  cabinet  furniture,  and  for 
all  other  purposes  for  which  wood  and  metal,  or  other  material 
knobs,  are  used.  This  improvement  consists  in  making  said 
knobs  of  potter's  clay,  such  as  is  used  in  any  species  of 
pottery ;  also  of  porcelain ;  the  operation  is  the  same  as  in 
pottery,  by  moulding,  turning,  and  burning  and  glazing ;  they 
may  be  plain  in  suriace  and  color,  or  ornamented  to  any  de- 
gree in  both  ;  the  modes  of  fitting  them  for  their  application 
to  doors,  locks,  furniture,  and  other  uses,  will  be'  as  various 
as  the  uses  to  *which  they  may  be  applied,  but  chiefly  r*250 
predicated  on  one  principle,  that  of  having  the  cavity  ^ 
in  which  the  screw  or  shank  is  inserted,  by  which  they  are 
fastened,  largest  at  the  bottom  of  its  depth,  in  form  of  a  dove- 
tail, and  a  screw  formed  therein  by  pouring  in  metal  in  a  fused 
state.  In  the  annexed  drawing,  A  represents  a  knob  with  a 
large  screw  inserted,  for  drawers  and  similar  purposes ;  B  rep- 
resents a  knob  with  a  shank  to  pass  through  and  receive  a 
nut ;  C,  the  head  of  the  knob  calculated  to  receive  a  metallic 
neck ;  D,  a  knob  with  a  shank  calculated  to  receive  a  nut 
on  the  outside  or  front.  What  we  claim  as  our  invention, 
and  desire  to  secure  by  letters  patent,  is  the  manufacturing 
of  knobs,  as  stated  in  the  foregoing  specifications,  of  potter's 
clay,  or  any  kind  of  clay  used  in  pottery,  and  shaped  and  fin- 
ished by  moulding,  turning,  burning,  and  glazing ;  and  also 
of  porcelain.  John  G.  Hotchkiss, 

J.  A.  Davenport, 
John  W.  Quincy. 

"  Witnesses :  Alps.  Sherman, 

James  Montgomery." 

In  October,  1845,  the  plaintiffs  in  error  brought  an  action 
in  the  Circuit  Court  of  the  United  States  for  Ohio,  against 
the  defendants,  for  a  violation  of  the  patent  right. 

The  defendants  pleaded  not  guilty,  and  gave  the  following 
notice : — 

^^  The  plaintiffs  will  please  take  notice,  that  on  the  trial  of 
the  above  cause  the  defendants  will  give  in  evidence  to  the 
jurv,  that  the  said  John  G.  Hotchkiss,  John  A.  Davenport 
an(i  John  W.  Quincy  were  not  the  original  and  first  inventors 
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MiH  dlBcoverere  of  making  or  manufacturing  knobe  of  potter's 
clay  or  ol  porcelain.  They  will  also  prove  that  the  mtuing  of 
knobs  froiu  potter's  clay,  and  also  &oni  porcelaiu  and  other 
clays  used  by  potters,  was  known  and  practised,  and  such 
knobs  were  made,  used,  and  sold,  in  the  cities  of  New  York, 
Albany,  Troy,  and  Brooklyn,  in  the  State  of  New  York  j  also 
in  Jersey  City,  in  the  State  of  New  Jersey;  also  in  the  city 
of  Philadelphia,  State  of  Pennsylvania ;  by  John  Mayer, 
Thomas  Frere,  William  Lundy,  Jr.,  and  Charles  W.  Ver- 
nerck,  residing  in  the  city  of  New  York ;  also  by  John  Harri- 
son, residing  in  Jersey  City,  in  the  Stateof  New  Jersey;  and  by 
Littlefield,  Hattrick,  &  Shannon,  of  Philadelphia,  in  the  State 
of  Pennsylvania,  long  before  the  29th  day  of  July,  in  the  year 
1841,  the  date  of  the  patent  in  the  declaration  mentioned. 
They  will  also  prove  that  similar  knobs  were  manufactured 
of  potter's  clay,  and  also  of  porcelain,  and  were  also  used  and 
sold,  lone  prior  to  the  said  29th  day  of  July,  1841,  in  the  town 
•K1 1  Burslem,  in  •Staffordshire,  England  ;  also  in  the 
'  town  of  Sandyford,  near  Tunstall ;  also  in  the  town  of 
Hanley,  Staffordshire,  Englaud;  also  at  Woodenbose  village, 
in  the  county  of  Derbyshire,  Englaud.  And  the  said  defend- 
ants will  prove  tlie  manufacture  and  use  of  said  knobs,  so 
made  of  clay  and  porcelain,  by  Godfrey  Webster  and  John 
Webster,  who  now  re-side  in  East  Liverpool,  Columbiana 
County,  Ohio;  and  also  by  Enoch  Bulloch,  who  now  resides 
in  Wellsville,  in  the  same  county ;  also  by  Daniel  Bennett, 
who  now  [residea]  in  the  city  of  Pittsburg,  Pennsylvania;  all 
of  whom  formerly  resided  in  Staffordshire,  England.  The 
defendants  will  also  prove  that  the  said  patentees,  John  G. 
Hotchkiss,  John  A.  Davenport,  and  John  W.  Quincy,  at  the 
time  of  making  application  for  the  said  [>atent,  well  knew 
that  the  said  knobs  so  patented  had  been  previously  made 
and  sold  in  a  foreign  country,  to  wit,  in  the  kingdom  of 
Great  Britain,  and  also  in  Germany,  and  did  not  believe 
themselves  to  be  the  first  inventors  or  discoveners  of  manu- 
facturing knobs  from  potter'sclay  or  porcelain.  Allof  which 
will  be  insisted  upon  in  bar  of  the  action.      Chas.  Fox, 

Attdrney  for  the  BefendanU." 

And  in  July,  1848,  the  following  additional  notice: — 

"The  plaintiffs  in  this  cause  will  please  take  notice,  that 
on  the  trial  of  the  cause  the  defendants  will  give  in  evidence 
to  the  jury  that  the  said  John  G.  Hotchkiss,  John  A.  Daven- 
port, and  John  W.  Quincy  were  not  the  original  and  first 
UTCntors  and  discoverers  of  making  or  manu&cturing  koobf 
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of  potter's  clay,  or  of  porcelain ;  they  will  also  prove  that 
knobs  made  of  potter's  clay,  and  of  porcelain  and  other  clays, 
had  been  previously  publicly  used  and  sold  in  the  cities  of 
New  York,  Albany,  Troy,  and  Brooklyn,  in  the  State  of  New 
York ;  also  in  Jersey  City,  in  the  State  of  New  Jersey ;  also 
in  New  Haven  and  Middletown,  in  the  State  of  Connecticut, 
long  before  and  at  the  date  of  the  patent  under  which  the 
plaintiffs  claim ;  the  defendants  will  likewise  prove,  on  said 
trial,  that  John  Mayer,  residing  in  Staten  Island ;  Hoope  & 
Lee,  residing  in  the  city  of  Brooklyn,  in  the  State  of  New 
York ;  Edward  H.  Higgins,  John  Penfield,  John  Duntze,  re- 
siding in  New  Haven,  in  the  State  of  Connecticut ;  Matthew 
Fifo,  William  Fifo,  Jane  Fifo,  John  C.  Smith,  and  certain 
persons  doing  business  under  the  name  of  Smith,  Fifo,  and 
Co.,  residing  in  the  city  of  Philadelphia,  in  the  State  of 
Pennsylvania,  as  early  as  the  year  1831,  and  from  that  time 
on,  and  until,  and  at  the  time  of  obtaining  the  patent  under 
which  the  plaintiffs  claim,  and  before  the  alleged  discovery 
and  invention  set  forth  in  said  patent,  made,  manufactured,  and 
publicly  sold  and  used,  knobs  made  of  potter's  *clay,  r«o/;o 
and  of  other  clays,  and  of  porcelain,  in  the  several  ^ 
cities  and  places  named." 

The  following  bill  of  exceptions  was  taken  daring  the 
trial : — 

*^  The  plaintiffs  offered  in  evidence  the  patent  specifications 
and  drawings,  and  other  evidence,  tending  to  prove  the  orig* 
inality,  novelty,  and  usefulness  of  the  inventions  as  describe 
in  said  specifications ;  and  other  evidence,  tending  to  show 
the  violation  of  said  patent  by  the  defendant,  and  rested. 
Whereupon  the  defendants  offered  evidence  tending  to  show 
that  the  said  alleged  invention  was  not  ori^nally  invented 
by  any  one  of  the  said  patentees ;  and  that  ii  said  invention 
was  original  with  any  of  the  said  patentees,  it  was  not  the 
joint  invention  of  all  of  said  patentees ;  and  other  evidence, 
tending  to  show  that  the  mode  of  fastening  the  shank  or  col- 
let to  the  knob,  adopted  by  the  plaintiffs,  and  in  said  specifi- 
cation described,  had  been  known  and  used  in  Middletown, 
Connecticut,  prior  to  the  alleged  inventions  of  the  plaintiffs,  ns 
a  mode  of  fastening  shanks  or  collets  to  metallic  knobs.  And 
the  evidence  being  closed,  the  counsel  for  the  plaintifiBs  insis- 
ted in  the  argument,  that,  although  the  knob,  in  the  form  in 
which  it  is  patented,  may  have  been  known  and  used  in  the 
United  States  prior  to  their  invention  and  patent ;  and 
although  the  shank  and  spindle,  by  which  it  is  attached,  may 
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have  been  known  and  used  in  the  United  States  prior  to  said 
invention  and  patent,  yet  if  such  shank  and  spindle  had  never 
before  been  attached  to  a  knob  made  of  potter's  clay  or  por- 
celain, and  if  it  required  skill  and  thought  and  invention  to 
attach  the  said  knob  of  clay  to  the  metal  shank  and  spindle, 
so  that  the  same  would  unite  firmly,  and  make  a  solid  and 
substantial  article  of  manufacture,  and  if  the  said  knob  of 
clay  or  porcelain  so  attached  were  an  article  better  and 
cheaper  than  the  knob  theretofore  manufactured  of  metal  or 
other  materials,  that  the  patent  was  valid,  and  asked  the 
court  so  to  instruct  the  jury,  which  the  court  refused  to  do ; 
but,  on  the  contrary  thereof,  instructed  the  jury,  that,  if 
knobs  of  the  same  form,  and  for  the  same  purposes  with  that 
described  by  the  plaintiffs  in  their  specifications,  made  of 
metal  or  other  material,  had  been  known  and  used  in  the 
United  States  prior  to  the  alleged  invention  and  patent  of  the 
plaintiffs,  and  if  the  spindle  and  shank,  in  the  form  used  by 
the  plaintiffs,  had  before  that  time  been  publicly  known  and 
used  in  the  United  States,  and  had  been  theretofore  attached 
to  metallic  knobs  by  means  of  the  dovetail  and  the  infusions 
of  melted  metal,  as  the  same  is  directed  in  the  specification 
of  the  plaintiffs  to  be  attached  to  the  knob  of  potter's  clay  or 

*2'>^1  P^^c®^*"^'  ®^  ^^^^  ^f  *^®  knob  of  clay  or  *porcelai!i  is 
^  the  mere  substitution  of  one  material  for  another,  and 
the  spindle  and  shank  be  such  as  were  theretofore  in  common 
use,  and  the  mode  of  connecting  them  to  the  knob  by  dovetail 
be  the  same  that  was  theretofore  in  use  in  the  United  States, 
the  material  being  in  common  use,  and  no  other  ingenuity  or 
skill  being  necessary  to  construct  the  knob  than  that  of  an 
ordinary  mechanic  acquainted  with  the  business,  the  patent  is 
void,  and  the  plaintiffs  are  not  entitled  to  recover.  The  coun- 
sel for  the  defendants  asked  the  court  to  instruct  the  jury, 
that,  if  they  should  be  satisfied  that  any  one  of  the  patentees 
was  the  original  inventor  of  the  article  in  question,  and  that 
the  same  was  new  and  useful,  yet  if  they  should  be  satisfied 
from  the  evidence  that  all  the  patentees  did  not  participate 
in  the  invention,  the  patent  is  void,  and  the  plaintiffs  cannot 
recover.  The  court  gave  the  above,  modified  by  the  remark, 
that  the  patent  was  primd  facie  evidence  that  the  invention 
was  joint,  though  the  fact  might  be  disproved  on  the  trial ; 
and  the  court  remarked,  there  was  no  evidence  except  that  of 
a  slight  presumption  against  the  joint  invention  as  proved  by 
the  patent ;  to  which  refusal  of  the  court  to  instruct  the  jury 
as  asked  by  the  counsel  for  the  plaintiffs,  and  to  the  instruo- 
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tions  given,  the  plaintiflFs,  by  their  counsel,  except,  and  pray 
the  court  to  sign  this  their  bill  of  exceptions. 

''  John  McLean,   [seal.]  " 

Upon  this  exception,  the  case  came  up  to  this  court,  and 
was  argued  by  Mr.  Ewing^  for  the  plaintiffs  in  error,  and  Mr. 
Chcise^  for  the  defendants  in  error. 

Mr.  Ewing^  for  the  convenience  of  reference,  divided  the 
instructions  of  the  court  into  paragraphs,  as  follows. 
The  court  instructed  the  jury, — 

1.  That  if  knobs  of  the  same  form  and  for  the  same  pur- 
poses with  that  described  by  the  plaintiffs  in  their  specifica- 
tions, made  of  metal  or  other  material,  had  been  known  or 
used  in  the  United  States  prior  to  the  alleged  invention  and 
patent  of  the  plaintiffs  : 

2.  And  if  the  spindle  and  shank,  in  the  form  used  by  the 
plaintiffs,  had  before  that  time  been  publicly  known  in  the 
United  States,  and  had  theretofore  been  attached  to  metallic 
knobs  by  means  of  the  dovetail  and  infusions  of  melted  metal, 
as  the  same  is  directed,  in  the  specifications  of  the  plaintiffs, 
to  be  attached  to  the  knob  of  potter's  clay  or  porcelain  : 

8.  So  that,  if  the  knob  of  potter's  clay  or  porcelain  is  the 
mere  substitution  of  one  material  for  another,  and  the  spindle 
and  shank  be  such  as  were  theretofore  in  use  in  the  United 
States : 

4.  The   material   being    in   common  use,   and   no   other 
♦ingenuity  or  skill  being  necessary  to  construct  the  r«o/;4 
knob  than  that  of  an  ordinary  mechanic  acquainted  ^ 
with  the  business : 

5.  The  patent  is  void,  and  the  plaintiffs  are  not  entitled  to 
recover. 

It  will  be  seen  that  the  court,  in  the  paragraph  of  the 
instructions  which  I  have  numbered  4,  take  upon  themselves 
to  determine  in  the  negative  the  question  whether  '*it 
required  skill  and  thought  and  invention  to  attach  the  knob 
of  clay  to  the  metal  shank  and  spindle,  so  that  they  would 
unite  firmly,  and  make  a  solid,  substantial  article  of  manufac- 
ture," instead  of  submitting  it  to  the  jury.  It  was  a  ques- 
tion of  fact,  not  arising  upon  the  construction  of  a  written  or 
printed  paper,  but  depending  upon  evidence,  and  ought  to 
have  been  submitted  to  the  jury  if  material  in  the  case. 

It  will  also  be  seen,  that  the  court  rejected  entirely  one 
clause  of  the  instructions  asked ;  natnely,  "  whether  the  knob 
of  clay  or  porcelain  thus  attached  to  the  metallic  shank  and 
spindle  were  an  article  better  and  cheaper  than   the   knob 
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theretofore  manufactured  of  metal  or  other  materials,"  and 
gave  nothing  as  a  substitute  for  it,  leaving  the  jury  to  uuder> 
stand  that  it  was  immaterial  whether  it  were  a  better  and 
cheaper  article  or  not. 

The  court  seem  to  have  been  of  opinion,  firat,  that  it  could 
not,  in  the  nature  of  things,  requue  skill  and  thought  and 
invention  so  to  unite  the  metal  and  clay  as  to  make  them, 
together,  a  firm  and  substantial  article  of  manufacture ;  or, 
second,  that  the  new  manufacture  produced  by  the  substitu- 
tion of  one  material  for  another  in  part  of  the  article,  and  the 
uniting  of  the  two  materials,  though  of  dissimilar  qualities, 
and  never  before  united  for  that  purpose,  was  not  patentable, 
even  though  it  required  skill  and  thought  and  invention  to 
unite  them ;  and  though  the  new  manufacture  thus  produced 
were  cheaper  and  better  than  any  like  article  ever  before 
known. 

1st.  The  first  position,  I  respectfully  contend,  the  court 
had  no  right  to  assume.  The  counsel  had  the  same  right  to 
appeal  from  the  court  to  the  jury,  on  a  question  of  fact,  that 
tney  had  to  appeal  from  that  tribunal  to  this  on  a  question  of 
law.  The  right  to  refer  this  question  to  the  jury  was  dis- 
tinctly insisted  upon  by  counsel,  and  as  distinctly  denied  by 
the  court.  For  this,  I  contend,  the  judgment  ought  to  be 
reversed. 

But  if  the  court  had  the  right  to  settle  this  question  of 
fact,  as  they  would  have  to  determine  the  effect  of  a  written 
instrument,  I  think  I  am  able  to  show  that  they  erred  in 
their  opinion  on  the  question. 

Knobs  had  been  in  use  many  hundred  years ;  potter's  ware 
*2561  ^^^  porcelain,  many  thousand;  but  no  one  ever  before 
J  *succeeded  in  uniting  the  clay  and  the  iron  so  as  to 
make  of  the  two  a  substantial  and  useful  article.  There  are 
many  diflSculties  in  uniting  them,  which  can  be  best  ex- 
plained by  a  careful  examination  of  the  new  manufacture 
itself ;  and  if  it  were  proper  for  the  court  below  to  pronounce 
upon  the  question  corniected  with  it  absolutely,  on  inspec- 
tion, as  a  legal  conclusion  drawn  from  the  article  itself,  it  is 
equally  so  for  the  court  here  to  inspect  the  article,  and 
determine  on  inspection  whether  the  decision  below  was 
right.  Curtis  on  Pat.,  §§  10,  14  (note  2),  15, 16 ;  Webster 
on  Pat.,  29,  30. 

2d.  But  the  second  alternative  position  is  the  one  on 
which  I  understood  the  court  to  rest,  namel,y,  that  the  new 
manufacture  produced  by  the  substitution  of  one  material*  for 
another,  as  in  this  case  the  substitution  of  clay  or  porcelain 
in  the  place  of  metal  for  the  knob,  using  metal  as  theretofore 
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for  the  collet  and  spindle,  was  not  patentable,  though  the 
materials  are  dissimilar,  and  were  never  before  united  for 
that  or  a  like  purpose;  and  though  it  required  skill  and 
thought  and  inveution  to  unite  them,  and  though  the  new 
manufacture  thus  produced  was  cheaper  and  better  than  any 
like  article  ever  before  known. 

This  position  cannot  be  maintained  either  by  reason  or 
authority.  The  clay  or  porcelain  knob,  connected  with  the 
metallic  shank  is  a  new  and  useful  manufacture,  according 
to  the  letter  as  well  as  the  spirit  and  intent  of  our  statute. 

1st.  ^^  That  it  is  ^  a  manufacture '  can  admit  of  no  doubt ; 
it  is  a  vendible  article,  produced  by  the  art  and  hand  of 
man.''  Per  C.  J.  Tindall,  in  Cornish  v.  KeenSj  Webs,  on 
Pat.,  617 ;  Boulton  v.  Bull,  2  H.  Bl.,  492,  496,  and  Id.,  468, 
464,  note  (a) ;  and  Bex  v.  Wheeler,  2  Barn.  &  Aid.,  349,  360, 

2d.  As  the  court  refused  to  submit  to  the  jury  the  ques- 
tion whether  the  article  produced  by  the  substitution  of 
clay  or  porcelain  for  metal,  &c.,  in  the  manufacture  of  knobs, 
was  better  and  cheaper  than  the  old  article,  the  charge  must 
rest  on  the  admission  that  it  was  better  and  cheaper.  The 
manufacture  which  is  the  result  of  that  combination  is,  there- 
fore, by  concession,  "  a  useful  manufacture." 

And  it  is  clear  that  it  is  in  fact  a  very  useful  manufacture. 
The  potter's  ware  and  porcelain  knobs  are  almost  everywhere 
taking  the  place  of  the  metal  knob. 

3d.  It  is  also  a  new  manufacture. 

'*  The  mere  substitution  of  one  metal  for  another  in  a  par- 
ticular manufacture  might  be  the  subject  of  a  patent,  if  the 
new  article  were  better,  more  useful,  or  cheaper  than  the 
old."     Curtis  on  Pat.,  §  8,  note  3. 

^'  No  one  can  say  that  a  silver  and  an  earthen  teapot  are 
the  same  manufacture."     Webster  on  Patents,  p.  25  note. 

*As  little  can  any  one  say  that  a  metal  and  an  r«o/cA 
earthen  knob  are  the  same  manufacture.  *- 

*'  If  there  be  any  thing  material  and  new  which  is  an  im- 
provement of  the  trade,  that  will  be  suflScient  to  support  a 
patent."  (Per  BuUer,  J.,  in  Bex  v.  Arkwright,  1  Webs.  Pat. 
Cas.,  71.  See  Godson  on  Patents,  63,  70,  124,  126;  also 
Hindemarch  on  Patents,  124, 126.  A  list  of  cases  sustaining 
this  point  are  collected  in  Curtis  on  Patents,  §§  9,  10.) 
Lord  Dudley's  patent  being  the  substitution  of  pit-coal  for 
charcoal  in  the  manufacture  of  iron  (1  Webs.  Pat.  Cas.,  14)  ; 
Neilson's  patent,  the  hot  blast  instead  of  the  cold  CId.,  162)  ; 
Crane's  patent,  the  substitution  of  anthracite  for  soft  coal  in 
connection  with  the  hot  blast  (Id.,  273).  Durome's  patent, 
the  application  of  charcoal,  long  used  in  filtering,  to  the  fil-* 
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ieiing  of  sugar  (Id^  152.>  In  Ball's  case,  the  use  of  the 
flame  of  gas  instead  of  the  flame  of  oil  to  singe  off  the  super- 
fluous fibres  of  lace  (Id^  i^^  and  note,  in  which  many  other 
similar  cases  are  referred  to). 

Our  invention  is  a  combination  of  dissimilar  materials  (not 
a  composition  of  matter)  never  before  united,  which  pro- 
duces a  new  manufacture.  TindalL,  C.  J.,  in  Crane  v.  Price 
and  others^  in  speaking  of  the  hot-air  blast  combined  with 
anthracite  coal  in  the  pn.Kiuction  of  iron,  says : — 

"  We  are  of  opinion,  that,  if  the  result  produced  by  such 
combination  is  either  a  new  article  or  a  cheaper  article  to  the 
public  than  that  priniuced  by  the  old  method,  such  combina- 
tion is  an  invention  or  manufacture  intended  by  the  statute, 
and  may  well  become  the  subject  of  a  patent.'^  **  And  it  falls 
within  the  doctrine  of  Lord  Eldon,  that  there  may  be  a  valid 
patent  for  a  new  combination  of  materials  previously  in  use 
for  the  same  purpose,  or  even  for  a  new  method  of  applying 
such  materials."     1  Webs.  Pat.  Cas.,  409. 

Mr.  Curtis,  after  a  review  of  the  cases,  says,  §  14 :  "  It  ap- 
pears, then,  according  to  the  English  authorities,  that  the 
amount  of  the  invention  may  be  estimated  from  the  result, 
although  not  capable  of  being  directly  estimated  on  a  view  of 
the  invention  itself."  And  in  §  15:  **The  utility  of  the 
change  is  the  test  to  be  applied  for  the  purpose.  As  there 
cannot  be  a  decidedly  new  result  without  some  degree  of 
invention  to  effect  that  result,  where  a  real  utility  is  seen  to 
exist,  a  sufficiency  of  invention  may  be  presumed."  And 
Mr.  Webster,  in  his  treatise  on  the  subject-matter,  says,  that, 
**  whenever  the  change  and  its  consequences,  taken  together 
and  viewed  as  a  sum,  are  considerable,  there  must  be  a  suflS- 
ciency  of  invention  to  support  a  patent."     (pp.  29,  80.) 

Our  courts  have  applied  the  same  tests  as  the  courts  in 
EngUnd.     Curtis  on  Patents,  §  18. 

♦2571  *^*  ^  *^®  ^^^®®  ^^  Kneass  v.  The  Schutflkill  Bank^ 
J  4  Wash.  (Va.),  9-11,  where  steel  plates  were  used  in- 
stead of  copper  plates  in  printing  bank-notes.  The  question 
left  to  the  jury  was,  whether  the  substitute  of  steel  for  cop- 
per plates  was  an  improvement.  See  Curtis  on  Pat.,  §  24 
and  note  1,  citing  Ryan  v.  Godwin^  3  Sumn.,  514,  518. 

In  the  case  at  bar,  the  question  of  skill  and  invention,  and 
the  Question  of  utility,  which  are  the  universally  acknowl- 
edged test  questions  in  this  class  of  cases,  were  withheld 
from  the  jury ;  the  question  of  skill  and  invention  determined 
by  the  court ;  the  question  of  utility  thrown  out  of  the  case. 

We  have,  then,  by  all  the  rules  heretofore  recoenized  in 
this  class  of  cases,  ^^  a  new  and  useful  manufacture. 
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The  letter  of  the  statute  embraces  it ;  so,  clearly,  does  the 
spirit  and  intent  of  the  act.  It  is  indeed  an  invention  of 
much  more  than  common  importance  and  merit.  It  is  the 
combination  of  two  materials,  metal  and  earth,  never  before 
united  in  this  manner,  so  as  to  give  to  the  new  manufacture 
the  strength  of  iron  with  the  durability  and  beauty  of  the 
clay  or  porcelain ;  its  exemption  from  the  corrosive  action  of 
acids  and  other  chemical  agents,  and  its  consequent  freedom 
from  tarnish. 

There  are  some  cases  of  the  application  of  old  inventions 
to  obvious  new  uses  for  which  courts  have  refused  to  sustain 
a  patent.  They  are  referred  to  by  Lord  Abinger  in  Lost  v. 
Hagen^  1  Webs.  Pat.  Cas.,  208  ;  Curtis,  §  7,  n,  2.  Or  the  case 
of  a  double  use,  where  no  new  manufacture  or  a  cheapening 
of  the  old  is  the  result.     Id.,  note  8. 

In  the  case  of  Rex  v.  Fu%BelU  the  dampening  of  cloth  by 
steam  instead  of  hot  water  would  have  been  held  patentable 
had  it  been  useful.  It  was  frivolous.  Crane  v.  Price^  1  Webs. 
Pat.  Cas.,  409. 

And  it  is  said  by  Mr.  Webster,  in  a  note  to  Crane  v.  Price 
and  others^  "  that  no  case  is  reported  or  mentioned  in  any  of 
the  books  in  which  a  patent  has  failed  simply  on  the  ground 
of  the  invention  not  being  the  subject-matter  of  letters  pa- 
tent. Some  other  ground,  as  want  of  novelty  or  defective 
specification,  having  been  the  real  cause  of  failure." 

The  counsel  for  the  defendants  in  eiTor  made  the  follow- 
ing points. 

The  court  now  is  called  upon  to  decide  whether  this  patent, 
or  whether  any  patent,  can  be  sustained  merely  for  applying 
a  common,  well-known  material  to  a  use  to  which  it  had  not 
before  been  applied,  without  any  new  mode  of  using  the  ma- 
terial, or  any  new  mode  of  manufacturing  the  article  sought 
to  be  covered  by  the  patent. 

*And  here  we  will  first  ask  the  court  for  a  construe-  r«258 
tion  of  this  patent.     Does  the  patent  and  specification  »■ 
confine  its  claim  to  a  mere  right  to  use  clay  or  porcelain  for 
I  the  purpose  of  making  or  manufacturing  knobs,  or  does  it 

claim  to  cover  the  manufacturing  knobs  of  clay  and  porcelain 
in  the  manner  or  mode  set  forth  in  the  specification? 

The  language  of  the  claim,  in  the  closing  part  of  the  spe- 
cification, is  as  follows  : — 

"  What  we  claim  as  our  invention,  and  desire  to  secure  by 
I  letters  patent,  is  the  manufacturing  of  knobs,  as  stated  in  the 

foregoing  specification,  of  potter's  clay,  or  any  kind  of  clay 
used  in  pottery,  and  shaped  and  finished  by  moulding,  turn- 
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ing,  burniDg,  and  glazing,  "  &c.  The  patentees  had  previously 
stated  in  their  specification  that  ^^  the  modes  of  fitting  them 
for  their  application  to  doors,  locks,  and  furniture,  and  other 
uses,  will  be  as  various  as  the  uses  to  which  they  may  be 
applied,  but  chiefly  predicated  on  one  principle,  that  of  hav- 
ing the  cavity  in  which  the  screw  or  shank  is  inserted,  by 
which  they  are  fastened,  largest  at  the  bottom  of  its  depth,  in 
form  of  a  dovetail,  and  a  screw  formed  therein  by  pouring  in 
metal  in  a  fused  state." 

The  concluding  clause  of  the  specification  then  claims  by 
the  patent  to  cover  the  manufacture  of  knobs  made  of  clay 
in  the  manner  described  in  the  specification,  and  the  great 
principle  of  the  manner  of  forming  the  knob  is  by  a  cavity 
which,  with  hot  metal  poured  in,  will  make  a  dovetail-shaped 
fastening  or  holding  of  the  knob  on  to  the  shaft. 

We  tnink  it  clear  the  claim  is  for  manufacturing  knobs  of 
clay  in  the  particular  manner  specified,  so  that,  when  man- 
ufactured, they  shall  be  held  to  the  shank  by  force  of  the 
dovetail. 

We  think  it  clear  that,  had  not  the  defendants  established 
the  fact  on  the  trial,  that  knobs  for  door-handles  and  for  locks 
had  been  previously  patented  to  a  person  in  Middletown,  which 
were  made  and  fastened  in  the  same  identical  way  as  the  ones 
described  in  the  plaintiffs'  specification,  the  plaintiffs  would 
have  claimed  the  right  to  recover  against  us  for  making  and 
fastening  the  knobs  in  that  particular  way.  We  suppose  the 
plaintiffs,  in  the  absence  of  such  testimony,  would  have 
claimed  that  their  specification  covered  the  form  and  manner 
of  fastening  the  knobs  to  the  handle,  as  well  as  the  material 
out  of  which  the  knob  was  made.  Indeed,  such  was  their 
claim  made  at  the  trial  of  the  cause. 

It  is  now  well  settled,  that,  in  order  fairly  to  construe  a 
patent,  the  whole  specification  must  be  examined ;  and  if  we 
can  gather  from  the  whole  paper  the  meaning  of  the  inventor, 
and  the  extent  of  his  claim,  the  object  of  the  statute  is  at- 
tained. 2  Phillips  on  Pat.,  169, 170  ;  3  Sumn.,  520 ;  Curtis 
on  Pat.,  §§  123, 130,  141 ;  1  Mason,  477. 
*2591  *This  case  is  very  similar  to  the  case  of  Barrett  et 
J  al.  V.  Sall^  1  Mason,  477,  where  Judge  Story  held,  that, 
taking  the  whole  specification,  it  was  manifest  the  patentee 
claimed  as  his  invention  a  mode  of  dyeing  and  finishing  silks, 
and  not  a  mode  of  dyeing  alone ;  and  the  patent  being  too 
broad,  the  whole  not  being  his  invention,  the  patent  was  void. 

It  is  also  well  settled,  that  whatever  appears  to  be  covered 
by  the  claim  of  the  patentee  as  his  own  invention  must  be 
taken  as  part  of  the  claim ;  for  courts  of  law  are  not  at  liberty 
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to  teject  any  part  of  the  claim ;  and  therefore,  if  it  turns  out 
that  any  thing  claimed  is  not  new,  the  patent  is  void,  however 
small  or  unimportant  such  asserted  invention  may  be.  Cur- 
tis on  Pat.,  §  131 ;  2  Story,  412. 

We  claim,  therefore,  that  this  is  in  fact  a  claim  for  making 
knobs  of  clay,  combined  with  the  particular  manner  of  fasten- 
ing the  same  to  the  shank  by  a  dovetail  fastening,  and  is  in 
truth  a  claim  for  a  combination. 

If  we  are  correct  in  this  view  of  the  case,  then  it  is  clear 
that  the  patent  is  void,  as  the  jury  have  found  that  the  claim 
of  fastening  knobs  to  handles  by  dovetail  fastenings  was  not 
new,  but  was  known  and  used  before  the  plaintiffs'  patent. 
Winans  v.  Boston  and  Providence  Railroad  Co.^  2  Story,  418; 
Sill  V.  Thompson,  1  Webs.  Pat.  Cas.,  226,  228. 

But  suppose  that  the  claim  in  the  patent  was  the  mere  right 
to  make  Knobs  of  clay  or  porcelain,  without  regard  to  any 
particular  mode  of  making  or  fastening  the  knobs  into  the 
shaft,  the  question  arises.  Could  such  a  patent  be  sustained  ? 

The  plaintiffs'  claim  that  they  have  the  right  to  the  exclu- 
sive use  of  clay  for  fourteen  j'^ars  to  come,  in  making  knobs 
for  doors,  locks,  and  drawers,  by  making  such  a  claim  known 
at  the  Patent-Office.  They  don't  even  claim  to  be  the  dis- 
coverers of  clay  ;  but  they  claim  the  exclusive  right  to  appro- 
priate and  use  clay  in  making  knobs. 

It  is  a  strange  claim,  to  say  the  least  of  it.  According  to 
the  principle  of  the  claim,  one  man  may  claim  a  patent  for 
making  a  stove  of  sheet-iron ;  another  may  claim  a  patent 
for  maKing  stoves  of  cast-iron  ;  another  may  claim  a  patent 
for  making  stoves  of  copper ;  and  each  may  claim,  not  the 
right  to  make  a  stove  of  a  particular  form  and  shape  onlv,  or 
by  any  peculiar  process  of  making,  but  the  exclusive  right  to 
make  all  sorts  and  shapes  of  stoves  out  of  the  particular  ma- 
terial named. 

So  another  man  claims  the  exclusive  right  of  using  ice  to 
cool  water;  another  claims  the  exclusive  right  to  use  ice  for 
cooling  wine ;  another,  to  use  the  same  article  to  cool  brandy ; 
and  a  physician  claims  the  exclusive  right  to  use  the  article 
of  ice  to  cool  a  fevered  patient's  head. 

*Again,  one  man  has  been  long  accustomed  to  make  r«2go 
windowHsashes  of  pine  wood  ;  another  comes  and  says  '- 
he  can  make  window-sashes  of  cast-iron,  and  claims  the  exclu- 
sive right  to  make  all  the  cast-iron  sashes  the  country  may 
want  for  the  next  fourteen  years. 

Another  has  discovered  that  he  can  make  the  whole  of  a 
house  out  of  cast-iron  ;  he  therefore  claims  the  exclusive  right 
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to  make  all  the  cast-iron  houses  that  are  wanted  for  fourteen 
years  to  come. 

Another  says  he  has  discovered  that  he  can  build  splendid 
railroad-Ksars  for  the  conveyance  of  passengers  out  of  sheet 
copper  or  tin ;  he  therefore  obtains  a  patent  for  the  exclusive 
use  of  copper  and  tin  in  making  such  carriages. 

Another  discovers  that  teakettles  have  been  made  of  cast- 
iron  for  years  past,  but  tea  and  coffee  pots  have  not  as  yet 
been  made  of  that  material,  and  he  immediately  obtains  a 
patent  for  the  exclusive  right  to  make  cast-iron  tea  and  coffee 
pots  for  fourteen  years. 

We  know  that  cast-iron  has  been  extensively  used  for  mak- 
ing machinery  of  different  shapes  and  forms;  for  making 
columns,  fences,  floors,  and  indeed  every  thing  whose  shape 
can  be  impressed  upon  sand ;  and  can  it  be  pretended  that 
any  .one  at  this  day  can  claim  the  right  to  make  some  new 
thing  out  of  cast-iron,  and  thereby  exclude  all  other  persons 
from  making  the  same  article  out  of  the  same  material  ? 

To  allow  such  a  claim,  it  appears  to  us,  would  be  violating 
the  spirit  of  the  act  of  Congress.  The  object  of  the  act  of 
Congress  is  to  encourage  men  to  devote  their  time  and  talent 
in  making  new  and  useful  discoveries  in  the  arts,  manufac- 
tures, and  compositions  of  matter.  Why  does  the  act  provide 
so  carefully  for  new  compositions  of  matter,  if  an  individual 
could  obtain  a  patent  for  a  use  of  an  element  of  matter  with- 
out any  composition  at  all  ? 

The  patentee  in  this  case  is  endeavoring  to  add  a  new  clause 
to  the  patent  law.  He  is  claiming  the  right  to  apply  a  common 
element  of  nature  to  a  new  purpose,  without  the  aid  of  any 
new  mode  or  process  of  working  it,  and  without  combining  it 
with  any  other  portions  of  matter  so  as  to  make  it  a  compo- 
sition. 

The  only  causes  authorizing  the  issuing  of  a  patent  are 
declared  and  set  forth  in  the  sixth  section  of  the  act  of  1836. 
That  section  enacts,  "  that  any  person  or  persons,  having  dis- 
covered or  invented  any  new  and  useful  art,  machine,  manu- 
facture, or  composition  of  matter,  or  any  new  and  useful  im- 
provements of  any  art,  machine,  manufacture,  or  composition 
of  matter,  not  before  known  or  used,  &c.,  may  make  applica- 
tion.'' 

♦2611       *^^  satisfy  the  terms  of  the  statute,  there  must  be 
J  some  new  art,  machine,  manufacture,  or  composition 
of  matter  discovered,  or  there  can  be  no  patent. 

It  is  well  settled,  that  a  patent  cannot  be  granted  for  a  new 
use  of  the  thing,  or,  as  it  is  commonly  stated,  a  double  use. 
The  application  of  an  old  machine  to  some  new  purpose  is 
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not  the  foundation  of  a  patent ;  but  an  improvement  of  an  old 
machine,  in  order  to  apply  it  to  the  same  purposes  more  advan- 
tageously, is  the  subject  of  a  patent.  But  in  this  latter  case, 
it  is  the  particular  improvement  made  in  the  machine  which 
constitutes  the  basis  of  the  patent,  not  the  result. 

If  in  the  present  case  the  patentees  had  invented  an  im- 
provement in  the  mode  of  fastening  the  knobs  to  the  handles, 
or  if  they  had  invented  a  new  mode  of  making  knobs  out  of 
clay  or  other  materials,  their  patent  might  have  been  sustained ; 
but  we  maintain  they  cannot  obtain  a  patent  for  a  new  use,  or 
double  use,  of  the  article  of  clav,  any  more  than  they  could 
sustain  a  patent  for  a  new  use  of  an  old  machine. 

It  has  been  decided,  that,  where  a  certain  description  of 
wheels  had  been  used  on  other  than  railway-carriages,  a  patent 
could  not  be  sustained  for  the  use  of  such  wheels  on  railway- 
carriages.  Curtis,  note  to  §  87.  The  court  distinguished 
between  applying  a  new  contrivance  to  an  old  object,  and 
applying  an  old  contrivance  to  a  new  object.     Lo%h  v.  Hague^ 

1  Webs.  Pat.  Cas.,  207.  The  learned  judge  stated  that  a 
patent  cannot  be  had  for  applying  a  well-known  thing,  which 
might  be  applied  to  fifty  thousand  different  purposes,  to  an 
operation  which  is  exactly  analogous  to  what  was  done  before. 

2  Story,  412. 

So  it  has  been  held  that  a  patent  for  curling  palm-leaf  for 
mattresses  could  not  be  sustained,  where  the  same  process  had 
been  long  in  use  for  curling  hair.  Howe  v.  Abbott^  2  Story, 
190,  198. 

In  this  latter  case  the  judge  remarked  that  it  was  the  mere 
application  of  an  old  process  and  old  machinery  to  a  new  use. 
The  same  as  if  a  coffee-mill  were  employed  to  grind  corn,  or 
a  flax-machine  were  employed  to  spin  cotton.  There  must  be 
some  new  mode  or  process  to  produce  the  result. 

If  new  effects  are  produced  by  an  old  machine  in  its  unal- 
tered state,  no  patent  can  be  supported  for  it,  as  such  a  patent 
would  be  for  an  effect  only.     1  Gall.,  478,  481. 

So  in  the  new  use  of  medicines  or  compositions,  as  is  said 
in  Bovlton  v.  HalU  2  H.  BL,  487.  Suppose  the  world  were 
better  informed  than  it  is  how  to  prepare  Dr.  Jayne's  fever- 
powder,  and  an  ingenious  physician  should  find  out  that  it 
was  a  specific  cure  for  a  consumption,  if  given  in  particular 
•quantities ;  could  he  have  a  patent  for  the  sole  use  of  r«262 
Jayne's  powders  in  consumption,  or  to  be  given  in  ^ 
particular  quantities  ?  I  think  it  must  be  conceded  that  such 
a  patent  would  be  void,  and  yet  the  use  of  the  medicine  would 
be  new,  and  the  effect  of  it  as  materially  different  from  what 
is  now  known,  as  life  is  from  death. 
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So  the  same  judge  says  the  use  of  arsenic  for  curing 
agues  could  not  be  patented,  because  the  medicine  would  not 
be  new,  and  a  new  use  of  it  is  not  the  subject  of  a  patent. 

We  claim,  therefore,  that  this  patent  cannot  be  sustained 
as  a  patent  for  the  exclusive  privilege  of  using  clay  for  the 
manufacture  of  knobs,  instead  of  brass,  silver,  or  metallic 
compositions.  That  such  a  claim  does  not  rise  to  the  dignity 
of  an  invention  or  discovery,  but  is  a  mere  substitution  of  one 
material  in  place  of  another,  for  making  the  same  common 
article.  There  is  no  change  proposed  in  the  manner  of  work- 
ing the  clay,  no  improvement  in  machinery  used  to  produce 
the  result,  and  no  new  result  is  obtained ;  the  same  identical 
knobs  are  produced  and  applied  in  the  same  way ;  the  only 
change  is  in  the  material  used,  and  we  suppose  that  a  mere 
change  of  one  material  for  another  cannot  be  the  subject  of  a 
patent. 

The  case  then  comes  within  the  principle  laid  down  in 
Phillips  on  Patents,  p.  118 :  "  The  use  of  the  ordinary  known 
materials  cannot  be  monopolized  by  patent.  We  must  under- 
stand this  doctrine  to  be  limited  to  known  materials,  and  to 
such  as  naturally  exist,  whether  known  or  not ;  for  the  dis- 
covery of  a  new  elementary  substance  or  material,  by  analysis 
or  otherwise,  does  not  give  a  right  of  a  monopoly  of  it."  2 
H.  BL,  487. 

On  the  argument  of  this  latter  case  the  court  put  the  ques- 
tion to  counsel,  ^^  whether,  if  a  man  by  science  were  to  devise 
the  means  of  making  a  double  use  of  a  thing  known  before, 
he  could  have  a  patent  for  that  ?  It  was  rightly  and  can- 
didly admitted  that  he  could  not."     (p.  486.) 

And  Justice  Eyre  says  of  Hartley's  patent :  "  He  did  not 
invent  those  means ;  the  invention  wholly  consisted  in  the 
new  manner  of  using,  or,  I  would  rather  say,  of  disposing  a 
thing  in  common  use,  and  which  thing  every  man  might  make 
at  his  pleasure ;  and  which,  therefore,  I  repeat,  could  not,  in 
my  judgment,  be  the  subject  of  the  patent." 

We  claim  that  there  can  be  no  patent  in  the  United  States 
founded  upon  the  material  used,  unless  where  a  new  combina- 
tion of  materials  is  made  use  of,  and  then  it  comes  under  that 
clause  of  the  patent  law  which  authorizes  a  patent  for  any 
new  composition  of  matter. 

Without  a  new  composition  of  matter,  or  a  new  mixture  of 
♦2631  *^®  ingredients  used,  or  a  new  proportion  of  ingre- 
-l  dients  used,  there  can  be  no  patent  for  the  material 
used  in  the  production  of  the  article.  To  hold  otherwise 
would  be  to  repeal  this  clause  of  the  statute,  or  rather  to  add 
a  new  clause  to  it.  The  act  has  declared  a  man  may  obtain 
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a  patent  for  discovering  a  new  composition,  or  mixing  of  sub- 
stances, so  as  to  produce  a  new  substance  ;  but  it  has  not  de- 
clared that  any  one  can  obtain  a  patent  for  the  exclusive  use 
of  an  element  of  matter,  where  no  combination  or  mixture  of 
different  portions  of  matter  is  set  forth. 

Clay,  and  its  suitability  for  being  manufactured  into  articles 
of  different  shapes,  and  to  be  applied  to  different  purposes,  is 
well  known.  The  mode  of  moistening  and  using  it,  and  mak- 
ing it  into  knobs,  teapots,  plates,  bowls,  cups  and  saucers,  &e., 
and  of  glazing,  staining,  and  baking  it,  is  also  well  known, 
and  no  change  is  proposed  in  these  operations.  The  use  of 
brass,  iron,  silver,  and  glass,  for  the  manufacture  of  knobs  for 
doors  and  drawers,  is  also  well  known.  The  particular  mode 
of  fastening  claimed  by  the  plaintiffs  is  shown  not  to  be  new ; 
and,  as  before  remarked,  all  that  can  be  now  claimed  in  this 
record  is,  the  exclusive  right  to  use  clay  instead  of  metal  in 
making  these  knobs. 

We  know  of  no  case  in  which  such  a  claim  has  been  sus- 
tained. We  have  shown,  from  the  authorities,  that  the  new 
use  of  an  old  machine  to  produce  a  new  effect  is  not  the  sub- 
ject of  a  patent. 

We  have  shown  that  the  new  use  of  an  old  medicine  or 
composition  of  matter  cannot  be  patented ;  and  surely,  if  a 
composition  of  matter  (which  requires  mind  and  skill)  could 
not  be  applied  to  a  new  use,  the  application  of  one  of  the  sub- 
stances of  which  the  composition  was  made  could  not  ba 
applied  to  a  new  use,  and  thereb}'^  lay  the  foundation  for  a 
patent.  And  we  have  also  shown  that  the  substitution  of  one 
material  for  another  is  not  a  patentable  subject. 

We  claim,  therefore,  in  conclusion,  that  this  patent  is 
void, — 

1st.  Because  it  claims  in  its  specification  to  have  invented 
the  mode  of  fastening  the  knob  to  the  handle,  which  the  ver* 
diet  of  the  jury  has  shown  to  be  untrue,  and  therefore  the 
claim  is  larger  than  the  invention. 

2d.  Because  a  patent  for  the  substitution  of  one  material 
for  another,  without  any  combination,  or  any  new  mode  or 
process  of  manufacturing  the  article,  cannot  be  sustained. 

8d.  Because  no  patent  for  the  manufacture  of  an  article 
can  be  sustained,  unless  the  particular  mode  of  manufactur- 
ing the  article  is  specified  and  is  new,  and  the  difference 
between  the  old  and  new  mode  of  manufacturing  is  pointed 
out. 

*Mr.  Justice  NELSON  delivered  the  opinion  of  the  r^ooA 
court.  L  ^^ 
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This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Ohio. 

The  suit  was  brought  against  the  defendants  for  the 
alleged  infringement  of  a  patent  for  a  new  and  useful 
improvement  in  making  door  and  other  knobs  of  all  kinds  of 
clay  used  in  pottery,  and  of  porcelain. 

The  improvement  consists  in  making  the  knobs  of  clay  or 
porcelain,  and  in  fitting  them  for  their  application  to  doors, 
locks,  and  furniture,  and  various  other  uses  to  which  they 
may  be  adapted ;  but  more  especially  in  this,  that  of  having 
the  cavity  in  the  knob  in  which  the  screw  or  shank  is  in- 
serted, and  by  which  it  is  fastened,  largest  at  the  bottom  and 
in  the  form  of  dovetail,  or  wedge  reversed,  and  a  screw 
formed  therein  by  pouring  in  metal  in  a  fused  state ;  and, 
after  referring  to  drawings  of  the  article  thus  made,  the 
patentees  conclude  as  follows : — 

"  What  we  claim  as  our  invention,  and  desire  to  secure  by 
letters  patent,  is  the  manufacturing  of  knobs,  as  stated  in  the 
foregoing  specifications,  of  potter's  clay,  or  any  kind  of  clay 
used  in  pottery,  and  shaped  and  finished  by  moulding,  turn- 
ing, burning,  and  glazing  ;  and  also  of  porcelain.** 

On  the  trial  evidence  was  given  on  the  part  of  the  plain- 
tiffs tending  to  prove  the  originality  and  usefulness  of  the 
invention,  and  also  the  infringement  by  the  defendants ;  and 
on  the  part  of  the  defendants,  tending  to  show  the  want  of 
originality ;  and  that  the  mode  of  fastening  the  shank  to  the 
knob,  as  claimed  by  the  plaintiffs,  had  been  known  and  used 
before,  and  had  been  used  and  applied  to  the  fastening  of 
the  shanks  to  metallic  knobs. 

And  upon  the  evidence  being  closed,  the  counsel  for  the 
plaintiffs  prayed  the  court  to  instruct  the  jury  that,  although 
the  clay  knob,  in  the  form  in  which  it  was  patented,  may 
have  been  before  known  and  used,  and  also  the  shank  and 
spindle  by  which  it  is  attached  may  have  been  before  known 
and  used,  yet  if  such  shank  and  spindle  had  never  before 
been  attached  in  this  mode  to  a  knob  of  potter's  clay,  and  it 
required  skill  and  invention  to  attach  the  same  to  a  knob  of 
this"  description,  so  that  they  would  be  firmly  united,  and 
make  a  stron?  and  substantial  article,  and  which,  when  thus 
made,  would  become  an  article  much  better  and  cheaper  than 
the  knobs  made  of  metal  or  other  materials,  the  patent  was 
valid,  and  the  plaintiffs  would  be  entitled  to  recover. 

The  court  refused  to  give  the  instruction,  and  charged  the 

jury  that,  if  knobs  of  the  same  form  and  for  the  same  pur- 

«Qge-i  poses   as    that    claimed  by  the   patentees,   made  of 

-I  metal  or  other  ^material,  had  been  before  known  and 
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used;  and  if  the  spindle  and  shank,  in  the  form  used  by 
them,  had  been  before  known  and  used,  and  had  been  at- 
tached to  the  metallic  knob  by  means  of  a  cavity  in  the  form 
of  dovetail  and  infusion  of  melted  metal,  the  same  as  the 
mode  claimed  by  the  patentees,  in  the  attachment  of  the 
shank  and  spindle  to  their  knob ;  and  the  knob  of  clay  was 
simply  the  substitution  of  one  material  for  another,  the 
spindle  and  shank  being  the  same  as  before  in  common  use, 
and  also  the  mode  of  connecting  them  by  dovetail  to  the 
knob  the  same  as  before  in  common  use,  and  no  more  inge- 
nuity or  skill  required  to  construct  the  knob  in  this  way  than 
that  possessed  by  an  ordinary  mechanic  acquainted  with  the 
business,  the  patent  was  invalid,  and  the  plaintiffs  were  not 
entitled  to  a  verdict. 

This  instruction,  it  is  claimed,  is  erroneous,  and  one  for 
which  a  new  trial  should  be  granted. 

The  instruction  assumes,  and,  as  was  admitted  on  the 
argument,  properly  assumes,  that  knobs  of  metal,  wood,  &c., 
connected  with  a  shank  and  spindle,  in  the  mode  and  by  the 
ipeans  used  by  the  patentees*  in  their  manufacture,  had  been 
before  known,  and  were  in  public  use  at  the  date  of  the 
patent ;  and  hence  the  only  novelty  which  could  be  claimed 
on  their  part  was  the  adaptation  of  this  old  contrivance  to 
knobs  of  potter's  clay  or  porcelain  ;  in  other  words,  the  nov- 
elty consisted  in  the  substitution  of  the  clay  knob  in  the 
place  of  one  made  of  metal  or  wood,  as  the  case  might  be. 
And  in  order  to  appreciate  still  more  clearly  the  extent  of 
the  novelty  claimed,  it  is  proper  to  add,  that  this  knob  of 
potter's  clay  is  not  new,  and  therefore  constitutes  no  part  of 
the  discovery.  If  it  was,  a  very  different  question  would 
arise ;  as  it  might  very  well  be  urged,  and  successfully  urged, 
that  a  knob  of  a  new  composition  of  matter,  to  which  this 
old  contrivance  had  been  applied,  and  which  resulted  in  a 
new  and  useful  article,  was  the  proper  subject  of  a  patent. 

The  novelty  would  consist  in  the  new  composition  made 
practically  useful  for  the  pui'poses  of  life,  by  the  means  and 
contrivances  mentioned.  It  would  be  a  new  manufacture, 
and  none  the  less  so,  within  the  meaning  of  the  patent  law, 
because  the  means  employed  to  adapt  the  new  composition  to 
a  useful  purpose  was  old,  or  well  known. 

But  in  the  case  before  us,  the  knob  is  not  new,  nor  the 
metallic  shank  and  spindle,  nor  the  dovetail  form  of  the  cav- 
ity in  the  knob,  nor  the  means  by  which  the  metallic  shank 
is  securely  fastened  therein.  All  these  were  well  known, 
and  in  common  use ;  and  the  only  thing  new  is  the  substita- 
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tiou  of  a  knob  of  a  different  material  from  that  heretofore 
used  in  connection  with  this  arrangement. 
*2fi61  *Now  it  may  very  well  be,  that,  by  connecting  the 
-I  clay  or  porcelain  knob  with  the  metallic  shank  in  this 
well-known  mode,  an  article  is  produced  better  and  cheaper 
than  in  the  case  of  the  metallic  or  wood  knob ;  but  this  does 
not  result  from  any  new  mechanical  device  or  contrivance, 
but  from  the  fact,  that  the  material  of  which  the  knob  is 
composed  happens  to  be  better  adapted  to  the  purpose  for 
which  it  is  made.  The  improvement  consists  in  the  superior- 
ity of  the  material,  and  which  is  not  new,  over  that  previously 
employed  in  making  the  knob. 

But  this,  of  itself,  can  never  be  the  subject  of  a  patent.  No 
one  will  pretend  that  a  machine,  made,  in  whole  or  in  part,  of 
materials  better  adapted  to  the  purpose  for  which  it  is  used 
than  the  materials  of  which  the  old  one  is  constructed,  and 
for  that  reason  better  and  cheaper,  can  be  distinguished 
from  the  old  one ;  or,  in  the  sense  of  the  patent  law,  can  en- 
title the  manufacturer  to  a  patent. 

The  difference  is  formal,  and  destitute  of  ingenuity  or  inr 
vention.  It  may  afford  evidence  of  judgment  and  skill  in  the 
selection  and  adaptation  of  the  materials  in  the  manufacture 
of  the  instrument  for  the  purposes  intended,  but  nothing 
more. 

I  remember  having  tried  an  action  in  the  Circuit  in  the 
District  of  Connecticut  some  years  since,  brought  upon  a 
patent  for  an  improvement  in  manufacturing  buttons.  The 
foundation  of  the  button  was  wood,  and  the  improvement 
consisted  in  covering  the  face  with  tin,  and  which  was  bent 
over  the  rim  so  as  to  be  firmly  secured  to  the  wood.  Holes 
were  perforated  in  the  centre,  by  which  the  button  could  be 
fastened  to  the  garment.  It  was  a  cheap  and  useful  article 
for  common  wear,  and  in  a  good  deal  of  demand. 

On  the  trial,  the  defendant  produced  a  button,  which  bad 
been  taken  off  a  coat  on  which  it  had  been  worn  before  the 
Revolution,  made  precisely  in  the  same  way,  except  the  foun- 
dation was  bone.  The  case  was  given  up  on  the  part  of  the 
plaintiff.  Now  the  new  article  was  better  and  cheaper  than 
the  old  one  ;  but  I  did  not  then  suppose,  nor  do  I  now,  that 
this  could  make  any  difference,  unless  it  was  the  result  of 
some  new  contrivance  or  arrangement  in  the  Kianufacture. 
Certainly  it  could  not,  for  the  reason  that  the  materials  with 
which  it  was  made  were  of  a  superior  quality,  oar  better 
adapted  to  the  uses  to  which  the  article  is  applied. 

It  seemed  to  be  supposed,  on  the  argument,  that  thia  node 
of  fastening  the  shank  to  the  clay  knob  produced  a  new  and 
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peculiar  effect  upon  the  article,  beyond  that  produced  when 
applied  to  the  metallic  knob,  inasmuch  as  the  fused  metal  by 
wMch  the  shank  was  fastened  to  the  knob  prevented  the  shank 
•from  acting  immediately  upon  the  knob,  it  being  rMan 
inclosed  and  firmly  held  by  the  metal;  that  for  this  L 
reason  the  clay  or  porcelain  knob  was  not  so  liable  to  crack  or 
be  broken,  but  was  made  firm  and  strong,  and  more  durable. 

This  is  doubtless  true.  But  the  peculiar  effect  thus  referred 
to  is  not  distinguishable  from  that  which  would  exist  in  the 
case  of  the  wood  knob,  or  one  of  bone  or  ivory,  or  of  other 
materials  that  might  be  mentioned. 

Now  if  the  foregoing  view  of  the  improvement  claimed  in 
this  patent  be  correct,  it  is  quite  apparent  that  there  was  no 
error  in  the  submission  of  the  questions  presented  at  the  trial 
to  the  jury  ;  for  unless  more  ingenuity  and  skill  in  applying 
the  old  method  of  fastening  the  shank  and  the  knob  were  re- 
quired in  the  application  of  it  to  the  clay  or  porcelain  kndi) 
tnan  were  possessed  by  an  ordinary  mechanic  acquainted  with 
the  business,  there  was  an  absence  of  that  degree  of  skill  and 
ingenuity  which  constitute  essential  elements  of  every  invejoe 
tion.  In  other  words,  the  improvement  is  the  work  of  the 
skilful  mechanic,  not  that  of  the  inventor. 

We  think,  therefore,  that  the  judgment  is,  and  must  be,  a& 
firmed. 

Mr.  Justice  WOODBURY  dissented. 

I  feel  obliged  to  dissent  from  my  brethren  in  this  case.  It 
is  chiefly,  however,  in  regard  to  the  manner  in  which  some  of 
the  facts  were  submitted  to  the  jury ;  but,  involving  as  it  does 
an  important  principle  in  the  practice  under  our  patent  sys^ 
tern,  it  may  be  useful  to  explain  the  grounds  of  my  dissent. 

It  is  agreed,  that  in  July,  1841,  John  G.  Hotchkiss  and  two 
others  obtained  a  patent  for  what  they  described  as  ^^  a  new 
and  useful  improvement  in  making  door  and  other  knobs  of 
all  kinds  of  clay  used  in  pottery,  and  of  porcelain." 

The  first  question  of  law  which  arises  on  the  record  is, 
whether  the  patent  covered  merely  the  knob,  the  bulbous 
handle,  or  included  also  the  shank  or  spindle,  and  the  mode 
of  fastening  it  to  the  handle. 

The  charge  of  the  judge  at  the  trial,  as  drawn  up  in  the  ex- 
eeptions,  seems  to  have  proceeded  on  the  ground  that  the 
patent  and  invention  covered  both  the  knob  and  mode  of 
leu&tening.  Whether  this  was  a  correct  construction  does  not, 
however,  seem  to  be  very  material,  when  we  consider  the  inr 
Biructions  given  to  the  jury  in  other  respects ;  an4  that  they 
were  equally  applicable  to  the  bulbous  handle  alone,  or  the 
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handle  with  its  dovetail  hollow,  or  the  handle  and  the  shank 
combined. 

If  both  parties  acquiesced  below  in  the  idea  that  the  patent 

uQfio-i  *was  not  only  for  such  a  knob,  but  the  combination  of 

-I  such  a  knob  with  the  shank  in  the  mode  described,  and 

the  charge  was  predicated  on  that  view,  it  is,  perhaps,  not 

allowable  here  to  take  a  different  position. 

In  order  to  understand  clearly  what  is  deemed  objectionable 
in  the  course  pursued  below,  it  may  be  noticed  that  the  chief 
grounds  of  objection  to  the  patent  thus  construed  below 
seem  to  have  been,  that  the  invention  was  not  original,  nor  of 
a  character  to  be  patentable. 

The  statement  in  the  bill  of  exceptions  is  in  some  respects 
obscure.  But  the  substance  of  the  instruction  on  this,  as  set 
out  there,  is,  that  if  the  invention  had  been  made  before  or  was 
now  confined,  "so  that  the  knob  of  clay  or  porcelain  is  the 
mere  substitution  of  one  material  for  another," — "the  ma- 
terial being  in  common  use  and  no  other  ingenuity  or  skill 
being  necessary  to  construct  the  knob  than  that  of  an  ordi- 
nary mechanic  acquainted  with  the  business, — the  patent  is 
void,-"  &c. 

The  counsel  for  the  plaintiffs  next  requested  the  court  to 
proceed  further,  and  charge  the  jury,  that,  "  if  the  said  knob 
of  clay  or  porcelain  so  attached  were  an  article  better  and 
cheaper  than  the  knob  theretofore  manufactured  of  metal  or 
other  materials,  the  patent  was  valid."  But  the  court  did 
not  give  any  such  instruction.  In  this,  I  think,  was  the  chief 
error.  From  the  record  I  feel  bound  to  believe  that  evidence 
was  offered  on  both  sides  as  to  the  originality  and  utility  of 
the  knob,  and  its  mode  of  combination  with  the  shank.  It 
would  seem,  then,  to  have  been  the  duty  of  the  court  below 
to  instruct  the  jury,  that  it  was  their  province  to  decide  not 
only  on  which  side  the  evidence  preponderated,  but  if  the 
invention  was  cheaper  and  better  than  what  preceded  it,  that 
protection  should  be  given  to  it  as  patentable. 

In  either  view,  considered  as  an  invention  of  the  knob 
alone,  or  the  knob  and  handle  combined,  the  chief  question  is 
still  the  same,  whether  proper  instructions  as  to  its  being 
patentable,  and  all  the  proper  instructions  which  the  circum- 
stances required,  were  given. 

Now,  on  the  point  as  to  the  invention  being  patentable,  the 
direction  virtually  was  to  consider  it  not  so,  if  an  ordinary 
mechanic  could  have  made  or  devised  it ;  whereas  in  my  view 
the  true  test  of  its  being  patentable  was,  if  the  invention  was 
new,  and  better  and  cheaper  than  what  preceded  it.  This 
test,  adopted  by  the  Circuit  Court,  is  one  sometimes  used  to 
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decide  whether  the  invention  for  which  a  patent  has  been 
obtained  is  new  enough  or  distinguished  enough  from  a  for- 
mer invention  to  prevent  it  from  being  an  infringement,  and 
to  justify  a  new  *patent  for  it,  and  not,  as  here,  whether  r^oaq 
it  is  valuable  or  material  enough  per  se  to  be  protected  '- 
by  any  patent. 

Whenever  the  kind  of  test  adopted  below  is  used  other- 
wise than  to  see  if  there  has  been  an  infringement  or  not,  it 
is  to  ascertain  whether  the  invention  is  original  or  not,  that 
is,  whether  it  is  a  trifling  change  and  merely  colorable  or  not. 
Webster  on  Sub.  Mat.,  26 ;  Curtis  on  Pat.,  §§  6,  7  ;  2  Gall., 
51 ;  1  Mason,  182.  But  it  is  impossible  for  an  invention  to  be 
merely  colorable,  if,  as  claimed  here,  it  was  better  and 
cheaper ;  and  hence  this  last  criterion  should,  as  requested 
by  the  plaintiffs,  have  been  suggested  as  a  guide  to  the  jury. 

Then,  if  they  became  convinced  that  the  knob  in  this  case, 
by  its  material,  or  form  inside,  or  combination  with  the 
shank,  was  in  truth  better  and  cheaper  than  what  had  pre- 
ceded it  for  this  purpose,  it  would  surely  be  an  improvement. 
It  would  be  neither  frivolous  nor  useless,  and,  under  all  the 
circumstances,  it  is  manifest  that  the  skill  necessary  to  con- 
struct it,  on  which  both  the  court  below  and  the  court  here 
rely,  is  an  immaterial  inquiry,  or  it  is  entirely  suborduiate  to 
the  question,  whether  the  invention  was  not  cheaper  and  bet- 
ter. Thus,  some  valuable  discoveries  are  accidental  rather 
than  the  result  of  much  ingenuity,  and  some  happy  ones  are 
made  without  the  exercise  of  great  skill,  which  are  still  in 
themselves  both  novel  and  useful.  Such  are  entitled  to  pro- 
tection by  a  patent,  because  thev  improve  or  increase  the 
power,  convenience,  and  wealth  oi  the  community. 

Chancellor  Kent  has  truly  said  (2  Kent,  Com.,  871), 
"  The  law  has  no  regard  to  the  process  of  mind  by  which  the 
invention  was  accomplished,  whether  the  discovery  be  by 
accident  or  by  sudden  or  bj'-  long  and  laborious  thought." 
See  also  JEarle  v.  Sawyer^  4  Mason,  1,  6 ;  Crane  v.  Princy  1 
Webs.  Pat.  Cas.,  411. 

In  this  last  case.  Chief  Justice  Tindall  goes  quite  as  far  as 
Chancellor  Kent,  and  says :  "  In  point  of  law,  the  labor  of 
thought  or  experiment  and  expenditure  of  money  are  not  the 
essential  grounds  of  consideration  on  which  the  question 
whether  the  invention  is  or  is  not  the  subjectrmatter  of  a 
patent  ought  to  depend.  For  if  the  invention  be  new  and 
useful  to  the  public,  it  is  not  material  whether  it  be  the  re- 
sult of  long  experiments  and  profound  research,  or  whether 
by  some  sudden  and  lucky  thought  or  mere  accidental  dis- 
CQvery." 
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So  in  ^arle  v.  Sawyer^  4  Mason,  1,  the  doctrine  settled  is, 
that  **a  combination,  if  simple  and  obvious,  yet  if  entirely 
new,  is  patentable.  And  it  is  no  objection  to  it,  that  up  to  a 
certain  point  it  makes  use  of  old  machinery."  And  Justice 
Story  says,  in  so  many  words:  **It  is  of  no  consequence 
•5701  whether  *the  thing  be  simple  or  complicated,  whether 
J  it  be  by  accident  or  by  long,  laborious  thought,  or  by 
an  instantaneous  flash  of  the  mind,  that  it  was  first  done. ' 
**  The  law  looks  to  the  fact,  and  not  the  process  by  which  it  is 
accomplished."     (p.  6.) 

It  is  thus  apparent  to  my  mind  that  the  test  adopted  be- 
low for  the  purpose  to  which  it  was  applied,  and  which  has 
just  been  sanctioned  here,  has  not  the  countenance  of  pre- 
cedent, either  English  or  American ;  and,  at  the  same  time, 
it  seems  open  to  great  looseness  or  uncertainty  in  practice. 

But  it  has  been  urged  here,  that  this  invention  was  merely 
applying  clay  and  porcelain  to  a  new  purpose,  and  that  merely 
a  new  purpose,  in  our  patent  system,  is  not  entitled  to  pro- 
tection. 2  Story,  190,  412 ;  Losh  v.  Hague^  1  Webs.  Pat. 
Cas.,  207 ;  Curtis  on  Patents,  87.  The  meaning  of  this  rule, 
however,  as  eviscerated  from  all  the  cases  is,  that  the  appli- 
cation of  an  old  machine  or  old  composition  of  matter  before 
patented  to  a  new  object,  or  what  is  termed  a  double  use, 
does  not  entitle  one  to  a  patent  connected  with  this  new  ob- 
ject ;  because  then  there  is  no  new  machinery  or  new  combi- 
nation of  old  parts,  as  in  merely  applying  a  patent  grist-mill 
to  a  new  purpose  of  grinding  plaster. 

But  it  is  entirely  different  if  you  apply  an  old  earth,  or  old 
mechanical  power,  or  old  principle  in  physics,  to  a  new  object. 
There  is  then  a  new  form  adopted,  or  a  new  combination  for 
the  purpose.  And  though  the  elementary  material  be  old, 
or  the  elementary  principle  operating  be  old,  it  being  diffi- 
cult to  discover  a  new  substance  or  new  elementary  princi- 
ple, yet  there  is  a  new  shape  and  consistency  and  use  given, 
or  a  new  modu9  operandi^  which,  if  cheaper  and  better,  bene- 
fits the  world  and  deserves  protection  and  encouragement. 

If  these  are  the  effects,  however  small  the  skill  or  ingenuity 
required  to  imitate  them,  they  are  not  excluded  from  the  aid 
of  the  laws  by  either  principles  or  precedents.  They  are  not 
mere  double  uses  of  a  previous  machine  or  composition  ;  but 
a  double  or  additional  form  or  composition  of  an  article  for  a 
new  purpose. 

There  is  a  new  manufacture,  as  here  of  clay  into  knobs,  or 
knobs  with  a  dovetail  hollow  combined  with  a  shank.  The 
books  are  full  of  such  slight  changes  in  structure,  composi- 
tion, or  mode  of  application,  which  were  novel,  and  better  in 
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their  results,  and  therefore  upheld,  and  were  not  and  could 
not  be  regarded  merely  as  the  application  of  an  old  machine 
to  new  purposes.  Beside  the  new  material  and  the  new  mode 
of  fastening,  when  the  results  as  here  are  considerably  im- 
proved, they  sufGce  to  make  the  invention  patentable.  (Web- 
ster on  the  Sub.  Matter,  29,  80.)  These  are  then  all  required 
by  the  *strictest  law,  viz.  "  divereity  of  method  "  and  r#o»Ti 
*'  diversity  of  effect."     Phillips  on  Pat.,  122.  L  ^ '  ^ 

Hei'e,  the  new  material  for  a  knob,  instead  of  former  ma- 
terials, was  more  durable  than  wood,  was  cheaper  than  iron, 
and  very  beautiful  to  the  eye,  instead  of  looking  coarser.  Its 
structure  to  receive  a  dovetailed  shank  and  secure  it  by  fused 
metal,  rather  than  by  a  hole  through  and  a  screw  at  the  end, 
appears  to  have  been  highly  important ;  and  if  embraced  in 
the  patent,  as  was  probably  considered  in  the  court  below, 
furnished  an  additional  reason  for  instructing  the  jury  to  con- 
sider whether  the  knob  in  controversy  was  not  cheaper  and 
better  than  what  preceded  it. 

The  precedents  are  quite  full  on  this,  and  some  of  them  in 
all  respects  nearly  in  point.  Similar  to  this  was  the  hot  blast, 
substituted  for  the  cold  in  making  iron,  and  a  patent  for  it 
upheld.  Neilson's  Case,  1  Webs.  rat.  Cas.,  14.  The  blast 
was  still  air,  but  in  a  different  condition,  leading  to  new  and 
useful  results.  So  the  use  of  the  flame  of  gas  to  finish  cloth 
rather  than  the  flame  of  oil.  1  Webs.  Pat.  Cas.,  99.  So  steel 
plates  used  instead  of  copper  in  engraving.  Kneass  v. 
Schuylkill  Bank^  4  Wash.  C.  C,  9,  11.  That  very  closely 
resembles  the  present  case. 

So  pit-coal,  substituted  for  charcoal  in  making  iron,  has 
been  deemed  patentable  (Webs.  P.  C,  14) ;  and  anthracite 
for  bituminous  coal  (273).  There  are  also  some  strong  opin- 
ions beside  these  decisions  in  favor  of  a  change  in  metal  for 
an  instrument  being  alone  sufficient  for  a  patent,  if  more  use- 
ful or  cheaper.  See  Webster  on  Sub.  Mat.,  26,  w.,  and  Curtis 
on  Pat.,  §  8.  (Phillips  on  Pat.,  134,  if  there  be  any  con- 
trivance connected  with  it.)  Indeed,  why  should  it  not  be 
sufGcient?  A  new  mode  of  operating  or  a  new  composition 
to  produce  better  results  is  the  daily  ground  for  a  patent.  All 
which  the  act  of  Congress  itself  requires  is  that  the  invention 
be  for  "any  new  and  useful  improvement  on  any  art,  machine, 
manufacture,  or  composition  of  matter,"  &c.  6  Stat,  at  L., 
p.  119,  §  6.  Must  it  not  then  be  considered  such  an  improve- 
ment, if  operating  with  new  materials  both  cheaper  and  more 
durable  ? 

Who  cannot  realize  that,  since  the  improved  modes  of  cut* 
ting»  boring,  and  shaping,  the  substitution  of  iron  for  wood 

285 


271  SUPREME  COURT. 


Reeside  v.  Walker. 


in  many  manufactures  might  not  often  be  a  gain  in  strength 
and  durability,  quite  beyond  any  difference  in  expense,  and 
be  justly  patentable  ?  Who,  too,  would  not  deem  it  material 
to  gain  by  the  use  of  wood  or  leather,  or  a  cheap  metal, 
instead  of  gold  and  silver,  for  some  manufacture  or  mechan- 
ical purpose,  when  it  can  be  done  with  increased  benefit  as 
well  as  cheapness.  And  why  is  not  he  a  benefactor  to  the 
♦9721  *community,  and  to  be  encouraged  by  protection,  who 
J  invents  a  use  of  so  cheap  an  earth  as  clay  for  knobs,  or 
in  a  new  form  or  combination,  by  which  the  community  are 
largely  gainers  ? 

On  the  whole  case,  then,  it  seems  to  me  that  justice  between 
these  parties,  as  well  as  sound  legal  principle,  requii*es  another 
trial  on  instructions  upon  some  points  omitted,  and  instruc- 
tions in  some  other  respects  different  in  law  from  what  were 
given  in  this  instance  at  the  first  trial. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Ohio,  and  was  argued  by  counsel.  "  On  consider- 
ation whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 


>»•<» 


Mary  Reeside,  Executrix  of  James  Reeside,  Plahstipf 
IN  ERROR,  V.  Robert  J.  Walker,  Secretary  op  the 
Treasury  op  the  United  States. 

According  to  the  practice  in  Pennsylyania,  where  a  defendant  pleads  set-off, 
the  Jury  are  allowed  to  find  in  their  verdict  the  amount  that  the  plaintiff  is 
indebted  to  the  defendant,  and  according  to  their  mode  of  keeping  records 
this  result  is  entered  by  way  of  note ;  e.  g.  "  new  trial  refused  and  judgment 
on  the  verdict." 

Although  this  may  be  a  good  record  in  the  courts  of  Pennsylvania,  it  does  not 
follow  that  it  is  so  in  the  courts  of  the  United  States. 

The  effect  of  such  a  judgment,  that  the  plaintiff  is  indebted  to  the  defend- 
ant, is  merely  to  lay  the  foundation  for  a  scire  facias  to  try  this  new  cause 
of  action. 

Where  the  United  States  were  the  plaintiffs,  and  a  verdict  was  rendered  that 
they  were  indebted  to  the  defendant,  and  an  application  was  made  for  a 
mandamus  to  compel  the  Secretary  of  the  Treasury  to  credit  the  defendant 
upon  the  books  of  the  Treasury  with  the  amount  of  the  verdict,  and  to  pay 
the  same,  the  mandamus  was  properly  refused  by  the  Circuit  Court.  Por 
a  mandamus  will  only  lie  against  a  ministerial  officer  to  do  some  minist^- 
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rial  act  where  the  laws  require  him  to  do  it  and  he  improperly  refuses  to  do 


so.' 


^  Besides,  there  was  no  appropriation  made  by  law,  and  no  officer  of  the  goTern- 

ment  can  pay  a  debt  due  by  the  United  States  without  an  appropriation  by 
Congress.^ 
To  sanction  a  judgment  under  a  plea  of  set-off  would  virtually  be  allowing 
the  United  States  to  be  sued,  wliich  the  laws  do  not  allow.' 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  county  of  Washington. 

James  Reeside,  in  his  lifetime,  was  one  of  the  contractors 
with  the  Post-Office  Department  for  the  transportation  of  the 
mail,  and  claimed  sundry  extra  allowances,  which  were  not 
•allowed  by  the  Department.  In  consequence,  thereof,  r«o'7Q 
a  dispute  arose  between  the  parties,  and  in  October,  *■ 
1839,  the  United  States  brought  an  action  in  the  Circuit 
Court  for  the  Eastern  District  of  Pennsylvania  against  Ree- 
side, for  the  sum  of  $82,709.62,  which  they  claimed  to  have 
overpaid  him. 

The  whole  history  of  this  rait  is  summed  up  in  the  follow- 
ing transcript  of  the  record : — 

"  In  the  Circuit  Court  of  the  United  States,  in  and  for  the 
Eastern  District  of  Pennsylvania,  in  the  Third  Circuit, 
I  October  Session,  1839. 

"The  United  States  of  America  v.  James  Reeside. 

"  Summons  case. — Real  debt  $32,709.62,  as  per  statement 
of  account  from  Auditor  Post-Office  Department,  as  late  mail 
contractor.     Exit,  5th  Sept.  1837. 

'  Cited.    The  Secretary  ▼.  McGror  866;  Same  v.  Ingersoll,  Crabbe,  135; 

rahan,  9  Wall.,  312.    S.  P.   Decatur  v.  Ware  v.  United-  States,  4  Wall.,  617; 

Paulding,  14  Pet.,  497 ;  United  States  or    where    the     defendant    produces 

Y.   Seaman,   17   How.,  225 ;  Same  v.  vouchers  which  he  could  not  before 

Guthrie,  Id.,  284.    See  note  to  Brashear  produce.      United  States  v.  Austin,  2 

T.  Mason,  6  How.,  92.  Cliff.,  325 ;   Same  ▼.  Reymert,  1  Int. 

*  A  creditor  of  the  United  States  Rev.  Rec,  63;    Same  v.   Gilmore,  7 

has  no  other  remedy  than  an  applica^  Wall.,  491 ;   Watkins  v.  United  States, 

tion  to  Congress  for  payment.    United  9  Id.,  759. 

States  V.  Barney,  3  Hall,  L.  J.,  128 ;        »  Cited.    United  States  v.  Eckford, 

except  by  way  of  set-off  when  sued  6  Wall.,  490 ;  United  States  v.  Thomp- 

by  the  government.     United  States  v.  son,  8  Otto,  489 ;  United  States  v.  Lee, 

Mann,  2  Brock.,  9;  Same  v.  Ringgold,  16  Id.,  227.     See  also  United  Stated  v. 

8  Pet.,  150;  Same  v.  Bank  of  Metropo-  Boutwell,  3  MacArth.,  176;  Ayres  v. 

lis,   15  Id.,  377 ;    Same  v.    Collier,  3  State  Auditors,  42  Mich.,  427 ;  People 

Blatchf.,  326;  and  no  set-off  will  be  ex  rel.  King  v.    Gallagher,    11    Abb. 

allowed  unless  the  claim  shall  first  (N.  Y.)  N.  C.,  207;    People  v.  Denni- 

have  been  adversely  passed  upon  by  son,  84  N.   Y.,  281 ;    Schaumburg   v. 

the  accounting  officers  of  the  govern-  United    States,  13   Phil.   (Pa.),  467; 

ment.      United    States    v.    Collier,   3  State  ex  rel.  PJlster  v.  Mayor  jjrc,  62 

Blatchf.,  326;  Same  v.  Barker,  1  Paine,  Wis.,  428.    See  note  to  United  States 

157;  Same  v.  Lent,  Id.,  417;  Same  v.  v.  McLemore,  4  How.,  286;   Same  ▼ 

Martin,  2  Id.,  68 ;  Same  v.  Duval,  Gilp.,  Boyd,  5  Id.,  29. 
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**  1887,  Oct.  11.— Returned,  '  Served.' 

"1840,  January  25. — Interrogatories  filed  and  ruled  for 
oomm'n  e.  p.  defendant  to  Bedford,  Pennsylvania,  sec.  reg. 

"  1840,  lebruary  4. — Rule  on  plaintiffs  to  declare,  sec.  reg. ; 
18  interrogatories  filed  and  rule  for  comm'n  e.  p.  defendants 
to  HoUidaysburg,  Pennsylvania,  sec.  reg. 

"  1840,  March  2. — Narr.  filed  ;  6th,  defendant  pleads  pay- 
ment ;  replication  nan  solvit^  and  issues  and  rule  for  trial  by 
special  juiy  and  ca. 

"  1841,  March  2. — Agreement  for  taking  the  deposition  of 
Richard  M.  Johnson,  a  witness  for  defendant  at  the  city  of 
Washington,  on  forty-eight  hours'  notice  to  the  Auditor  Post- 
Office  Department,  nled. 

"  1841,  August  4. — ^Agreement  taking  deposition  of  R.  M. 
Johnson,  at  Frankfort,  Kentucky ;  and  interrogatories  filed ; 
deposition  of  R.  M.  Johnson  filed. 

**  1841,  October  22. — Defendant  pleads  nan  assumpsit  and 
set-off  and  issues  and  ca. ;  and  now  [a]  jury  being  called, 
come,  to  wit,  Edward  C.  Biddle,  S.  M.  Loyd,  Thomas  Connell, 
George  McLeod,  Michael  F.  Groves,  John  C.  Martin,  Wil- 
liam C.  Hancock,  Joseph  Harrison,  Jr.,  Joseph  Parker,  Wil- 
liam Parker,  William  Gibson,  and  Thomas  Cook,  who  are 
respectively  sworn  or  afi&rmed,  &c. ;  deposition  of  Pishey 
Thompson  filed. 

"1841,  December  6. — And  now  the  jurors  aforesaid,  on 
their  oaths  and  aflSrma1;ions  aforesaid,  respectively  do  say, 
that  they  find  for  the  defendant,  and  certify  that  the  plain- 
tiffs are  indebted  to  the  defendant  in  the  sum  of  $188,496.06 ; 
judgment  nisi.  On  motion  of  Messrs.  Read  &  Cadwallader, 
for  plaintiffs,  for  a  rule  to  show  o-^*ase  why  a  new  trial  should 
not  be  granted,  and  for  leave  to  move  for  such  new  trial,  on 
exceptions  to  the  ruling  of  the  court  on  questions  of  evidence 
♦274-1  ^^^  mattera  of  *law,  embraced  in  the  charge  of  the 
J  court,  without  such  motion  being  deemed  a  waiver 
thereof,  the  motion  is  received  ;  notice  thereof  to  be  given  to 
the  opposite  counsel ;  returnable  1st  Monday  in  January  next. 

"  1841,  December  9. — Reasons  for  a  new  trial  filed. 

"  1842,  May  12. — Motion  for  new  trial  overruled  ;  new  trial 
refused,  and  judgment  on  the  verdict ;  copy  of  assignment, 
James  Reeside  to  John  Grey;  and  copy  of  notice,  James 
Reeside  to  Postmaster-General,  filed. 

"  1842,  July  27.— Praecipe  for  writ  of  error  filed. 

"  United  States,  Eastern  District  of  Pennsylvania^  set. 

"  I  certify  the  foregoing  to  be  a  true  and  faithful  transcript 
of  the  docket  entries  in  the  above-named  suit. 
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♦*In  testimony  whereof,  I  have  hereunto  subscribed  my 
name  and  affixed  the  seal  of  said  court  at  Philadelphia,  this 
4th  day  of  January,  A.  D.,  1847,  and  in  the  seventy-first  year 
of  the  independence  of  the  said  United  States. 

"George  Plitt." 

In  September,  1842,  James  Reeside  died,  and  Mary  Reeside, 
bis  widow,  became  his  executrix. 

On  the  4th  of  November,  1848,  Mary  Reeside  filed  a  peti- 
tion in  the  Circuit  Court  of  the  Uniteci  States  for  the  District 
of  Columbia,  in  and  for  the  county  of  Washington.  The 
petition  stated  the  above  facts,  and  with  it  was  filed  the  tran- 
script of  the  record  as  it  has  been  set  forth.  It  concluded  as 
follows : — 

**  Wherefore,  your  petitioner  does  respectfully  pray,  that 
your  honors,  the  premises  considered,  will  award  the  United 
States  writ  of  mandamus  to  be  directed  to  the  said  Robert  J. 
Walker,  Secretary  of  the  Treasury  Department  of  the  United 
States,  commanding  him,— 

"  First.  That  he  shall  enter  or  cause  to  be  entered  upon 
the  books  of  the  Treasury  Department  of  the  United  States, 
under  date  of  May  12th,  1842,  a  credit  to  the  said  James 
Reeside  of  the  sum  of  $188,496.06. 

"  Second.  That  he  shall  pay  to  your  petitioner,  as  execu- 
trix as  aforesaid,  the  said  sum,  with  interest  thereon  from  the 
said  12th  day  of  May,  1842. 

"  And  your  petitioner  shall  ever  pray,  &c. 

"Mary  Reeside." 

The  Circuit  Court  ordered  that  the  motion  for  a  mandamus 
be  overruled,  and  the  prayer  of  the  petitioner  rejected. 
Whereupon  Mary  Reeside  sued  out  a  writ  of  error,  and  brought 
the  case  up  to  this  court. 

*It  was  argued  by  Mr.  Q-oodrich,  for  the  plaintiff  in  r«275 
error,  and  mr.  Crittenden  (Attorney-General),  for  the  ^ 
defendant  in  error. 

Mr.  Qoodrich^  for  the  plaintiff  in  error,  made  the  following 
points. 

The  application  for  relief,  in  the  court  below,  was  of  double 
aspect.  First,  that  the  Secretary  of  the  Treasury  be  directed 
to.  enter  to  the  credit  of  James  Reeside,  under  proper  date, 
upon  the  books  of  the  Treasury  Department,  the  amount  of 
the  verdict  and  judgment  aforesaid.    Second,  that  the. Sec- 
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retary  of  the  Treasury  be  directed  to  pay  the  amount  of  such 
credit,  with  interest  thereou,  to  the  coinplaiuaut. 

Is  the  plaintiff  in  error  entitled  to  the  relief  sought,  or  any 
part  thereof?  It  may  be  urged,  that  the  United  States  can- 
not be  sued.  As  a  general  proposition,  it  may  be  admitted. 
It  is  equally  true  that  the  United  States  may  be  sued  with 
its  own  consent.  United  States  v.  McLemore^  4  How.,  288  ; 
Hill  v.  United  States^  9  How.,  389.  Its  oflScers,  in  their  rep- 
resentative capacity,  may  be  sued  with  consent  of  the  gov- 
ernment. The  right  of  the  citizen  against  the  government 
may  be  judicially  ascertained,  if  the  legislative  department  so 
provide  ;  and  such  adjudication,  rightfully  had,  must  be  con- 
clusive, unless  express  provision  to  the  contrary  is  made. 
The  judiciary  may  be  authorized  to  determine  the  right,  to 
pass  a  judgment  or  decree  which  shall  bind  the  government, 
and  may  not  have  authority  to  issue  execution  against  the 
government  or  its  property.  It  is  equally  true  that  it  is  the 
duty  of  every  government,  especially  of  the  United  States,  to 
provide  some  mode  for  the  ascertainment  and  liquidation  of 
the  claims  of  the  citizen  against  the  government.  The  mode 
adopted  in  England  and  in  this  country,  in  many  cases,  is  by 
authorizing  a  resort  to  the  judiciary ;  sometimes  such  resort 
is  permitted  in  the  first  instance,  but  generally  after  an  un- 
successful application  to  some  department  or  commission. 
Wherever  the  United  States  have  authorized  recourse  to  the 
judiciary,  and  the  right  has  been  contested  or  settled  by  the 
judiciary  in  the  mode  prescribed,  such  judicial  action  upon 
the  right — I  speak  not  of  the  remedy — must  be  in  its  nature 
conclusive  and  final.  Whenever  and  wherever  a  judicial 
tribunal  is  authorized  to  pass  upon  any  matter  or  right,  and 
it  does  pass  upon  it,  it  must  be  regarded  res  adjudicate^  sub- 
ject only  to  be  reversed  on  error.  The  United  States,  in  har- 
mony with  its  duty,  has,  in  many  instances,  authorized  the 
judiciary  to  determine  controverted  questions  between  the 
citizen  and  the  government.  Some  of  those  cases  are  sub- 
mitted, for  the  purpose  of  analogv,  and  for  the  deductions 
*2761  ^^^^^  ^^^y  afford  in  aid  of  the  construction,  *which 
^  will  be  relied  upon,  of  the  statutes  which  must  control 
the  present  case. 

4  Stat,  at  L.,  284,  May  23, 1828,  ch.  70,  §  6.  In  which  pro- 
vision is  made,  that  private  land  claims  in  Florida,  not  finally 
settled  by  the  commissioners,  may  be  decided  by  the  judge  of 
the  Superior  Court  for  the  district  within  which  the  lands 
are,  provided  the  claims  shall  have  been  previously  presented 
for  allowance  to  the  commissioner,  register,  or  receiver.  Sect. 
7  provides  an  appeal  to  the  Supreme  Court  of  the  United 
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States.  Sect.  13,  that  the  decisions  shall  be  final  between 
the  United  States  and  the  claimant.  Under  this  statute,  an 
appeal  in  one  case  was  taken  to  this  court,  but  dismissed,  be- 
cause the  original  application  was  not  made  within  the  time 
prescribed.  United  States  v.  Marvin^  3  Howard,  620.  The 
power  of  the  court  to  pass  a  valid  decree  upon  a  proper  ap- 
plication was  not  doubted. 

8  Stat,  at  L.,  691,  May  7, 1822,  ch.  96.  An  act  to  empower 
the  city  of  Washington  to  drain  the  public  grounds.  In  sect. 
6  it  is  provided,  that  the  proprietors  may  institute  a  bill  in 
equity  in  the  nature  of  a  petition  of  right,  against  the  United 
States,  in  the  Circuit  Court.  Sect.  8,  suits  to  be  conducted 
according  to  the  rules  of  courts  of  equity.  Sect.  9,  an  appeal 
may  be  taken  to  the  Supreme  Court,  and  if  no  appeal,  the 
judgment  of  Circuit  Court  to  be  final.  Van  Ness  v.  City  of 
Washington  and  United  States^  4  Pet.,  232,  is  a  case  under 
this  statute.  On  page  266,  Mr.  Taney,  arguendo^  says:  "It 
submits  theii'  rights  to  judicial  decision.  In  submitting  to 
such  a  trial  and  decision  they  (the  government)  place  them- 
selves on  the  ground  of  contract,  and  waive  any  rights  their 
sovereignty  might  give.  For  it  would  be  absurd,  indeed,  to 
suppose  that  the  United  States  eave  to  the  court  the  mere 
power  of  hearing  a  cause,  when  that  hearing  could  produce 
no  judicial  result."  The  court,  Mr.  Justice  Story  giving  the 
opinion,  say :  "  It  is  not  necessary  to  consider  whether  the  bill 
is  so  framed  as  to  enable  the  court  to  pass  a  definitive  decree 
against  the  United  States  " ;  thus  by  implication  admitting 
the  power  of  the  court  to  pass  a  binding  decree  in  a  proper 
case.     Passing  from  these  general  considerations,  I  submit, — 

I.  The  verdict  and  judgment  of  the  court  thereon,  in  the 
Circuit  Court  of  Pennsylvania,  in  the  suit  United  States  v. 
James  Reeside^  is  a  legal  adjudication  that  the  United  States, 
at  the  time  of  its  rendition,  were  indebted  to  him  in  the  sum 
therein  named,  the  validity  of  which  is  not  open  to  contesta- 
tion, except  upon  writ  of  error ;  that  plaintiff  is  now  entitled 
to  have  an  entry  to  his  credit,  of  the  amount  so  decreed,  upon 
the  books  of  the  Treasury  Department. 

*This  position  results  in  an  inquiry  into  the  extent  r«oi7i7 
of  the  jurisdiction  of  the  Circuit  Court  of  Pennsyl-  ^ 
vania.  I  submit  that  the  court  had  jurisdiction  to  pass,  with 
the  aid  of  the  jury,  upon  all  claims  presented  by  Reeside, 
which  he  had  previously  exhibited  to  the  proper  department, 
and  which  had  been  by  such  department  disallowed.  The 
jurisdiction  may  be  sustained  upon  two  grounds  : — 

1st.  The  court  rightfully  exercised  jurisdiction  under  a  pro- 
vincial statute  of  Pennsylvania,  passed  in  1705,  known  as  the 
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Defalcation  Act.  This  act  says :  "  If  it  appears  to  the  jury 
that  the  plaintiff  is  overpaid,  then  they  shall  give  in  their  ver- 
dict for  the  defendant,  and  withal  certify  to  the  court  how 
much  they  find  the  plaintiff  to  be  indebted,  or  in  aiTcar  to  the 
defendant  more  than  will  answer  the  sum  or  debt  demanded, 
and  the  sum  or  sums  so  certified  shall  be  recorded  with  the 
verdict,  and  shall  be  deemed  as  a  debt  of  record.  And  if  the 
plaintiff  fail  to  pay,  defendant  for  recovery  shall  have  scire 
faciaSy  and  have  execution  for  the  same  with  costs  of  that 
action."  Has  this  act  been  adopted  by  the  Circuit  Court  of 
the  United  States  within  the  District  of  Pennsylvania,  or  by 
the  Judiciary  Act  of  the  United  States  ?  If  so,  has  it  been 
adopted  in,  or  can  it  be  applied  to,  cases  in  which  the  United 
States  are  a  party  ?  In  suits  between  citizens  litigating  in  the 
Circuit  Court  of  Pennsylvania,  there  can  be  no  doubt  it  is 
obligatory.  If  not  applicable  to  cases  in  which  the  United 
States  are  parties,  such  result  follows  from  one  of  two  causes ; 
— first,  the  United  States  are  not  bound  by  Stat«  statute,  or 
by  any  statute,  unless  specially  named ;  second,  because  the 
court  had  no  power  to  issue  execution  against  the  United 
States;  in  other  words,  no  part  of  this  act  is  applicable, 
because  some  of  its  provisions  may  not  be.  The  first  can 
have  no  influence,  because  the  United  States,  when  it  volun- 
tarily becomes  a  suitor  in  any  court,  must  submit,  and  does 
submit,  to  the  same  rules  and  mode  of  proceeding  which 
apply  to  any  other  suitor.  The  practice  and  rules  of  the 
court  constitute  the  law  of  the  court.  The  government  or 
sovereign,  when  a  suitor,  is  bound  by  the  same  rules  of  evi- 
dence as  any  other  suitor,  unless  there  is  some  statute  provi- 
sion to  the  contrary,  except  in  some  matters  of  presumption, 
not  applicable  to  this  inquiry.  These  principles  are  sustained 
by  the  reasoning  of  the  court  in  the  case  of  King  of  Spain  v. 
BulUt  et  al.<t  1  CI.  &  F.,  383,  which  was  a  suit  brought  by  a 
foreign  sovereign  in  his  political  capacity.  The  court  held  he 
was  bound  by  the  rules  and  practice  of  the  court  which  were 
applicable  to  ordinary  suitors,  and  like  them  was  held  to 
answer  a  cross-bill  personally,  and  upon  oath.  As  to  the 
♦2781  ®®^^^^  supposed  reason,  the  *inability  of  the  court  to 
J  issue  execution  or  scire  facias  against  the  United 
States,  it  does  not  follow  that  the  right  cannot  be  determined 
because  there  is  no  remedy,  or  a  different  one  than  that  pre- 
scribed by  the  act.  That  this  act  was  regarded  by  the  Circuit 
Court  as  one  of  its  modes  or  rules  of  proceeding,  adopted  by 
rule  or  long  practice,  or  as  embraced  in  the  Judiciary  Act, 
adopting  the  course  of  proceedings  of  the  several  State  courts, 
is  apparent  from  the  record  exhibited  in  the  printed  case.  I 
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do  not,  however,  consider  it  of  any  consequence  whether  this 
colonial  act  is  applicable  or  not. 

2d.  The  jurisdiction  of  the  Circuit  Court  of  Pennsylvania  is 
sustained  and  conferred  by  statutes  of  the  United  States.  It 
will  be  admitted,  I  presume,  that  the  Circuit  Court  had  a  right 
to  pass  upon  some  of  the  items  which  James  Reeside  set  up. 
It  must  be  granted,  I  suppose,  that,  so  far  as  the  court  and  juiy 
rightfully  passed  upon  any  items  of  credit  claimed,  the  adjudi- 
cation is  conclusive,  and  cannot  be  again  a  proper  subject  of 
contestation  as  to  the  question  of  right.  Items  thus  allowed 
become  debts  of  record.  The  accounting  oflBcers  of  the  govern- 
ment are  bound  to  pass  upon  all  claims  presented  to  them, 
without  reference  to  the  number  or  amount  of  the  debits  of 
the  government  against  the  party  applying.  If  a  suit  is  sub- 
sequently instituted  by  the  United  States  against  a  supposed 
debtor,  he  has  a  right  to  present,  for  the  consideration  of  the 
court  and  jury,  all  items  for  which  he  had  previously  claimed  a 
credit  at  the  department,  "without  any  reference  to  the  number 
or  amount  of  the  debits  against  him.  There  is  and  can  be  no 
other  limit,  so  far  as  the  right  is  concerned.  After  the  decision 
of  the  court  and  jury,  the  items  allowed  by  them  go  to  the 
credit  of  the  party  upon  the  books  of  the  department ;  they 
constitute  credits,  if  I  may  so  say,  judicially  placed  upon  the 
books  of  the  department,  and  when  thus  placed  there  by  the 
decree  of  the  court  to  which  they  had  been  referred,  they  can^ 
not  be  erased,  but  must  be  considered  as  definitely  settled.  I 
now  proceed  to  inquire  whether  these  views  are  sustained  by 
the  statutes,  and  to  what  extent  thev  authorize  the  court  to 
adjudicate  upon  credits  claimed  by  a  aefendant,  against  whom 
the  United  States  have  instituted  a  suit. 

1  Stat,  at  L.,  65,  Sept.  2, 1789,  ch.  12,  is  an  act  to  establish 
the  Treasury  Department,  by  the  third  section  of  which  the 
comptroller  shall  direct  prosecutions  for  debts  that  are  or  shall 
be  due  to  the  United  States.  By  the  sixth  section  it  is  made 
the  duty  of  the  register  to  keep  an  account,  &c.,  of  all  debts 
due  to  or  from  the  United  States. 

1  Stat,  at  L.,  73,  Sept.  24, 1789,  ch.  20.  The  Judiciary  Act* 
the  eleventh  section  of  which  authorizes  the  Circuit  Courts 
*to  entertain  jurisdiction  where  the  United  States  may  r«9'7Q 
be  a  party.  There  can  be  no  reasonable  intendment  or  ^  "* 
presumption,  that  the  jurisdiction  thus  conferred  is  not,  when 
exercised,  conclusive  and  final  as  to  the  right  contested;  on 
the  other  hand,  such  must  be  the  effect. 

1  Stat,  at  L.,  441,  March  8,  1795,  ch.  48  (repealed).  This 
statute  provides  for  the  settlement  and  ascertainment  of  a 
certain  class  of  debts  due  to  the  government.    The  officers- 
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intrusted  to  act  are  to  decide,  upon  principles  of  equity, 
upon  all  claims  made, — not  merely  upon  an  amount  sufficient 
to  absorb  the  government  debits, — and  the  decision  is  made 
final.  Upon  the  same  principle,  it  is  submitted  that,  in 
cases  where  recourse  to  the  judiciary  is  permitted,  the  decis- 
ion must  be  upon  all  claims  which  the  party  has  a  right  to 
make,  in  the  absence  of  any  provision  to  tiie  contrary,  and 
the  decision  should  be  regarded  as  final.  It  would  be  mere 
mockery  to  authorize  the  judiciary  to  examine  and  adjudi- 
cate upon  a  matter,  unless  such  adjudication  is  to  be  final.   . 

1  Stat,  at  L.,  612,  March  3,  1797,  ch.  20.  This  act  pro- 
vides for  the  settlement  of  accounts  between  the  United 
States  and  receivers  of  public  money.  It  is  all  accounts, — 
not  so  many,  and  so  many  only,  as  shall  equal  the  debits. 
The  fourth  section  authorizes  the  court  to  pass  upon  all 
items  of  credit  which  have  been  presented  to  the  Treasury 
Department,  and  there  disallowed.     No  other  limit. 

8  Stat,  at  L.,  366,  March  3,  1817,  ch.  45,  §  2,  provides  that 
all  claims  and  demands  whatever,  by  the  United  States  or 
against  them,  and  all  accounts  whatever  in  which  the  United 
States  are  concerned,  either  as  debtors  or  as  creditors,  shall 
be  adjusted  and  settled  in  the  Treasury  Department. 

8  Stat,  at  L.,  592,  May  15,  1820,  ch.  107,  §  4.  Certain 
officers  are  authorized  to  determine  certain  claims,  and  issue 
warrants  to  enforce  payment ;  in  which  case  an  appeal  is 
allowed  to  the  judiciary.  The  eighth  section  oif  this  act 
requires  the  clerks  of  the  District  and  Circuit  Courts,  at  the 
close  of  each  term,  to  return  to  the  proper  officer  a  list  of  all 
judgments  and  decrees  during  the  term,  to  which  the  United 
States  are  parties,  showing  the  amount  which  has  been  so 
adjudged  or  decreed  for  or  against  the  United  States.  From 
this  provision  it  is  apparent  that  the  jurisdiction  of  the  court 
is  not  all  on  one  side,  it  may  pass  a  judgment  or  decree 
against  the  United  States.  It  may  pass  upon  all  claims  pre* 
viously  rejected  by  the  department. 

8  Stat,  at  L.,  770,  March  1, 1823,  ch.  37,  §  1.  This  statute 
authorizes  certain  accounts,  in  relation  to  which  there  are  no 
vouchers,  to  be  settled  upon  equitable  principles,  by  the 
♦2801  *^cc<^u"^'"g  officers,  provided  the  amount  allowed 
J  shall  not  exceed  the  debits.  This  is  the  only  statute 
which  confines  and  limits  the  amount  of  credits  which  may 
be  allowed  to  the  amount  of  the  debits.  The  reason  of  the 
distinction  is  obvious, — the  accounts  are  to  be  adjusted  upon 
equitable  principles,  and  without  requiring  vouchers. 

4  Stat,  at  L.,  414,  May  29,  1830,  ch.  153,  §  6.  The 
Solicitor  of  the  Treasury  is  required  to  report  to  the  proper 
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officer  all  credits  allowed  by  due  course  of  law  on  any  suits 
under  his  direction.  There  does  not  seem  to  be  any  doubt 
as  to  the  extent  of  credits  which,  under  this  statute,  may  be 
allowed  by  due  course  of  law ;  all  credits  disallowed  by  the 
accounting  officer  may  be  set  up  by  a  party  sued  by  the 
United  States,  and  if  proved,  allowed,  and  thereupon  be 
reported  as  credits  thus  allowed. 

4  Stat,  at  L.,  563,  July  5, 1832,  ch.  173.  Certain  judg- 
ments  against  the  State  of  Virginia  to  be  paid  by  the  United 
States.  In  the  third  section  the  Secretary  of  the  Treasury  is 
authorized  to  pay  claims  where  no  judgment  has  been  recov- 
ered, upon  the  same  principles  which  the  court  had  adopted 
in  the  cases  before  it ;  thus  reposing  confidence  in  the  judg- 
ments of  the  court.  As  to  the  correctness  of  the  judgments 
rendered,  the  United  States,  although  not  parties,  make  no 
question  or  revision. 

6  Stat,  at  L.,  80,  July  2, 1836,  ch.  270,  Post-Office  Depart- 
ment. The  fifteenth  section  of  this  act  provides  that  no 
claim  for  a  credit  shall  be  allowed  upon  any  trial,  except  such 
as  shall  have  been  presented  to  the  auditor,  and  shall  have 
been  disallowed.  In  other  words,  every  claim  thus  exhibited 
and  disallowed,  in  the  event  of  a  suit  against  the  party,  shall 
be  adjudicated  by  the  court.  Here  is  no  limit  as  to  the 
amount  which  the  court  may  allow. 

I  have  thus  shown  that  the  Circuit  Court  had  jurisdiction 
to  adjudicate  upon  the  credits  which  James  Reeside  claimed 
in  the  litigation  between  him  and  the  United  States. 

I  now  proceed  to  show  that  the  credits  allowed  in  this 
way,  by  due  due  course  of  law,  are  to  be  placed  upon  the 
books  of  the  department  to  the  credit  of  the  party  making 
them. 

1  Stat,  at  L.,  438,  March  8, 1795,  ch.,  45,  §  8  (obsolete), 
which  provides  that  credits  for  loan  of  money  to  the  govern- 
ment shall  be  entered  upon  books  of  the  Treasury  Depart- 
ment. 

1  Stat  at  L.,  441,  March  8,  1795,  ch.  48,  §  2.  Provision  is 
made  for  the  adjustment  of  debts  due  to  and  from  the  United 
States,  and  when  claims  are  allowed  in  the  mode  prescribed, 
credit  is  to  be  passed  therefor  upon  the  public  books  of 
account. 

*3  Stat,  at  L.,  592,  May  15, 1820,  ch.  107,  §  7.  It  ^^281 
is  the  duty  of  the  district  attorneys  to  conform  in  all  *- 
suits  to  the  directions  of  the  agent  of  the  Treasury.  And 
immediately  at  the  end  of  each  term  of  the  court  within 
their  district,  to  forward  to  the  agent  of  the  Treasury  a 
statement  of  the  cases,  and  their  disposition,  in  which  the 
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United  States  are  a  party.  Tiie  eighth  section  requires  the 
clerks  to  make  returns  to  the  agent  of  the  Treasury,  with  a 
list  of  all  judgments  and  decrees,  in  cases  to  which  the 
United  States  may  be  a  party,  showing  the  amount  which 
has  been  so  adjudged  or  decreed  for  or  against  the  United 
States. 

4  Stat,  at  L.,  414,  May  29, 18S0,  ch.  153,  §  2.  Returns  to 
be  made  to  the  solicitor  instead  of  the  agent  of  the  Treasury. 
Tbe  fifth  section  authorizes  the  solicitor  to  control  all  suits 
in  which  the  United  States  may  be  a  party.  By  the  sixth 
section  he  is  required  to  report  to  the  proper  officer  all 
credits,  allowed  by  due  course  of  law,  on  any  suits  under  hi& 
direction. 

5  Stat,  at  L,  80,  July  2,  1886,  ch.  270,  Post  Office  Depart- 
ment, §  16,  requires  the  district  attorney  to  forward  to  the 
auditor  of  the  Post-Office  Department  a  statement  of  all 
judgments,  &c.,  in  suits  growing  out  of  that  department. 
These  statutes  clearly  show  the  jurisdiction  of  the  Circuit 
Courts,  and  that  all  credits  allowed  shall  be  entered  upon, 
the  proper  public  books  to  the  credit  of  the  party  makiug 
them^ 

I  submit  that  the  construction  of  these  statutes  which  I 
ioLve  suggested  has  been  confirmed  and  uniformly  acted  upon 
by  the  courts.  I  do  not  say  the  position  has  been  presented 
in  express  terms,  as  now  presented,  but.  it  is  a  necessary 
implication  from  the  course  of  adjudication  which  has  been 
pursued.  Defendants  in  suits  brought  by  the  United  States: 
have  often  relied  upon  a  claim  for  credits  in  amount  exceed- 
ing the  debits,  and  no  counsel  or  court  has  objected  to  the 
consideration  of  them. 

United  States  v.  Giles^  9  Cranch,  212.  In  this  case,  the^ 
limit  assumed  by  counsel  for  the  government  was  to  debits 
which  had  been  disallowed  by  the  accounting  officers. 

United  States  v.  Wilkins^  6  Wheat.,  135.  Not  merely 
legal,  but  equitable  claims,  are  to  be  allowed  to  debtora  of 
the  United  States,  by  the  proper  officers.  No  limit  is  made 
to  the  nature  or  origin  of  the  claim  for  a  credit,  although  it 
was  not  connected  with  the  claim  sought  to  be  recovered,  by 
the  government.  The  court  refer  to  the  act  of  March  8, 
1797,  and  say,  the  object  of  the  act  seems  to  be  to  liquidate 
and  adjust  all  accounts  between  the  parties,  and  to  require  a 
judgment  for  such  sum  only  as  is  equitably  due  from- the 
def^dant.     In  this  case   the   mind   of  the  court  was  not 

*2R21  ^^^^^^^^^  ^  ^  ^^^  ^^^  which  a  ^balance  might  be.  due 
-■  the  defendant,  which  circumstance  is  not  sufficient,  to 
change  and  confine  the  construction  of  the.  statute*  to  ssieb 
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case  as  was  before  the  court.  If  so,  the  great  object  of  the 
statute,  which  is  a  liquidation  and  adjustment  of  all  accounts 
between  the  parties,  would  be  defeated.  So,  also,  it  would 
result,  in  those  cases  where  suit  is  brought,  if  the  view 
presented  is  not  sound,  that  the  power  of  the  court  is  less 
than  that  of  the  accounting  officers,  from  whose  decision 
the  institution  of  a  suit  is  in  effect,  although  not  in  form,  an 
appeal. 

Walton  V.  United  States^  9  Wheat.,  651.  In  which  the 
court  say,  if  any  item  of  defendant's  account  has  been  im-» 
properly  rejected  by  accounting  officer,  it  is  to  be  restored 
to  his  credit. 

Va7i  Ness  v.  City  of  Washinffton  and  United  States^  4  Pet*,. 
282. 

Ux  parte  Watkins,  3  Pet.,  193.  In  which  the  court  say  a 
judgment  in  its  nature  concludes  the  subject  on  which  it  is 
renaered. 

Hunter  v.  United  States^  5  Pet.,  186.  The  same  rules  of 
contract  are  applicable  where  the  sovereign  is  a  party,  as 
between  individuals.  The  court  make  a  distinction,  where 
the  government  is  concerned,  between  the  right  and  the 
remedy. 

United  States  v.  Nourse^  6  Pet.,  470.  The  court  below 
found  a  balance  due  the  defendant. 

United  States  v.  Nourse^  9  Pet.,  8.  The  judgment  between' 
the  parties  in  6  Pet.  was  held  conclusive. 

United  States  v.  Arredondo,  6  Pet.,  711,  716,  719.  When 
the  United  States  consent  to  be  sued,  and  submit  to  judicial 
action,  the  rights  of  the  parties  to  be  determined  upon  the 
same  principles  as  between  man  and  man. 

United  States  v.  Dunn^  6  Pet.,  61 ;  United  States  v.  Mi> 
Daniel^  7  Pet.,  1 ;  United  States  v.  Ripley^  7  Pet.,  18 ;  United^ 
States  V.  Fillebroivn^  7  Pet.,  28;  United  States  v*  Percheman^ 
7  Pet.,  61.  No  limit  of  the  jurisdiction  of  the  court  to  items 
equal  in  amount  with  the  debits  was  suggested. 

United  States  v.  Jones^  8  Pet.,  376.  Court  say,  the  defend- 
ant may  retain  the  credits  allowed,  may  deny  the  debits,  and 
claim  credits  disallowed;  thus  making  no  distinction  as  to 
the  right  of  the  party,  depending  upon  the  state  of  accounts 
between  him  and  the  government. 

United  States  v.  RawkinSy  10  Pet.,  126.  Claims  exceeding 
the  debits  were  passed  upon  without  objection. 

United  States  v.  Bank  of  Metropolis^  16  Pet.,  877.  "  When 
United  States  becomes  party  to  a  negotiable  instrument^  it 
has  all  the  rights  and  incurs  all  the  responsibilities  of  indi< 
viduals  who  ai-e  parties  to  such  instruments.     There. is  no 
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♦2831  ^^^*^r®"G^'  *except  that  the  United  States  cannot  be 
J  sued.  But  if  the  United  States  sue,  and  the  defendant 
holds  its  negotiable  paper,  the  amount  of  it  may  be  claimed 
as  a  credit,  if  after  presentation  to  the  accounting  officer  it 
has  been  disallowed,  and  it  should  be  allowed  by  a  jury  as  a 
credit  against  a  debt  claimed  by  United  States."  Suppose  a 
suit  in  which  the  United  States  present  a  claim  for  five  thou- 
sand dollars,  and  the  defendant  exhibits  a  valid  bill  of 
exchange  for  ten  thousand  dollars,  upon  which  the  govern- 
ment are  liable,  upon  what  part  of  this  bill  are  the  court  to 
pass?  for  how  much  is  he  to  have  credit  upon  the  public 
books?  I  submit,  that  the  adjudication  of  the  court  must 
extend  to  the  whole  amount  of  the  bill. 

Gratiot  v.  United  StateSy  4  How.,  80-110.  In  this  case 
defendant  claimed  a  balance,  and  no  objection  was  made  to  a 
consideration  of  all  the  items. 

Bigelow  v.  Folger^  2  Mete.  (Mass.),  256.  "  When  a  defend- 
ant, in  a  suit  by  an  administrator  of  an  insolvent  estate,  files 
in  set-off  a  claim  larger  than  the  one  on  which  he  is  sued,  he  is 
entitled  to  judgment  for  the  balance.  The  judgment  is  to  be 
certified  to  the  judge  of  probate,  and  by  him  added  to  the  list 
of  claims." 

Peck  V.  JenneaSy  7  How.,  612.  The  court  rendered  a  special 
judgment,  to  accomplish  its  jurisdiction,  to  protect  the  rights 
of  the  parties. 

Voorhees  v.  Bank  of  United  States^  10  Pet.,  449.  Every  act 
of  a  court  must  be  presumed  to  have  been  rightly  done  until 
the  contrary  appears.  Lytle  v.  State  of  Arkansas^  9  How., 
383  ;  Statutes  of  1846-46,  ch.  90,  p.  69. 

II.  Assuming  the  Circuit  Court  of  Pennsylvania  had  juris- 
diction to  pass  upon  all  items  which  had  been  disallowed,  and 
that  the  credits  thus  allowed  must  be  passed  to  the  credit  of 
James  Reeside  upon  the  public  books,  as  having  been  put 
there  by  due  course  of  law,  is  the  remedy  of  the  plaintiff 
(assuming  for  the  present  she  has  a  remedy)  against  the  Sec- 
retary of  the  Treasury,  or  against  the  Postmaster-General,  in 
whose  department  the  claim  had  its  origin  ? 

3  Stat,  at  L.,  366,  March  3, 1817,  ch.  45,  §  2.  "All  claims 
and  demands  whatever  by  the  United  States  or  against  them, 
and  all  accounts  whatever  in  which  the  United  States  are  con- 
cerned, either  as  debtors  or  creditors,  shall  be  adjusted  and 
settled  in  the  Treasury  Department." 

This  primd  facie  points  out  the  place  of  adjustment,  and 

must  be   so   regarded  until  the   contrary  is  shown.     This 

adjustment  and  settlement  means  liquidation,  payment.     The 

words  must  be  construed  with  reference  to  the  subject-mattei 
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and   purpose   to   be   accomplished ;    the   provision  was   not 
*mere]y  to  ascertain  the  amount  of  indebtment  of  the  r«oQ4 
government.     It  may  be  said  that  this  has  no  aj^plica-  ^ 
tion  to  contracts  originating  in  the  Post-Office  Department. 
Be  it  so ;  a  more  recent  statute  settles  the  matter, 

5  Stat,  at  L.,  80,  July  2, 1836,  §  6.  By  this  statute,  the 
Treasury  is  to  pay  debts  of  Post-Office  Department.  6  Stat, 
at  L.,  732,  March  3, 1846,  ch.  43,  §  22. 

III.  Assuming  the  amount  due  Reeside,  as  found  by  the 
court  and  jury,  must  be  put  to  his  credit  on  the  books  of  the 
Treasury  Department,  has  the  plaintiff  any  remedy  ?  and  if  so, 
is  it  by  mandamus  ? 

If  the  views  are  correct  which  have  been  presented,  the 
amount  due  Reeside  must  be  regarded  as  a  debt  of  record ;  as 
a  debt  judicially  ascertained,  and  no  longer  open  to  contesta- 
tion. The  Secretary  of  the  Treasury  has  no  discretion  as  to 
the  amount  due,  or  as  to  the  propriety  of  putting  the  credits 
upon  the  books.  It  is  then  like  any  other  debt  wliich  is  to  be 
paid.  Formerly,  many  debts  were  paid  by  the  commissioners 
of  loan ;  afterwards,  by  the  United  States  Bank.  Now,  all 
debts  are  to  be  paid  by  the  Secretary  of  the  Treasury. 

1  Stat,  at  L.,  65,  September  2,  1789,  ch.  12 ;  1  Stat,  at  L., 
512,  March  3,  1797,  ch.  20 ;  5  Stat,  at  L.,  80,  July  2,  1836, 
ch.  270,  §  10 ;  5  Stat,  at  L.,  752,  March  3, 1845,  ch.  71,  §  4, 
which  provides  that  accounts  settled  at  the  Treasury  Depart- 
ment shall  not  be  opened.  The  last-cited  statute  also  provides 
that  the  accounting  officer  shall  not  pass  upon  claims  not 
presented  within  six  years. 

5  Stat,  at  L.,  112,  July  4, 1836,  ch.  353,  §  10,  by  which  the 
Secretary  of  the  Treasury  is  authorized  and  directed  to  pay, 
out  of  any  money  in  the  treasury  not  otherwise  appropriated, 
any  outstanding  debts  of  the  United  States,  and  the  interest 
thereon.  I  submit  that  an  account  settled  by  the  court,  in 
cases  where  the  United  States  bring  suit,  and  the  result 
entered  upon  the  books,  must  be  regarded  as  closed,  and  as  a 
debt  to  be  paid. 

Stat,  of  1846-47,  123,  February  9, 1847.  The  Secretary  of 
the  Treasury  is  to  pay  interest  on  all  the  public  debt  author- 
ized by  law.  This  includes  debts  of  every  description,  with- 
out reference  to  their  origin. 

'  It  may  be  said  that  the  suit  was  not  instituted  within  six 
years,  and  is  therefore  barred.  Such  defence  was  not  set  up 
in  the  court  below,  and  cannot  be  set  up,  because  the  limita- 
tion of  six  years  refers  undoubtedly  to  the  original  claim  to 
be  made  to  the  accounting  officers.  See  statute  already  cited, 
March  8, 1846,  ch.  71,  §  4,  and  Stat,  of  1845-46,  May  7, 1846, 
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ch.  18.  Assuming  that  the  party  is  entitled  to  remedy,  is  it 
*9R^1  by  a  *mandamus  ?  I  submit  that  such  is  the  proper 
J  remedy,  and  the  only  remedy.  Marbury  v.  Madisanj 
1  Cranch,  137 ;  Kendall  v.  United  States,  12  Pet.,  524 ;  Fer- 
guson  V.  Kinnoul,  9  CI.  &  F.,  251 ;  The  King  v.  Commisaioner 
of  Treasury,  6  Nev.  &  M.,  689 ;  Kendall  v.  Stokes,  3  How.,  87. 

The  case  of  Kendall  v.  United  States  is  a  direct,  and,  as 
is  supposed,  conclusive  authority.  In  that  case  a  statute 
directed  a  particular  claim  to  be  adjusted  in  a  particular 
mode ;  that  the  debt,  when  so  ascertained,  should  be  paid. 
In  the  case  before  the  court,  the  claim  of  the  party  has  been 
adjusted  and  adjudicated  in  a  mode  pointed  out  by  general 
statutes  applicable  to  a  class  of  cases,  and  such  adjustment 
has  resulted  in  a  fixed,  certain  debt,  in  relation  to  which  no 
discretion  remains.  This  debt,  like  any  and  all  other  debts, 
is  directed  by  general  statutes,  which  require  the  settlement 
and  adjustment  of  claims,  to  be  paid.  The  cases  of  Decatur 
V.  Paulding,  14  Pet.,  497,  and  Brashear  v.  Mason,  6  How., 
92,  do  not  conflict.  They  may  well  be  distinguished  from 
the  case  before  the  court.  Rex  v.  Nottingham  Old  Water^ 
works  Co,,  1  Nev.  &  P.,  493.  Coleridge,  Justice,  says,  two 
things  must  conspire  to  authorize  a  mandamus :  a  specific 
legal  right,  and  the  absence  of  an  effectual  and  efficient 
remedy  for  the  encroachment  of  that  right. 

Whether  there  is  any  money  in  the  treasury,  or  appropria- 
tion with  which  to  pay,  cannot  arise  until  the  objection  is 
taken  in  the  court  below. 

In  the  court  below,  the  court  dismissed  the  application 
without  going  much  into  the  reasons.  Their  judgment  was 
put  upon  two  grounds ; — that  no  specific  appropriation  had 
been  made :  that  there  was  no  special  law  directing  its  pay- 
ment. When  the  original  contracts  were  made  with  the 
Post-Office  Department,  appropriations  were  made  to  meet 
them ;  and,  by  subsequent  legislation,  the  debts  of  the  Post^ 
Office  are  to  be  paid  by  the  Treasury ;  so,  where  there  is  a 
general  law  directing  the  adjustment  and  payment  of  debts, 
there  is  no  occasion  for  a  special  act  to  direct  their  payment. 
The  Secretary  is  not  charged  with  discretion  in  the  one  case 
any  more  than  in  the  other.  The  court  below  refer  for  their 
reasons  to  an  opinion  given  by  them  in  McElrath  v.  Mcintosh, 
The  cases  are  entirely  dissimilar.  In  that  case  the  validity 
of  a  power  of  attorney  was  to  be  determined ;  the  claimant 
under  the  power  of  attorney  did  not  stand  upon  the  public 
books  as  a  creditor  of  the  government.  A  most  appropriate 
answer  to  thcapplication  in  that  case  might  have  been  given 
in  a  single  word ; — a  claim  against  the  sovereign  cannot  be 
300 


DECEMBER  TERM,  1850.  2i6 

Reeside  v.  Walker. 

assigned  except  with  his  consent,  express,  or,  as  in  the  case 
of  bills  of  exchange,  to  *which  he  is  a  party  by  im-  rmoM 
plication.     The  opinion  of  the  court  below  in  these  ^ 
two  cases  may  be  seen  in  Law  Reporter,  Boston,  pp.  399  and 
448,  Vol.  I.,  new  series. 

By  the  statute  of  July  2, 1836,  ch.  270,  already  cited,  the 
funds  of  the  Post-OflSce  Department  are  transferred  to  the 
Treasury ;  the  suits  are  to  be  under  the  guidance  of  the 
Treasury,  and  all  future  appropriations  paid  by  it.  This 
must  be  regarded  as  a  transfer  of  the  former  appropriations 
made  from  year  to  year,  for  the  services  which  Reeside  per- 
formed during  their  performance. 

By  the  statute  of  March  3, 1846,  ch.  43,  §  22  (5  Stat.  at-L., 
732),  it  is  provided,  that,  if  the  postage  received  under  the 
act,  in  addition  to  an  annual  appropriation  of  $750,000,  is  not 
sufficient  to  meet  the  expense  of  the  department,  the  de- 
ficiency shall  be  paid  from  any  money  in  the  treasury  not 
otherwise  appropriated.  To  confine  this  provision  to  the 
expenses  of  the  department  which  might  accrue  after  the 
passage  of  the  act,  would  not  be  in  accordance  with  the  faith 
or  duty  of  the  government ;  such  limited  construction  is  not 
required  by  the  language  or  purpose  of  the  statute. 

In  conclusion,  as  the  result  of  the  statutes  and  authorities 
relied  upon,  it  is  submitted,  that  James  Reeside,  when  sued 
by  the  United  States,  had  a  right  to  present  for  adjudication ; 
that  the  court  had  jurisdiction  to  adjudicate  upon  every 
claim  which  had  been  previously  made  to,  and  disallowed  by, 
the  proper  department ;  that  the  sum  allowed  to  him  by  the 
court  should  have  been,  and  no  doubt  was,  at  the  time,  certi- 
fied to  the  proper  department ;  that  thereupon  it  should  have 
been,  and  now  should  be,  entered  to  his  credit  upon  the 
public  books  of  account,  as  a  debt  due  from  the  United  States 
to  him,  in  relation  to  the  correctness  or  fitness  of  which  the 
accounting  officers  have  no  longer  any  discretion;  and 
although  the  debt  originated  in  the  Post-Office  Department, 
by  force  of  statutes  now  in  existence,  it  should  be  paid  by 
the  Treasury  Department;  the  duty  of  the  department  is 
merely  ministerial. 

Mr,  Crittenden  made  the  following  points : — 
1st.  That  the  said  Circuit  Court  for  the  Eastern  District 
of  Pennsylvania  had  no  power  or  jurisdiction  to  render 
judgment  against  the  United  States  for  the  said  sum  of 
$188,496.06,  or  for  any  amount,  and  that  their  said  judgm^ent 
is,  therefore,  null  and  void.  The  sovereign  power  is  subject 
neither. to  suit  nor  judgment  in  its  own  courts,  unless  by 'ite 
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own  consent,  and  in  this  country  that  consent  can  only  be 
given  by  law.    Judiciary  Act  of  1789,  §  11  (1  Stat,  at  L., 

J  Briscoe  v.  Bank  of  the  Commonwealth  of  Kentucky^  11 
Pet.,  321 ;   U.  States  v.  Hoar,  2  Mason,  311. 

2d.  That,  if  said  judgment  be  valid  and  binding,  there  can 
be  no  reason  why  the  same  judicial  power  that  could  render 
it  may  not  enforce  it  by  the  ordinary  process  of  execution ; 
and  therefore  there  can  be  no  occasion  for  the  extraordinary 
writ  of  mandamus,  which  can  be  legally  resorted  to  only 
where  there  is  no  other  remedy,  marbury  v.  Madison^  1 
Cranch,  62  et  seq. 

8d.  That  if  any  force  or  virtue  can  be  ascribed  to  said  judg- 
ment, (we  think  none  can,)  by  analogy  to  the  orders  or 
decrees  of  English  chancellors  upon  petitory  proceedings 
before  them  against  the  crown,  it  must  follow,  from  the  same 
analogy,  that  the  judgment,  like  those  decrees,  is  persuasive 
merely,  not  compulsory,  and  therefore  most  certainly  not  to 
be  enforced  by  mandamus.     1  Bl.  Com.,  241,  242. 

4th.  The  writ  of  mandamus  can  be  properly  issued  to  a 
public  oflScer  only  to  compel  him  to  perform  a  certain  act 
which  he  is  directed  by  law  to  do ;  an  act  ministerial,  and  not 
involving  the  exercise  of  any  discretion. 

There  is  no  law  which  directs  the  Secretary  of  the  Treasury 
to  enter  on  the  books  of  the  Treasury  a  credit  to  James  Ree- 
side for  the  amount  of  this  judgment,  or  to  pay  the  same  to 
the  petitioner ;  and  she  cannot,  therefore,  be  entitled  to  the 
mandamus  for  which  she  prays.  Marbury  v.  Madison^  1 
Cranch,  62 ;  Postmaster- General,  ^c.  v.  U.  States,  on  the 
relation  of  Stokes,  12  Pet.,  524. 

5th.  It  does  not  appear  that  Congress  have,  in  any  way, 
recognized  this  judgment,  or  their  obligation  to  pay  it,  or  that 
they  have  made  any  appropriation  for  its  payment,  and  there- 
fore the  mandamus  prayed  for  ought  not  to  be  issued.  Con- 
stitution, art.  1,  §  9  (1  Stat,  at  L.,  15). 

Mr.  Justice  WOODBURY  delivered  the  opinion  oi  the 
court. 

This  was  a  writ  of  error,  brought  to  reverse  a  judgment  in 
the  Circuit  Court  for  the  District  of  Columbia,  dismissing  a 
petition  for  a  writ  of  mandamus. 

The  mandamus  was  asked  for  by  the  plaintiff,  as  executrix 
of  James  Reeside,  to  direct  the  defendant,  as  Secretary  of  the 
United  States  Treasury,  to  enter  on  the  books  of  the  Treas- 
ury Department  to  the  credit  of  said  James  the  sum  of 
$188,496.06,  and  pay  the  same  to  the  plaintiff  as  his  execu- 
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trix.  The  grounds  for  the  petition,  as  set  out  therein,  were, 
that  the  United  States  had  sued  Reeside  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsylvania, 
on  certain  post-office  *con tracts,  and  on  the  22d  of  r«ofifi 
October,  1841,  he  pleaded  a  large  setoff,  and  the  jury,  •■ 
on  the  6th  of  December  ensuing,  returned  a  verdict  in  his 
favor  on  the  several  issues  which  had  been  joined,  and  certi- 
fied that  the  United  States  were  indebted  to  him  in  the  sum 
of  1188,496.06  ;  and  that  on  the  12th  day  of  May,  1842,  final 
judgment  was  rendered  in  his  favor  on  this  verdict,  which 
has  never  been  paid,  but  still  remains  in  full  force. 

On  an  examination  of  the  record,  the  first  objection  to  the 
issue  of  a  mandamus  seems  to  be,  that  no  judgment  appears 
to  have  been  given,  such  as  is  set  out  in  the  petition,  in  favor 
of  Reeside  for  the  amount  of  the  verdict. 

Certain  minutes  were  put  in  out  of  the  proceedings  in  that 
suit,  beginning  with  the  writ  in  1837,  including  the  verdict, 
and  coming  down  to  May  12,  1842,  when  it  is  said,  "New 
trial  refused,  and  judgment  on  the  verdict." 

But  these  seem  to  be  the  mere  waste  docket  minutes,  from 
which  a  judgment  or  a  record  of  the  whole  case  could  after- 
wards be  drawn  up.  They  do  not  contain  a  judgment  in  ex- 
tenso^  nor  are  they  a  copy  of  any  such  judgment.  But  if,  by 
the  laws  or  practice  of  Pennsylvania,  these  minutes  may  be 
used  instead  of  a  full  record,  it  is  difficult  to  see  a  good  reason 
for  allowing  them  to  control  the  forms  and  the  principles  of 
the  common  law  applicable  to  them  in  the  courts  and  records 
of  the  United  States ;  and  certainly  they  could  not,  unless 
private  rights  were  involved  in  having  them  thus  considered, 
so  as  to  come  under  the  84th  section  of  the  Judiciary  Act  (1 
Stat,  at  L.,  92).  Or  unless,  as  a  matter  of  practice,  it  was 
well  settled  in  this  way  as  early  as  the  process  law  of  1789. 
(See  1  Stat,  at  L.,  98.) 

But  without  going  into  this  point  further, — means  to  do 
it  not  having  been  furnished  by  the  petitioner,  who  relies  on 
it,  and  was  therefore  bound  to  furnish  such  means, — there  is 
another  objection  to  it  paramount  to  this,  and  sufficient  for 
barring  its  use  to  support  the  present  proceeding.  In  a  case 
like  this,  in  Pennsylvania,  where  a  set-off  is  pleaded  and  a 
balance  found  due  to  the  defendant,  the  judgment  entered,  if 
well  proved  by  such  minutes,  is  not,  as  the  petitioner  supposes, 
that  the  United  States  was  indebted  to  Reeside  in  the  amount 
of  the  verdict  and  should  pay  it ;  but  it  merely  lays  the  foun- 
dation for  a  scire  facias  to  issue,  and  a  hearing  be  had  on  that 
if  desired.  (Penn.  Laws  by  Dunlap,  ch.  20,  §  2.)  The  peti- 
tioner and  her  husband  have  neglected  to  pursue  the  case  in 
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that 'Way  to  a  final  judgment,  and  hence  have  offered  no  evi- 
dence 01  one,  on  the  verdict  of  indebtedness  to  Reeside  by  the 
United  States.  The  judgment  so  far  as  regards  that  action 
*9ftQl  ^^^^^  ^^  when  no  scire  facias*  was  sued  out,  that  the 
-J  defendant  go  without  day;  and  so  these  minutes 
should  be  drawn  up,  when  put  in  a  full  and  due  form. 

In  Ramsey's  Appeal,  2  Watts  (Pa.),  230,  Ch.  J.  Gibson 
explains  this  fully.  "  The  reference,"  says  he,  "  was  under 
the  act  of  1705,  by  the  first  section  of  which  the  jury  are  di- 
rected, when  a  set-off  has  been  established  for  more  than  the 
plaintiffs  demand,  to  find  a  verdict  for  the  defendant,  and 
withal  certify  to  the  court  how  much  they  find  the  plaintiffs 
to  be  indebted  or  in  arrear  to  the  defendant.  The  certificate 
thus  made  is  an  appendage  to  the  verdict,  but  no  part  of  it 
or  of  the  premises  on  which  the  judgment  is  rendered ;  for 
the  judgment  is  not  qtiod  recuperet^  but  that  the  defendant  go 
without  day.  On  the  contrary,  it  is  expressly  made  a  distinct 
and  independent  cause  of  action  by  a  scire  facias  ;  and  though 
a  debt  of  record,  it  is  not  necessarily  a  lien,  as  was  shown  in 
Allen  V.  Reesor^  16  Serg.  &  R.  (Pa.),  10,  being  made  so  only 
by  judgment  on  a  scire  facias.^* 

The  gist  of  the  prayer  for  a  mandamus,  therefore,  fails. 
Because,  though  this  application  is  in  form  against  the  per- 
son who  was  Secretary  of  the  Treasury,  November  4th,  1848; 
yet  it  is  to  affect  the  interests  and  liabilities  alleged  by  the 
plaintiff  herself  to  exist  on  the  part  of  the  United  States. 

Furthermore,  the  judgment  sought  to  be  paid  is  one  claimed 
to  have  been  rendered  in  form,  as  well  as  substance,  against 
the  United  States. 

Now,  under  these  circumstances,  though  a  mandamus  may 
sometimes  lie  against  a  ministerial  o£5cer  to  do  some  ministe- 
rial act  connected  with  the  liabilities  of  the  government,  yet 
it  must  be  where  the  government  itself  is  liable,  and  the  offi- 
cer himself  has  improperly  refused  to  act. 

It  must  even  then  be  in  a  case  of  clear,  and  not  doubtful 
right.  Kendall  v.  United  States^  12  Pet.,  525 ;  Life  ^  Fire 
Ins.  Co,  V.  Wilson^ s  Heirs^  8  Pet.,  291.  But  here,  as  no  judg- 
ment of  indebtedness  existed  against  the  United  States,  the 
whole  superstructure  built  on  that  must  fall. 

To  save  future  expense  and  litigation  in  this  case,  with  a 
view  to  obtain  the  desired  judgment,  it  seems  proper  to  make 
a  few  remarks  on  the  other  objections  to  the  mandamus,  rest- 
ing on  other  and  distinct  grounds. 

A  mandamus  will  not  lie  against  a  Secretary  of  the  Treas- 
ury, unless  the  laws  require  him  to  do  what  he  is  asked  in  the 
petition  to  be  made  to  do.  But  there  is  no  law,  general  or 
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special,  requiring  him  either  to  enter  such  claims  as  these  on 
the  books  of  the  Treasury  Department,  or  to  pay  them. 

The  general  statutes,  cited  by  the  counsel  for  the  petitioner, 
*in  no  case  require  the  Secretary  to  enter  claims  like  r^nqn 
these  on  his  books,  or  to  pay  them,  when  there  has  *- 
been  no  appropriation  made  to  cover  them.  This  last  circum- 
stance seems  overlooked  by  the  plaintiff,  or  sufficient  import- 
ance is  not  attached  to  it,  and  it  will  be  further  considered 
before  closing. 

Nor  is  any  special  law  pretended  directing  the  entry  of  this 
claim  on  the  books,  or  the  payment  of  it  either  before  or  after 
entry.  The  case  of  Kendall  v.  United  States^  12  Pet.,  624, 
was  one  of  a  special  law  regulating  the  subject. 

Again,  a  mandamus,  as  before  intimated,  is  only  to  compel 
the  pei*formance  of  some  ministerial,  as  well  as  legal  duty. 
Kendall  v.  United  States^  12  Pet.,  624 ;  Rex  v.  Water-works 
Company^  1  Nev.  &  P.,  493. 

When  the  duty  is  not  strictly  ministerial,  but  involves  dig* 
cretion  and  judgment,  like  the  general  doings  of  a  head  of 
a  department,  as  was  the  respondent  here,  and  as  was  the  case 
here,  no  mandamus  lies.  Decatur  v.  Paulding^  14  Pet.,  497 ; 
Brashear  v.  Mason^  6  How.,  92. 

It  is  well  settled,  too,  that  no  action  of  any  kind  can  be 
sustained  against  the  government  itself,  for  any  supposed 
debt,  unless  by  its  own  consent,  under  some  special  statute 
allowing  it,  which  is  not  pretended  to  exist  here.  Briscoe  v. 
Kentucky  Bank,  11  Pet.,  321 ;  4  How.,  288 ;  9  How.,  389. 

The  sovereignty  of  the  government  not  only  protects  it 
against  suits  directly,  but  against  judgments  even  for  cost, 
when  it  fails  in  prosecutions  (4  How.,  288). 

Such  being  the  settled  principle  in  our  system  of  jurispru- 
dence, it  would  be  derogatory  to  the  courts  to  allow  the  prin- 
ciple to  be  evaded  or  circumvented. 

They  could  not,  therefore,  permit  the  claim  to  be  enforced 
circuitously  by  mandamus  against  the  Secretary  of  the  Treas- 
ury, when  it  could  not  be  directly  against  the  United  States ; 
and  when  no  judgment  on  and  for  it  had  been  obtained 
against  the  United  States. 

As  little  also  would  be  the  propriety  of  allowing  by  scire 
facias,  or  otherwise,  a  judgment  to  be  entered  against  the 
United  States  on  a  set-off,  when  it  could  not  have  been  al- 
lowed in  an  action  against  them  on  the  subject-matter  of  the 
set-off. 

To  permit  a  demand  in  set-off  against  the  government  to 
be  proceeded  on  to  judgment  against  it,  would  be  equivalent 
to  the  permission  of  a  suit  to  be  prosecuted  against  it.     And 
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however  this  may  be  tolerated  between  individuals,  by  a 
species  of  reconvention,  when  demands  in  set-off  are  sought 
to  be  recovered,  it  could  not  be  as  against  the  government 
except  by  a  mere  evasion,  and  must  be  as  useless  in  the  end 
♦2Q1 1  ^®  ^^  would  be  *derogatory  to  judicial  fairness.  A  set- 
J  off  or  reconvention  is  often  to  be  treated  as  a  new 
suit  by  the  defendant,  and  the  pleadings  and  judgment  are  to 
be  made  to  correspond.  (See  Louisiana  Code  of  Practice, 
874,  §§  371-377.)  In  Ferry  v.  Gerbeau  and  Wife,  6  Mart. 
(La.)  N.  S.,  18,  the  court  say,  "  The  claim  set  up  in  the 
answer  was  one  in  reconvention,  and  too  general.  Such  de- 
mands should  have  the  same  certainty  as  a  petition." 

It  would  present,  also,  the  inconsistency  of  the  officers  of 
a  government  issuing  precepts  against  it,  and  seizing  and  sell- 
ing the  property  under  their  own  charge  and  protection. 

Or  it  would  present  the  other  alternative,  of  entering  a 
judgment  against  a  party  which  it  could  not  enforce  by  exe- 
cution, and  which  none  of  its  officers  had  been  authorized  to 
discharge. 

This  last  consideration  is  one  of  peculiar  importance  in  this 
proceeding,  and  in  the  proper  measures  to  be  adopted  under 
our  political  and  fiscal  system,  as  to  a  claim  like  this. 

No  officer,  however  high,  not  even  the  President,  much 
less  a  Secretary  of  the  Treasury  or  Treasurer,  is  empowered 
to  pay  debts  of  the  United  States  generally,  when  presented 
to  them.  If,  therefore,  the  petition  in  this  case  was  allowed 
so  far  as  to  order  the  verdict  against  the  United  States  to  be 
entered  on  the  books  of  the  Treasury  Department,  the  plain- 
tiff would  be  as  far  from  having  a  claim  on  the  Secretary  or 
Treasurer  to  pay  it  as  now.  The  difficulty  in  the  way  is  the 
want  of  any  appropriation  by  Congress  to  pay  this  claim.  It 
is  a  well-known  constitutional  provision,  that  no  money  can 
be  taken  or  drawn  from  the  Treasury  except  under  an  appro- 
priation by  Congress.  See  Constitution,  art.  1,  §  9  (1  Stat. 
at  L.,  15). 

However  much  money  may  be  in  the  Treasury  at  any  one 
time,  not  a  dollar  of  it  can  be  used  in  the  payment  of  any 
thing  not  thus  previously  sanctioned.  Any  other  course 
would  give  to  the  fiscal  officers  a  most  dangerous  discretion. 

Hence,  the  petitioner  should  have  presented  her  claim  on 
the  United  States  to  Congress,  and  prayed  for  an  appropria- 
tion to  pay  it.  If  Congress  after  that  make  such  an  appro- 
priation, the  Treasury  can,  and  doubtless  will,  discharge  the 
claim  without  any  mandamus.  But  without  such  an  appro- 
priation it  cannot  and  should  not  be  paid  by  the  Treasury, 
whether  the  claim  is  by  a  verdict  or  judgment,  or  without 
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either,  and  no  mandamus  or  other  remedy  lies  against  any 
oflBcer  of  the  Treasury  Department,  in  a  case  situated  like 
this,  where  no  appropriation  to  pay  it  has  been  made.  The 
existence  of  this  other  and  ordinary  mode  of  redress,  by 
resort  to  Congress,  may  be  another  reason  against  a  mandar 
mus,  as  that  lies  only  ♦when  no  other  adequate  remedy  r^ooo 
exists.  Marbury  v.  Madison^  1  Cranch,  62-187  ;  Ken-  L 
dall  V.   United  States,  12  Pet.,  625. 

But,  independent  pf  this  last  consideration,  which  as  a 
remedy  may  not  come  within  the  usual  meaning  of  another 
remedy,  the  grounds  for  the  petition  are  not  su£5cient,  and 
the  judgment  below,  dismissing  it,  must  be  affirmed. 

OBDEB.  ^ 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed  with  costs. 


Ex  PARTE:  In  the  Matter  op  Early  Boyd,  Plaintiff 
IN  ERROR,  V.  William  Scott  and  William  Greene. — 
In  Error  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Alabama. 

A  motion  on  the  part  of  the  defendants  in  error,  for  a  rule  upon  the  plaintiff 
in  error  to  file  a  copy  of  the  record,  overruled. 

Mr.  Crittenden,  of  counsel  for  the  defendants  in  error, 
having  filed  the  following  certificate,  viz. : — 

"  The  United  States  of  America^  Northern  District  of  Alor 

bama. 

"  In  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Alabama,  at  Huntsville. 

"  I,  Benjamin  T.  Moore,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Alabama,  at 
Huntsville,  do  hereby  certify,  that  at  the  term  of  the  District 
Court  aforesaid,  begun  and  held  at  the  court-house  in  the 
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town  of  Huntsville,  in  said  district,  on  tlie  fourth  Monday  in 
November,  A.  d.,  1850,  in  a  certain  cause  therein  pending  in 
said  court,  wherein  Early  Boyd  was  plaintiif,  and  William 
Scott  and  William  Greene  were  defendants,  judgment  was 
rendered  therein  in  favor  of  said  defendants  against  said 
plaintiff,  for  the  costs  of  suit,  amounting  to  the  sum  of 
dollars,  and  that  from  the  said  judgment  the  said  Early  Boyd, 
on  the  29th  day  of  November,  a.  d.,  1850,  pi-ayed  and  ob- 
tained a  writ  of  error  to  the  then  next  term  of  the  Supreme 
*2Q^1  Court  of  the  *United  States,  and  on  the  day  last  afore- 
^  said  entered  into  bond  in  the  penalty  of  one  thousand 
dollars  with  Silas  Parsons  his  security,  payable  to  the  said 
William  Scott^and  William  Greene,  conditioned  that,  if  the 
said  Early  Boyd  should  prosecute  the  said  writ  of  error  to 
effect,  and  should  also  pay  and  satisfy  the  judgment  which 
shall  be  rendered  in  said  cause  by  the  Supreme  Court  of  the 
United  States,  then  the  said  obligation  should  be  void,  else 
remain  in  full  force  and  virtue. 

"  In  testimony  whereof,  I  hereto  subscribe  my  name  and 
aflSx  the  seal  of  the  said  District  Court,  at  office,  in  the  town 
of  Huntsville,  in  the  District  aforesaid,  this  the  24th  day  of 
January,  A.  D.,  1851,  and  of  the  independence  of  the  United 
States  of  America  the  seventy-fifth. 

"  B.  T.  Moore,  Clerk:' 


moved  the  court  for  a  rule  on  the  plaintiff  in  error,  to  file  the 
record  on  or  before  the        day  of  ,  and  that  on  fail- 

ure the  case  be  dismissed.  On  consideration  whereof,  it  is 
now  here  ordered  by  the  court,  that  the  said  motion  be,  and 
the  same  is  hereby,  overruled. 

Per  Mr.  Chief  Justice  Taney. 


The  State  op  Florida,  Complainant,  v.  The  State  op 

Georgia. 
Bill  in  Chancery. 

A  bill  by  the  State  of  Florida  against  the  State  of  Georgia  ordered  to  be  filed, 
and  process  of  subpcsna  directed  to  be  issued  against  the  State  of  Georgia.  ^ 

Messrs.  Johnson  and  Westcott,  solicitors  for  the  com- 
plainant, moved  the  court  for  leave  to  file  the  bill  of  complaint 

1  Further  decision,  17  How.,  478. 
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in  the  cause  and  for  a  writ  of  subpoena,  or  such  process  as  to 
the  court  may  seem  proper.  Whereupon  this  court,  not 
being  now  here  sufficiently  advised  of  and  concerning  what 
order  to  render  in  the  premises,  took  time  to  consider. 

On  consideration  of  the  motion  made  in  this  case  yester- 
day, by  the  solicitors  for  the  complainant,  it  is  now  here 
ordered  by  the  court  that  this  bill  of  complaint  be  filed,  and 
that  process  of  subpoena  be,  and  the  same  is  hereby,  awarded, 
as  prayed  for  by  the  complainant,  and  that  said  process  issue 
against  ^^  The  State  of  Georgia." 


>>•<* 


*Gbobgb   W.  Phillips,  Plaintiff   in   ebbob,  v.  r«o94 

John  S.  Preston.  •- 

A  writ  of  error  abated  where  the  death  of  a  plaintiff  in  error  was  suggested, 
and  leave  granted  to  make  proper  parties  at  December  term,  lS4o,  repre- 
sentatives not  yet  having  been  made. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana.  And  it  appearing  to  the  court 
here  that,  upon  the  suggestion  of  the  death  of  the  plaintiff  in 
error  by  his  counsel,  leave  was  granted  by  this  court  to  make 
the  representatives  of  the  deceased  parties  at  a  prior  term  of 
this  court,  to  wit,  at  December  term,  1846,  and  that  the  proper 
representatives  have  not  yet  been  made,  it  is  thereupon  now 
here  ordered  and  adjudged  by  this  court,  that  this  writ  of 
error  be,  and  the  same  is  hereby,  abated,  and  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit 
Court,  to  be  proceeded  in  according  to  law  and  justice. 


<>•«•■ 


Smith  Hogan,  Arthur  S.  Hogan,  and  Rbitbbn  T.  Rby- 
NOLDS,  Plaintiffs  in  error,  v.  Aaron  Ross,  who  subs 
FOR  the  use  of  Robert  Patterson. 

Where  a  case  was  dismissed  by  this  court  for  want  of  a  citation,  and  the  plain- 
tiff in  error  saed  out  another  writ,  and  applied  to  this  court  for  a  supersedeas 
to  stay  execution  in  the  court  below,  the  application  cannot  be  granted. 

This  court  is  not  authorized  to  grant  a  supersedeas  unless  the  writ  of  error  ha« 
been  sued  out  within  ten  days  after  the  rendition  of  the  judgment,  and  in 
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conformity  with  the  provisions  of  the  twenty-third  section  of  the  act  of 
1789. » 
The  cases  of  Stockton  and  Moore  v.  Bishop  (2  How.,  74)  and  Hardeman  y.  An^ 
dermm  (4  How.,  640)  explained. 

This  case  was  pending  under  a  writ  of  error  issued  to  the 
District  Court  of  the  United  States  for  the  Northern  District 
of  Mississippi. 

The  following  motion  and  affidavit  were  filed  by  the  coun- 
sel for  the  plaintiffs  in  error,  viz. : — 

^^  This  case  was  depending  before  this  court  at  its  last  term 
upon  a  writ  of  error,  operating  as  a  supersedeas,  and  was  then 
dismissed  because  the  record  did  not  show  that  a  citation  had 
been  issued  and  served  on  the  defendant  in  error.  Since  the 
last  term  of  this  court,  the  plaintiffs  have  sued  out  another 
writ  of  error,  executed  another  bond,  filed  a  complete  record 
*29S1  ^^  ^^  *case,  &c.,  but  they  are  exposed  to  execution  on 
-■  the  judgment  in  the  court  below ;  they  therefore  move 
the  court  for  a  supersedeas  to  stay  all  further  proceedings  on 
the  judgment  below.  "  W.  S-  Fbatherston, 

R,  Davis, 
Attorneys  for  Plaintiffs  in  error J*^ 

•*  Personally  appeared  before  me,  Wm.  T.  Carroll,  Clerk  of 
the  Supreme  Court  of  the  United  States,  Winfield  S.  Feather- 
ston,  who,  being  duly  sworn,  says  that  he  is  informed  by  R. 
Davis,  of  counsel  for  Smith  Hogan  et  al.  in  the  court  below, 
that  an  execution  has  been  issued  on  the  judgment  in  this 
case,  now  before  this  court  for  revision  and  correction,  from 
the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Mississippi.  That  said  execution  is  now  in  the  hands  of 
the  marshal  for  the  said  Northern  District  of  Mississippi,  to  be 
levied  on  the  property  of  said  Smith  Hogan  et  al.  and  returned 
to  the  next  June  term  of  said  District  Court.  This  affiant 
further  states,  that  he  believes  said  information  to  be  true. 

"  Sworn  to  in  open  court,  this  11th  February,  1861. 

"  Wm.  Thos.  Carroll.'' 

1  Followed.  Slaughter-houge  Cases,  rior  one,  and,  on  affirmance,  the  rec- 

10  Wall.,  201 ;  French  y.  Shoemaker,  ord  is  returned  to  such  inferior  court 

12  Id.,  100.  Cited.  Kitchen  v.  Ran-  with  order  to  enter  jndgment  there, 
dolph,  3  Otto,  88 ;  Sage  y.  Central  they  run  from  the  day  when  judgment 
R.  R.  Co.,  Id.,  417.    Further  decision,  is  so  there  entered.     Green  v.    Van 

13  How.,  173.  Buskerk,  3  Wall.,  448.     See  also  Ex 
The  ten  days  to  take  out  the  writ    parte  Milwaukee  R.  R.   Co.,  6  WaU., 

nm  from  the  day  when  judgment  is  188;  City  of  Washington  y.  Deimieon, 

eatered  in  the  court  where  the  record  0  Id.,  405;  Railroad  Co.  y.  Harris,  7 

remains ;  and  when  judgment  is  giyen  Id.,    574;     Hatch    y.    Coddington,    5 

ia  the  highest  court  of  a  State,  on  Blatchf .,  523 ;  and  note  to  Broekeli  t. 

•f peal  or  writ  of  error  from  an  infe-  Brockett,  2  How.,  238. 
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Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

A  motion  has  been  made  in  this  case  for  a  supersedeas  to 
stay  execution  upon  a  judgment  rendered  in  the  District 
Court  of  the  United  States  for  the  Northern  District  of  Mis- 
sissippi. 

The  judgment  was  rendered  in  December,  1847,  and  a  bond 
was  filed,  and  a  writ  of  error  lodged  in  the  clei^k's  office, 
within  ten  days  after  the  judgment ;  and  the  record  was  filed 
and  the  case  docketed  in  this  court  near  the  close  of  Decem- 
ber term,  1848.  But  no  citation  appeared  to  have  been  issued 
for  the  defendant  in  error ;  and  upon  that  ground  the  writ 
was  dismissed  at  December  term,  1849.  The  act  of  Congress 
makes  the  citation  necessary  in  order  to  remove  a  case  to  this 
court  by  writ  of  error. 

In  October,  1850,  after  that  writ  was  dismissed,  the  plaintiff 
sued  out  and  lodged  in  the  clerk's  office  of  the  District  Court 
another  writ,  returnable  to  the  present  term  of  this  court,  and 
gave  another  bond,  and  served  a  citation  on  the  defendant  in 
error  to  appear ;  and  filed  the  record  and  docketed  the  case 
in  this  court.  And  it  appearing  by  an  affidavit  filed  that  an 
execution  has  been  issuea  by  the  defendant  in  error  upon  the 
judgment  in  the  District  Court,  this  motion  is  made  to  stay 
proceedings  upon  it,  while  the  writ  of  error  is  pending  in  this 
court. 

Upon  the  dismissal  of  the  first  writ  of  error,  it  ceased  to  be 
*a  supersedeas,  and  the  party  who  obtained  the  judg-  r«oQA 
ment  in  the  District  Court  was  undoubtedly  at  liberty  •- 
to  enforce  it  by  execution,  unless  he  is  stayed  by  the  second 
writ  of  error  now  pending.  And  the  question  presented  by 
this  motion  is  whether  this  writ  is  also  a  supersedeas.  We 
think  it  is  not.  The  act  of  1789,  ch.  20,  §  28,  in  express 
terms  declares  that  a  writ  of  error  shall  be  a  supersedeas  in 
those  cases  only  where  the  writ  is  served  by  a  copy  thereof 
being  lodged  for  the  adverse  party  in  the  clerk's  office  where 
the  record  remains,  within  ten  days,  Sundays  exclusive,  after 
rendering  the  judgment.  The  writ  before  us  was  not  issued 
or  lodged  in  the  clerk's  office  for  nearly  two  yeara  after  the 
judgment  in  the  District  Court.  It  cannot,  therefore,  operate 
as  a  supersedeas. 

The  cases  relied  on  in  support  of  the  motion  stand  on  dif- 
ferent OTounds.  In  Stockton  and  Moore  v.  Bishop^^  2  How., 
74,  the  bond  was  given  and  the  writ  of  error  filed  and  the 
citation  issued  within  ten  days  after  the  judgment.    The  act 

^  See  note  to  this  case. 
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of  Congress,  therefore,  made  it  a  supersedeas.  And  when  the 
court  in  that  case  say  that  these  proceedings  were  in  due 
season,  they  are  speaking  of  the  time  of  filing  them,  by  which 
they  become  a  supersedeas  by  the  act  of  Congress ;  and  not 
of  the  time  within  which  a  writ  of  error  may  be  brought  to 
correct  the  errors  in  the  judgment. 

In  the  case  of  Hardeman  v.  Anderson^  4  How.,  640,  the 
original  judgment,  it  is  true,  was  rendered  in  1889.  But  upon 
referring  to  the  record,  it  appears  that  a  controversy  arose  in 
the  proceedings  on  the  execution,  which  were  continued  from 
time  to  time  until  May  20th,  1844.  On  that  day  a  judgment, 
or  an  order  that  was  regarded  as  a  judgment,  was  entered,  to 
which  an  exception  was  taken ;  and  it  was  upon  this  judgment 
or  order  that  the  first  writ  of  error  was  sued  out.  The 
bond,  writ,  and  citation  were  all  within  ten  days  from  this 
last  judgment.  And  the  case  was  docketed  and  dismissed  at 
the  succeeding  term  (December,  1844),  not  on  account  of  any 
irregularity  or  omission  in  these  proceedings,  but  because  the 
record  had  not  been  filed  in  this  court. 

In  May,  1845,  after  this  writ  had  been  dismissed,  the  plain- 
tiff sued  out  another  writ  of  error,  and  gave  bond,  and  reg- 
ularly cited  the  defendant  in  error  to  appear ;  and  filed  the 
record  and  docketed  the  case  at  the  beginning  of  December 
term,  1845.  And  the  court  being  satisfied  from  the  testimony 
offered  that  the  omission  to  file  the  record  at  the  preceding 
term  arose  from  the  neglect  of  the  clerk  of  the  District  Court, 
and  that  the  plaintiff  was  in  no  fault,  it  undoubtedly  had  the 
power  to  reinstate  the  case;  and  when  reinstated  it  would 
stand  in  this  court  upon  the  first  writ  of  error,  and  not  upon 
*2971  ^^^  second.  *The  proceedings  in  relation  to  that  writ 
^  were  in  due  time,  and  when  docketed  in  this  court  it 
stayed  execution,  by  force  of  the  act  of  Congress,  while  the 
case  was  here  pending.  And  it  was  in  this  view  of  the  case, 
that  the  court  deemed  it  their  duty  to  enforce  the  stay  by 
awarding  a  supersedeas.  It  was  upon  this  ground  that  the 
writ  was  issued,  and  not  under  the  removal  by  the  second 
writ  of  error ;  nor  was  it  issued  under  the  fourteenth  section 
of  the  act  of  1789,  as  would  seem  to  have  been  the  case,  from 
some  mistake  or  oversight  in  framing  the  orders  and  entries. 
For  the  court  is  unanimously  of  opinion,  that,  in  the  exercise 
of  their  appellate  power,  they  are  not  authorized  to  award  a 
supersedeas  to  stav  proceedings  on  the  judgment  of  the  infe- 
rior court,  upon  the  ground  that  a  writ  of  error  is  pending, 
unless  the  writ  was  sued  out  within  ten  days  after  the  judg- 
ment, and  in  conformity  with  the  provisions  of  the  twenty- 
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third  section  of  the  act  of  1789.*  And  if  the  case  of  Harde- 
man V.  Anderson  had  been  considered  as  pending  here  by  force 
of  the  second  writ  of  error,  no  supei^sedeas  could  lawfully 
have  been  issued. 

The  case  now  before  us  was  not  brought  up  by  the  first 
writ  for  want  of  the  citation.  There  is  no  ground,  therefore, 
for  reinstating  the  case  in  this  court  upon  that  writ.  And 
the  second  writ,  by  which  alone  it  has  been  brought  here, 
and  by  virtue  of  which  it  is  now  pending,  was  not  sued  out 
in  time  to  operate  as  a  supersedeas ;  and  this  court  have  not 
the  power  to  award  one. 

The  motion  must,  therefore,  be  overruled. 

ORDER. 

On  consideration  of  the  motion  made  by  Mr.  Featherston 
for  a  writ  of  supersedeas  in  this  cause,  and  the  arguments  of 
counsel  thereupon  had,  as  well  against  as  in  support  thereof, 
it  is  now  here  ordered  by  the  court,  that  the  saia  motion  be, 
and  the  same  is  hereby,  overruled. 


•>•<• 


Jbremiah  Van  Rensselaer,  AppEiiLANT,  v.  Philip 
Kearney  and  Frederic  Db  Pbyster,  Trustees  and 
Executors  of  John  Watts,  deceased,  Catherine  G. 
VisscHER,  Cornelius  G.  Van  Rensselaer,  and  Glen 
Van  Rensselaer,  Defendants. 

In  1786  the  legislature  of  New  York  passed  a  law  declaring  that  "  all  estates 
tail  shall  be,  and  hereby  are,  abolished  " ;  and  if  any  person  should  there- 
after become  seized  in  fee  tail  of  any  lands,  tenements,  or  hereditaments 
by  virtue  of  any  devise,  &c.,  he  should  be  deemed  to  have  become  seized 
in  fee  simple  absolute. 

*This  included  an  estate  tail  in  remainder,  as  well  as  one  in  possession.  rMog 
The  courts  in  New  York  have  so  decided,  and  this  court  adopts  their  *- 
construction.' 

Tlie  remainder-man  dying  during  the  lifetime  of  the  life  tenant,  the  latter, 
being  the  father,  inherited  from  the  son  a  fee  simple  absolute. 

Whilst  the  remainder-man  was  yet  alive,  the  life  tenant  sold  the  property  and 
conveyed  it  to  the  vendee  by  a  deed  which,  according  to  its  true  construc- 
tion, affirmed  the  existence  of  an  estate  in  fee  simple  in  itself.  The  reasons 
for  this  construction  stated. 

Those  claiming  under  him  are  estopped  by  this  deed.  The  doctrine  of  estop- 
pel explained.' 

1  FoLLOWBD.    Saltmarsh  v.    Tuttle,  ^  Cited.    Crews  v.  Bercham,  1  Black, 

12  How.,  889.  357  ;    Tucker   v.   Ferguson,   22   Wall., 

■  CiisD.  ^r«ficAv.<S/>encer,21How.,  673.      S.  P.   Bush  y.  Coofter,  18  How., 

S4a  82;/mn«  V. /mn«,  9  Wall.,617.    See 
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This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  sitting  as  a 
court  of  equity.  It  was  a  bill  filed  by  the  appellant,  Jere- 
miah Van  Rensselaer,  against  John  Watts  originally,  and 
continued  against  his  trustees  and  executors,  praying  for  an 
account  of  the  rents  of  certain  property,  and  for  the  sur- 
render of  the  leases,  title-deeds,  &c. 

In  order  to  see  at  a  glance  the  derivation  of  the  title,  the 
following  table  is  referred  to : — 


•  The  testator,  died  1783. 

t  Dead  at  the  date  of  the  will. 

t  The  devisee,  died  1828. 


§  Born  1701,  died  1813,  without  issue. 
II  The  complainant,  bom  1793. 


also  Hoppin  y.  Hoppin,  96  111.,  273; 
Avery  V.  Akins,  74  Ind.,  291;  Hag- 
gerty  v.  Byrne,  76  Id.,  507 ;  Beal  y. 
Seed,  79  Id.,  284;  DeMill  y,  Moffat, 
49  Mich.,  131. 

Wliere  a  grantor  having  no  title 
conveys  by  quit-claim  deed,  an  after 
acquired  title  will  not  enure  to  the 
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purchaser ;  but  if  the  grantor  had  an 
equitable  interest  when  he  so  con- 
veyed, a  fee  simple  afterwards  ac- 
quired by  him  will  enure  to  the 
grantee  by  way  of  estoppel.  Farmer^ 
Loan  and  Trust  Co.  v.  McKinney,  6 
McLean,  1 ;  Bush  v.  MarshaU,  0  How., 
284;  Lewis  v.  Baird,  3  McLean,  67. 
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*0n  the  25th  of  May,  1782,  John  Van  Rensselaer  r»oQQ 
was  seized  of  a  large  body  of  land,  about  thirty-four  '■ 
thousand  acres,  a  part  of  which  had  been  leased  on  perma- 
nent ground  rents,  and  a  part  leased  for  life  or  for  years. 
The  residue  was  owned  by  him  in  fee  simple.  On  that  day 
he  made  and  published  his  last  will  and  testament,  by  which 
he  devised  Claverack  Manor  to  trustees  during  the  life  of 
John  J.  Van  Rensselaer,  his  grandson,  with  the  intent  to 
create  an  estate  tail,  the  rents  and  profits  to  the  use  of  John 
J.  Van  Rensselaer  during  his  lifetime  and  the  remainder  over 
to  the  issue  male  of  the  said  John,  and  in  case  of  failure  of 
such  issue,  then  to  the  issue  male  of  the  other  sons  of  the 
testator.  Provision  was  then  made  for  raising  portions  for 
female  issue. 

On  the  12th  of  July,  1782,  a  law  was  passed  in  New  York 
abolishing  entails,  and  on  the  29th  of  July,  1782,  the  testator 
added  a  codicil  to  his  will,  alluding  to  the  law. 

In  1783  the  testator  died,  and  John  J.  Van  Rensselaer,  the 
devisee,  entered  into  possession  of  the  estate. 

On  the  28d  of  February,  1786,  the  legislature  of  New  York 
passed  an  act  (3  R.  S.  N.  Y.,  1st  ed.,  App.  48 ;  1  R.  L.,  1813, 
p.  52),  declaring  ^^  That  all  estates  tail  shall  be,  and  hereby 
are,  abolished;  and  that,  in  all  cases  where  any  person  or 
persons  now  is,  or,  if  the  act  hereinafter  mentioned  [referring  to 
the  act  passed  on  12th  July,  1782]  had  not  been  passed,  would 
now  be,  seized  in  fee  tail  of  any  lands,  tenements,  or  heredita- 
ments, such  person  and  persons  shall  be  deemed  to  be  seized 
of  the  same  in  fee  simple  absolute ;  and  further,  that  in  all 
cases  where  any  person  or  persons  would,  if  the  said  act  and 
this  present  act  had  not  been  passed,  at  any  time  hereafter 
become  seized  in  fee  tail  of  any  lands,  tenements,  or  heredita- 
ments, by  virtue  of  any  devise,  gift,  grant,  or  other  convey- 
ance heretofore  made  or  hereafter  to  be  made,  or  by  any 
other  means  whatsoever,  such  person  or  persons,  instead  of 
becoming  seized  thereof  in  fee  tail,  shall  be  deemed  and 
adjudged  to  become  seized  thereof  in  fee  simple  absolute." 

In  1791  John  was  born,  who  was  the  first-born  son  of  the 
devisee.  It  may  as  well  be  mentioned  here,  that  he  died  in 
1813,  leaving  his  father  surviving  him.  After  John  there 
were  born  other  children,  viz.  Jeremiah,  who  was  the  com- 
plainant below  and  appellant  here,  Catherine,  who  intermar- 
ried with  one  Visscher,  Glen,  and  Cornelius. 

CoNTBA  (U  to  first  point,  Corcoran  y.  the  land,  but  simplj  a  right  of  pos- 

Brown,  8  Cranch,  C.  C,  143.     But  a  session,  will  not  bind  nn  after  acquired 

mere    release,  without    warranty   or  estate  in  the  land  relea8ed.    Lownsdalt 

corenant,  by  one  having  no  estate  in  y.  City  of  Portland,  1  Ureg.,  381,  397. 
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to  describe  the  land,)  "together  with  all  and  singular  the 
^  watei's,  watercourses,  and  streams  of  water,  profits,  advan- 

tages, hereditaments,  and  appurtenances  whatsoever  there- 
unto appertaining  and  belonging,  or  which  have  been  con- 
sidered and  used,  or  now  are  used  and  occupied,  as  part  and 
parcel  thereof,  in  as  full  and  ample  a  manner  as  the  said 
John  J.  Van  Rensselaer  now  hath  and  enjoyeth  the  same, 
and  in  as  *full  and  ample  a  manner  as  the  same  have  r^on-i 
heretofore  been  had  and  enjoyed  by  the  said  John  J.  ^ 
Van  Rensselaer,  or  lawfully  may  be  had,  used,  occupied,  pos- 
sessed, and  enjoyed  by  him,  his  heirs  or  assigns:  To  have 
and  to  hold  the  same  unto  the  said  Daniel  Penfield,  his  heirs 
and  assigns  for  ever,  excepting,  reserving,  and  saving  there- 
out all  the  land  included  within  the  foregoing  and  above- 
described  boundaries,  which  have  been  heretofore  granted," 
&c.  (going  on  to  enumerate  the  leases  made  and  agreed  to 
be  made). 

Then  followed  covenants  on  the  part  of  Penfield  to  pay 
for  the  quantity  of  land,  to  pay  the  mortgages  to  Schuyler,  to 
secure  the  payment  of  the  instalments  by  mortgage,  to  exe- 
cute leases  to  the  persons  with  whom  John  J.  had  agreed 
that  leases  should  be  made,  and  other  covenants,  which  it  is 
^  not  material  to  state. 

On  the  1st  of  January,  1795,  John  J.  Van  Rensselaer  and 
Catherine,  his  wife,  executed  the  deed  to  Penfield,  in  con- 
formity witli  the  above  articles.  The  deed  is  short,  and,  as 
many  parts  of  it  were  criticized  in  the  argument,  it  may  be 
proper  to  insert  it  entire. 

"  This  indenture,  made  the  first  day  of  January,  1796,  be- 
tween John  J.  Van  Rensselaer,  of  the  county  of  Rensselaer  and 
State  of  New  York,  esquire,  and  Catherine,  his  wife,  of  the 
one  part,  and  Daniel  Penfield,  of  the  city  of  New  York, 
esquire,  of  the  other  part:  Whereas  certain  articles  of  agree- 
ment, indented,  were  made  and  executed  by  and  between  the 
said  John  J.  Van  Rensselaer  of  the  one  part,  and  the  said 
Daniel  Penfield  of  the  other  part,  bearing  date  the  fourth 
day  of  November  last  past,  in  the  words  following,  to  wit : 
Imprimis,  the  said  John  J.  Van  Rensselaer,  for  himself,  his 
heirs,  executors,  and  administrators,  doth  covenant,  grant, 
and  agree,  to  and  with  the  said  Daniel  Penfield,  his  heirs, 
executors,  and  administrators,  that  he,  the  said  John  J.  Van 
Rensselaer,  together  with  Catherine,  his  wife,  within  the 
I  term  of  three  months  from  the  date  hereof,  by  a  good  and 

sufficient  deed  and  conveyance  in  the  law,  such  as  by  the 
counsel  of  the  said  Daniel  Penfield,  his  heirs  or  assigns,  shall 
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be  reasonably  advised,  devised,  or  required,  and  that  firee 
and  clear,  and  freely  acquitted  and  discharged  of  and  from 
all  encumbrances  and  charges  other  than  leases  heretofore 
given  by  the  said  John  J.  Van  Rensselaer  and  his  ancestors, 
assign,  release,  convey,  assure,  bargain,  sell,  grant,  and  con- 
firm unto  the  said  Daniel  Penfield,  his  heirs  and  assigns  for 
ever,  all  the  right,  title,  interest,  property,  claim,  and  de- 
mand, either  in  possession,  reversion,  or  remainder,  of  him, 
*^021  ^^^  ^^  John  J.  Van  Rensselaer,  *and  Catherine,  his 
J  wife,  of,  in,  or  to  all  that  tract  and  parcel  of  land, 
situate,  lying,  and  being  in  the  town  of  Claverack,  and  city 
of  Hudson,  in  the  county  of  Columbia,  and  included  within 
the  boundaries  following,  to  wit,  that  is  to  say :  Beginning 
at  the  mouth  of  Major  Abraham's  or  Kinderhook  Creek; 
thence  running  south  eighty-four  degrees  and  thirty-eight 
minutes  east,  ten  miles ;  thence  running  south  forty  degrees 
west,  as  far  as  the  right  of  John  Van  Rensselaer,  the  grand- 
father of  the  said  John  J.  Van  Rensselaer,  extended ;  from 
thence  to  Wahankasick;  and  thence  up  Hudson  River  to 
the  place  of  beginning;  together  with  all  and  singular  the 
waters,  watercourses,  and  streams  of  water,  profits,  advan- 
tages, hereditaments,  and  appurtenances  whatsoever  there- 
unto appertaining  or  belonging,  and  which  have  been  consid- 
ered and  used,  or  now  are  used  and  occupied,  as  part  and 
parcel  thereof,  in  as  full  and  ample  a  manner  as  the  said 
John  J.  Van  Rensselaer  now  hath  and  enjoyeth  the  same, 
and  in  as  full  and  ample  a  manner  as  the  same  have  hereto- 
fore been  had  and  enjoyed  by  the  said  John  J-  Van  Rensse- 
laer, or  lawfully  may  be  had,  used,  occupied,  possessed,  and 
enjoyed  by  him,  his  heirs  or  assigns :  To  have  and  to  hold 
the  same  unto  the  said  Daniel  Penfield,  his  heirs  and  assigns 
for  ever,  excepting,  reserving,  and  saving  thereout  all  the 
land  included  within  the  foregoing  and  above-described 
boundaries,  which  have  been  heretofore  granted  by  letters 
patent  prior  to  the  grants,  patents,  and  confirmations  under 
which  the  right  and  title  of  the  said  John  J.  Van  Rensselaer 
is  derived;  excepting  also  all  lands  sold  or  granted  other- 
wise than  by  lease  of  the  late  John  Van  Rensselaer  de- 
ceased, and  the  aforesaid  John  J.  Van  Rensselaer,  and  all 
the  lands  granted  by  lease  from  the  said  John  Van  Rensse- 
laer, deceased,  to  Robert  Van  Rensselaer,  situate,  lying,  and 
being  in  the  said  town  of  Claverack,  in  the  county  of  Colum- 
bia ;  and  excepting  also  the  quantity  of  fifty  acres  of  wood- 
land, to  be  granted  by  the  said  Daniel  Penfield  to  Henry  J. 
Van  Rensselaer,  and  situate  within  the  boundaries  before 
mentioned  and  described,  and  to  be  by  them  agreed  on;  and 
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excepting,  also,  all  that  tract  of  land  situate  in  the  city  of 
Hudson  and  town  of  Claverack,  formerly  devised  by  Hen- 
drick  Van  Rensselaer  to  Henry  Van  Rensselaer,  deceased; 
and  excepting,  also,  the  farm  of  land  in  possession  of  the 
representatives  of  Eytie  Moore,  deceased,  and  by  the  said 
John  J.  Van  Rensselaer  conveyed  to  John  Van  Rensselaer, 
which  said  deed  shall  be  duly  acknowledged  by  the  said 
John  J.  Van  Rensselaer  and  Catherine,  his  wife,  pursuant 
to  the  act  in  such  case  made  and  provided,  as  in  and  by  the 
said  articles  of  agreement,  relation  being  thereunto  especially 
had,  may  among  other  things  more  fully  appear. 

*"Now,  therefore,  this  indenture  witnesseth,  that  r«qAq 
the  said  John  J.  Van  Rensselaer  and  Catherine,  his  '- 
wife,  for  and  in  consideration  of  the  sum  of  forty-four  thou- 
sand five  hundred  and  fifty  dollars  to  them  in  hand  paid,  the 
receipt  whereof  they  do  hereby  acknowledge,  and  therefrom 
release  and  discharge  the  said  Daniel  Penfield,  his  heirs  and 
assigns,  have  granted,  bargained,  sold,  aliened,  enfeoffed, 
assured,  released,  and  confirmed,  and  by  these  presents  do 
grant,  bargain,  sell,  alien,  enfeoff,  assure,  release,  and  confirm, 
unto  the  said  Daniel  Penfield,  (in  his  actual  possession  now 
being,  by  virtue  of  a  bargain  and  sale  to  him  thereof  made 
for  one  whole  year  by  the  said  John  J.  Van  Rensselaer,  by 
indenture  bearing  date  the  day  next  before  the  day  of  the 
date  of  these  presents,  and  by  force  of  the  statute  for  trans- 
ferring uses  into  possession,)  and  to  his  heii*s  and  assigns  for 
ever,  all  and  singular  the  aforesaid  tract  of  land  above  de- 
scribed, lying  ana  being  in  the  town  of  Claverack  and  city  of 
Hudspn,  and  so  butted  and  bounded  as  is  above  particularly 
mentioned,  together  with  all  and  singular  the  waters,  water- 
courses, and  streams  of  water,  profits,  advantages,  heredita- 
ments, and  appurtenances  whatsoever  thereto  appertaining 
and  belonging,  or  which  have  been  considered  and  used,  or 
now  are  used  and  occupied,  as  part  and  parcel  thereof,  ex- 
cepting, reserving,  and  saving  thereout  all  the  lands  included 
within  the  foregoing  and  above-described  boundaries,  wtich 
are  excepted,  saved,  and  reserved  in  the  said  in  part  recited 
articles  of  agreement ;  which  said  tract  of  land,  after  deduct- 
ing the  said  exceptions,  reservations,  and  savings,  contains 
the  quantity  of  thirty-three  thousand  six  hundred  and  fifty- 
eight  acres  of  land,  and  the  reversion  and  reversions,  remain- 
der and  remainders,  rents,  issues,  services,  and  profits  thereof, 
and  also  all  leases  of  and  concerning  any  part  or  parts  of  the' 
said  granted  premises;  and  also  all  the  estate,  right,  title, 
interest,  property,  possession,  claim,  and  demand  of  them,  the 
said  John  J,  Van  Rensselaer  and  Catherine,  his  wife,  of,  in, 
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and  to  the  same  :  To  have  and  to  hold  the  said  tract  of  land 
so  described,  and  so  butted  and  bounded  as  above  recited, 
excepting,  saving,  and  reserving,  as  are  above  particularlv 
excepted,  saved,  and  reserved,  unto  the  said  Daniel  Penfield, 
his  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of 
the  said  Daniel  Penfield,  his  heii*s  and  assigns  for  ever,  in  as 
full  and  ample  a  manner  as  the  said  John  J.  Van  Rensselaer 
now  hath  and  enjoyeth  the  same,  and  in  as  full  and  ample 
a  manner  as  the  same  hath  heretofore  been  had  and  enjoyed 
by  the  said  John  J.  Van  Rensselaer,  or  lawfully  might,  if 
these  presents  were  not  made,  be  had,  used,  occupied,  pos- 
sessed, and  enjoyed  by  him,  his  heirs  or  assigns.  And  the 
said  John  J.  Van  Rensselaer,  for  himself,  his  heirs,  executors, 
*^041  *^^^  administrators,  doth  covenant,  grant,  and  agree, 
-'  to  and  with  the  said  Daniel  Penfield,  his  heirs  and 
assigns,  in  manner  following,  that  is  to  say :  that  the  said 
tract  of  land  described,  butted  and  bounded  as  aforesaid, 
excepting,  saving,  and  reserving  as  above  are  excepted,  saved, 
and  reserved,  is  free  and  clear,  and  shall  and  may  be  held 
and  enjoyed  by  the  said  Daniel  Penfield,  his  heirs  and  as- 
signs, according  to  the  true  intent  and  meaning  of  these 
presents,  freely  and  clearly  acquitted  and  discharged  of  and 
from  all  encumbrances  and  charges,  other  than  leases  hereto- 
fore given  by  the  said  John  J.  v  an  Rensselaer  and  his  an- 
cestors, or  any  of  them,  and  except  a  certain  mortgage  upon 
the  premises  executed  by  the  said  John  J.  Van  Rensselaer 
to  Philip  Schuyler,  esquire,  dated  the  11th  day  of  August, 
1791,  to  secure  the  payment  of  three  thousand  one  hundred 
pounds. 

"In  witness  whereof  the  parties  to  these  presents  have 
hereunto  interchangeably  set  their  hands  and  seals,  the  day 
and  year  first  above  written. 


"  John  J.  Van  Rensselaer, 
Catherine  Van  Rensselaer 


[l.  s.] 
.  [L.  s.]  " 


On  the  16th  of  October,  1806,  Penfield  and  wife  conveyed 
all  the  property  to  John  Watts,  enumerating  in  the  deed  all 
the  leases,  which  were  to  stand  good. 

In  1813  John  Van  Rensselaer,  the  eldest  son  of  John  J., 
died,  without  issue. 

On  the  26th  of  September,  1828,  John  J.  Van  Rensselaer, 
who  had  sold  the  property  to  Watts,  died  also. 

At  some  time  previous  to  the  year  1836,  but  when  the  rec- 
ord did  not  show,  Jeremiah  Van  Rensselaer,  a  citizen  of  New 
Jersey,  being  the  eldest  surviving  son  of  John  J.,  filed  his  biU 
in  the  Circuit  Court  of  the  United  States  for  the  Southern 
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District  of  New  York,  against  John  Watts,  and  against  Cath- 
erine G.  Visscher,  Cornelius  G.  Van  Rensselaer,  and  Glen 
Van  Rensselaer.  In  the  bill  he  alleged  that  all  the  estate  and 
interest  which  John  J.  Van  Rensselaer  acquired  under  the 
will  of  his  grandfather  was  an  estate  for  his  own  life  merely, 
and  that  the  said  John  J.  was  unable  to  vest,  and  did  not 
vest,  any  greater  interest  in  Penfield.  Claiming  the  whole  ' 
estate,  he  called  upon  Watts  for  an  account  of  the  rents  and 
profits,  and  for  a  surrender  of  the  title  papers. 

As  to  his  brothers  and  sister  the  bill  proceeded  thus : — 

"  Your  orator  further  charges,  that  the  said  Catherine  G. 
Visscher,  Cornelius  G.  Van  Rensselaer,  and  Glen  Van  Rensse- 
laer, who  are  citizens  of  the  State  of  New  York,  give  out  and 
pretend  that  the  said  John  J.  Van  Rensselaer  had  a  son 
named  *John  Van  Rensselaer,  who,  as  they  allege,  was  r#qoc 
born  in  the  year  1791,  and  died  in  the  j'^ear  1813 ;  and  L 
they  further  allege,  that  upon  his  birth  the  said  estate,  de- 
vised to  the  eldest  son  of  the  said  John  J.  Van  Rensselaer  in 
and  by  the  said  will,  vested  in  the  said  John  Van  Rensselaer ; 
and  that,  by  the  operation  of  law,  it  was  turned  into  an  estate 
in  fee,  and  descended,  upon  the  death  of  the  said  John  Van 
Rensselaer,  to  the  said  John  J.  Van  Rensselaer ;  and  that 
upon  the  death  of  the  said  John  J.  Van  Rensselaer,  in  the 
year  1828,  it  descended  to  his  heirs  at  law  as  tenants  in 
common,  whereby,  as  they  allege,  they  are  each  entitled  to 
a  fourth  part  of  the  said  estate,  and  to  the  rents  and  profits 
accruing  thereupon.  Whereas  your  orator  charges,  that  the 
said  estate,  and  the  rents  and  profits  thereof  belong  to 
him." 

The  bill  then  prayed  that  the  complainant  might  be  quieted 
in  his  title  to  the  whole  of  the  premises,  or,  in  case  it  should 
be  decided  that  he  was  entitled  only  to  one  fourth  part,  then 
that  the  court  would  decree  accordingly. 

The  brothers  and  sister  answered,  admitting  the  facts 
stated  in  the  bill,  and  submitting  themselves  to  the  judgment 
of  the  court. 

Watts  put  in  a  plea,  denying  all  knowledge  of  any  title 
except  that  of  Penfield  at  the  time  of  his  purchase,  and 
prayed  that  he  might  not  be  compelled  to  answer  further. 
The  court  allowed  the  plea  to  stand  as  to  the  discovery,  but 
ordered  a  further  answer  as  to  the  title. 

In  September,  1836,  John  Watts  died,  leaving  Philip  Kear- 
ney and  Frederic  De  Peyster  his  executors.  A  supplemental 
bill  and  bill  of  revivor  was  then  filed,  making  them  parties, 
and  also  Philip  Kearney,  Jr.,  Susan  Kearney,  and  John  Watts 
De  Peyster,  the  devisees  of  the  property  in  question.    The 
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new  parti€»  answeFed,  and  sandrr  exhibits  were  filed  and 
Jiffprji»itiorj2»  taken.  In  itav,  1^-k}.  iLe  c^nse  came  on  for 
argument  in  the  Circuit  Court,  which  (as:5ed  the  followii^ 
decree.  Judge  Nelson  being  unable  to  attend  from  ackneas, 
the  decree  was  giren  by  Judge  Bett& 

**•  First.  That  the  remainder  in  taiL  in  the  premises  men- 
tioned in  the  pleadings  in  this  cause,  created  by  the  will  of 
John  Van  Ren«>selaer  the  eider*  vested  in  John,  his  great- 
grandsoni  on  his  birth,  in  the  year  1791,  and  that  said  great- 
graiulson  was  seized  of  such  remainder. 

^  Second.  That  the  teuaut  in  tail  under  the  said  will,  ac- 
quiring such  estate  in  remainder,  became  thereby  so  seized  of 
the  lands,  tenements,  and  hereditaments  devised  that  the  act 
of  February  23d,  a.  d.,  1786,  converted  such  estate  tail  into 
a  fee  simple  absolute. 

^S061  *^  Third.  That  the  said  John,  the  great-ffrandaon  of 
^  the  said  John  Van  Rensselaer  the  elder,  took  the  estate 
in  question  as  a  purchase,  and  thus  became  a  new  stock  of 
descent,  and  was  so  seized  thereot  that,  at  his  death,  in  the 
year  1813,  the  whole  estate  descended  to  his  father,  John  J. 
Van  Rensselaer,  and  his  heirs  at  law. 

^  Fourth.  That  the  coirenants  in  the  deed  of  John  J.  Van 
Rensselaer,  conveying  the  premises  in  question  to  David  Pen- 
field^  bearing  date  the  1st  day  of  January,  A.  D.,  1795, 
amount  in  law  to  a  covenant  against  all  encumbrances,  ex- 
cept such  as  are  specifically  designated  in  the  said  deed,  and 
also  to  a  covenant  for  quiet  enjoyment,  subject  only  to  the 
like  exceptions. 

^  Fifth.  That  the  said  covenants  in  the  said  deed  operate 
as  an  estoppel  to  John  J.  Van  Rensselaer's  claiming  the  es- 
tate subsequently  acquired  by  him,  as  against  his  grantee ; 
and  that  the  estoppel  operates  equally  against  the  complain- 
ant in  this  suit,  who  makes  title  to  the  estate  in  question  as 
one  of  the  heirs  at  law  of  John  J.  Van  Rensselaer. 

"  Sixth.  That  the  deed  of  Daniel  Penfield  to  John  Watts, 
bearing  date  the  16th  day  of  October,  in  the  year  1806,  con- 
veving  the  said  estate  to  the  said  John  Watts  in  fee,  with 
full  covenants,  entitles  his  devisees  and  representatives,  now 
in  possession  of  the  premises,  and  who  are  defendants  in  this 
cause,  to  a  decree  dismissing  the  complainant's  bill  in  this 
cause,  with  costs. 

"It  is  therefore  ordered,  adjudged,  and  decreed  by  this 

court,  that  the  complainant's  said  bill  of  complaint  be,  and 

the  same  hereby  is,  dismissed ;  and  that  the  said  complainant 

pay  to  the  said  defendants  or  their  solicitor  their  costs  of 
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this  suit,  to  be  taxed,  and  that  the  said  defendants  have  execu- 
tion therefor  according  to  the  course  and  practice  of  this  court. 
(Signed,)  Samuel  R.  Betts." 

The  complainant  appealed  to  this  court.  It  was  argued 
by  Mr.  Webster  and  Mr.  Blunt^  for  the  appellant,  and  Mr. 
Jordan  and  Mr.  Wood^  for  the  appellees. 

The  case  was  argued  at  great  length,  and  the  reporter  can 
only  state  the  points  raised  by  the  respective  counsel. 

On  the  part  of  the  appellant,  the  points  were  the  following. 

In  case  the  decision  lately  made  by  the  New  York  court  in 
Van  Menssela^r  v.  Poucher  is  to  be  examined  here,  pursuant 
to  the  rule  established  in  Lane  et  al.  v.  Vick  et  al.^  8  How., 
476,  then  the  first  question  is,  When  was  the  estate  tail  created 
by  the  will  converted  into  a  fee, — ^at  the  time  of  the  birth  of 
the  eldest  son,  or  at  the  death  of  John  J.  Van  Rensselaer,  in 
1828? 

•Taking  that  view  of  the  case,  the  following  points  r«0A>7 
are  presented  for  the  appellant : —  ■■ 

First  Point.  John  Van  Rensselaer,  the  first-born  son  of 
John  J.  Van  Rensselaer,  was  the  first  donee  in  tail,  under  the 
will  of  Colonel  John  Van  Rensselaer,  the  devisor. 

I.  The  devise  to  Morris  and  Douw,  in  trust  to  support  the 
contingent  remainders,  &c.,  vested  in  the  trustees  a  legal 
estate  during  the  life  of  John  J.  Van  Rensselaer,  the  grand- 
son of  the  devisor.  The  said  John  J.  Van  Rensselaer  took 
only  an  equitable  estate  for  life,  which  could  not  unite  with 
the  legal  remainder  subsequently  devised  to  his  sons  succes- 
sively in  tail  male. 

II.  Even  if  the  estate  of  John  J.  Van  Rensselaer  was  exe- 
cuted by  the  statute  of  uses,  as  a  legal  estate  in  him,  still  it 
was  an  express  estate  for  his  own  liie  only,  and  would  not, 
under  the  rule  in  Shelley's  case,  unite  with  the  remainders 
subsequently  devised  to  his  sons  successively  in  tail  male, 
and  so  create  an  estate  tail  in  him.  The  sons  thus  designated 
take  as  purchasers,  and  not  by  descent.  Lilly's  practical 
Conveyancer,  727 ;  2  Bl.  Com.,  App.  No.  2 ;  Scarborough  v. 
Saville,  8  Ad.  &  El.,  897;  24  Com.  Law,  271;  Hays  on 
Estates  Tail,  p.  118 ;  2  BL  Com.,  171,  n. ;  9  Serg.  &  R.  (Pa.), 
862;  Willes,  836;  Dick,  183,  195;  35  Com.  Law,  246; 
Butler's  Notes  to  Co.  Litt.,  No.  249,  subd.  2,  8 ;  Bacon's 
Works,  699 ;  Touchst.,  501 ;  Lewin  on  Trusts,  2356,  103, 
».  1 ;  Cornish  on  Uses,  15,  61 ;  1  Ves.  &  B.,  485 ;  16  Ves., 
296 ;  2  P.  Wms.,  680 ;  4  T.  R.,  247 ;  3  Bro.  P.  C,  464 ;  4 
Kent  Com.,  215,  221 ;  Hays  on  Estates  Tail,  Proposition  4, 
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pp.  4,  30,  81,  43 ;  4  Dane,  Abr.,  633 ;  3  Wend.,  504 ;  2  Cruise, 
Dig.  39,  tit.  16,  ch.  7,  §  26. 

Second  Point.  John,  the  first-born  son  of  John  J.  Van 
Rensselaer,  took  at  his  birth  a  vested  remainder  in  fee  tail ; 
but  as  he  died  in  the  lifetime  of  his  father  (for  whose  life  the 
trustees  held),  he  never  became  *'  seized  in  fee  tail  of  the 
lands,  tenements,  and  hereditaments"  devised,  within  the 
true  intent  and  meaning  of  the  statutes  of  1782  and  1786,  for 
the  abolition  of  entails  in  New  York.  1  Rev.  Laws,  1818, 
p.  52. 

I.  The  question  arises  upon  well-known  technical  words ; 
and  they  must  be  construed  conformably  to  their  established 
import.  6  Bac.  Abr.,  380,  Statute,  I.  2  ;  2  Cranch,  386 ;  Ml- 
maker  v.  Ellmaker,  4  Watts  (Pa.),  89;  Rutherforth's  In- 
stitutes, book  2,  ch.  7,  §  4. 

II.  If  upon  the  words  the  construction  be  doubtful,  it  will 
be  proper  to  consider  the  preexisting  law,  the  evil  to  be 
remedied,  the  nature  of  the  remedy  designed,  and  the  true 
reason  of  that  remedy.     6  Bac.  Abr.,  383,  Statute,  I.  4. 

♦3081       *^^^'  '^^®  public  history  of  the  times  in  which  the 
-■  acts  were  passed  may  be  resorted  to.     Aldridge  v. 
Williams,  3  How.,  24. 

IV.  Entails,  as  practised  in  England,  and  in  this  State 
prior  to  the  acts  in  question,  did  not  unduly  suspend  the 
power  of  alienation  but  only  embarrassed  it  by  compelling  a 
resort  to  the  dilatory  and  expensive  method  of  conveyance 
by  fine  and  recovery.  Spencer  v.  Lord  Marlboro,  5  Bro.  P. 
C,  692 ;  3  Tucker's  BL,  p.  116,  w.  11,  p.  363,  n.  7 ;  Pigott  on 
Rec,  20 ;  Cruise  on  Fines  and  Rec,  ch.  1,  §  6 ;  2  Rev.  Stat., 
843,  §  24 ;  Str.,  295 ;  1  Burr.,  115 ;  WiUes,  453 ;  5  T.  R.,  108; 
2  Bl.  Com.,  App.  No.  4,  5 ;  2  Bl.  Com.,  353,  355 ;  2  Wood- 
deson,  186,  187, 188,  198 ;  2  Chitty's  Blackstone,  p.  357,  n. 
18;  24  Com.  Law,  59;  Parkhurst  v.  Dormer,  Willes,  827; 
13  East,  495 ;  Taylor  v.  Horde,  1  Burr.,  60 ;  30  Cora.  Law, 
271 ;  8  Mass.,  36 ;  2  Rawle  (Pa.),  175 :  14  Geo.  2,  ch.  20 ; 
8  Bl.  Com.,  362 ;  Wilson's  Pigott  on  Rec,  27,  41 ;  Cowp., 
704;  2  Burr,,  1067 ;  2  Wooddeson,  198;  4  Kent,  Com.,  18,  22, 
n.  b;  3  Call  (Va.),  287;  14  Wend.  (N.  Y.),  295,  334;  1 
Jefferson's  Misc.,  34. 

V.  No  evil,  except  the  necessity  of  fines  and  common  re- 
coveries, was  supposed  to  result  from  entails.  Lord  Mans- 
field, 1  Burr.,  115 ;  3  London  Law  Mag.,  371 ;  Doctor  and 
Student,  ch.  32,  95;  2  Bl.  Com.,  361,  A.  D.,  1765;  9  Serg. 
&  R.  (Pa.),  839,  354 ;  4  Jefferson's  Misc.,  178. 

1.   In  the  sister  States  it  was  so  considered,  and  their  con: 
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temporaneous  legislation  conforms  to  this  idea.  See  review 
of  such  legislation  at  end  of  points. 

2.  Fines  and  recoveries  were  at  leugth  dispensed  with  in 
England,  3  and  4  Wm.  IV.,  ch.  74 ;  2  Chit.  Gen.  Pr.,  Supple- 
ment, 79,  80. 

8.  The  legislature  of  New  York  never  attempted  to  curtail 
the  power  of  suspending  alienation  until  the  Revised  Statutes 
of  1830.  It  was  not  an  object  of  the  acts  in  question.  Costar 
V.  Lorrillard,  14  Wend.  (N.  Y.),  294,  334. 

4.  Nor  was  the  power  then  curtailed  in  a  greater  degree 
than  it  is  curtailed  by  the  plaintiffs  construction  of  the  acts 
in  question. 

VI.  The  terms  of  the  acts,  if  construed  literally  and 
strictly,  according  to  their  fixed  technical  meaning,  produce 
an  effect  precisely  corresponding  with  the  presumable  intent 
of  the  legislature,  as  deducible  from  a  review  of  the  pre- 
existing law,  the  only  acknowledged  evil  of  entails,  and  the 
whole  history  of  contemporaneous  remedial  legislation. 

1.  The  remainder-man  in  fee  tail  never  had  at  common 
law  the  absolute  power  of  alienation,  even  by  common 
recovery.  He  might  bar  his  own  issue  by  a  fine,  but  he 
could  not  affect  *the  subsequent  remainders.  2  Chit.  r#QAQ 
Bl.  Com.,  p.  357,  w.  18.  He  might  unite  with  the  ^ 
tenant  for  life  in  suffering  a  common  recovery,  and  thus  bar 
the  entail ;  but  the  assent  of  the  freeholder  was  indispensable. 
See  cases  before  cited.     2  Bl.  Com.,  362. 

2.  The  acts  in  question  accordingly  require,  at  the  moment 
when  thev  convert  the  fee  tail  into  a  fee  simple,  a  seizin  in 
fee  tail  of  the  lands,  tenements,  or  hereditaments.  Meaning 
of  word  Hereditament.  Symonds,  385 ;  Thos.  Coke,  197  to 
242 ;  Co.  Litt.,  6  a,  20,  Hargrave's  notes,  2  and  24 ;  2  Tom- 
lyns,  86;  3  Id.,  678;  1  Bouvier,  629;  2  Ind.,  654;  2  Bl. 
Com.,  17  to  48 ;  4  Dane,  Abr.,  600 ;  8  Kent,  Com.,  401  j 
Cruise,  Dig.,  book  1,  tit.  1,  §  1 ;  2  Chitty,  Gen.  Pr.,  163 ;  Flin- 
toff,  ch.  2,  8 ;  Maugham,  ch.  1 ;  Roscoe  on  Real  Actions,  p. 
16 ;  Wood's  Inst.,  ch.  1,  2,  3,  4,  and  p.  113 ;  1  Finch,  Law, 
111 ;  Termes  de  la  Ley,  254;  Salk.,  685,  239;  8  T.  R.,  603; 
6  T.  R.,  558 ;  1  Boa.  &  P.,  562 ;  2  Bos.  &  P.,  247 ;  Moseley, 
240 ;  10  Wheat.,  216 ;  9  Serg.  &  R.  (Pa.),  856 ;  6  Bac.  Abr., 
382,  Statute^  I.  4 ;  Johnson's  Diet. ;  Ainsworth's  Diet.,  Hcere" 
dium ;  2  Croker's  Diet.,  Hereditament ;  8  Enc.  Brit.,  473 ;  1 
Rich.  3,  ch.7  ;  4  Hen.  7,  ch.  14,  24;  11  Hen.  7,  ch.  1,  20;  1 
Hen.  8,  ch.  8 ;  21  Hen.  8,  ch.  4,  13,  15, 19 ;  32  Hen.  8,  ch. 
9,  32,  86 ;  34  &  35  Hen.  8,  ch.  6,  40,  42 ;  11  &  12  W.  &  M., 
ch.  4 ;  3  and  4  Anne,  ch.  6  ;  4  Stat,  at  L.,  110,  137,  217,  220, 
420;  6  Id.,  64;  Holt's  Laws  of  N.  Y.,  p.  85,  §  1;  Id.,  p.  268, 
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§  4;  1  Rev.  Stat.,  607;  2  Rev.  Stat.,  817,  §  1;  9  Cow. 
(N.  Y.),  564 ;  2  Id.,  497 ;  3  Paige  (N.  Y.),  245 ;  1  Rev. 
Laws  of  1813,  p.  363 ;  1  Rev,  Laws,  747,  §§  28,  24,  26. 

8.  The  word  "««e2«rf"  in  these  acts  is  not  to  be  taken 
singly,  but  in  conjunction  with  that  of  which  the  seizin  is 
required,  i.  e.  the  lands,  tenements,  or  hereditaments,  i.  e.  the 
res  or  subject.  Co.  Litt.,  14  b,  15  a,  17  a,  152  b ;  3  Tomlyn's 
Diet.,  446,  6,  Seizin;  2  Bouvier's  Diet.,  494,  Seizin;  14 
Johns.  (N.  Y.),  407 ;  4  Dane,  Abr.,  664,  §  6 ;  Jackson  v. 
Strang,  1  Hall  (N.  Y.),  32;  Litt,  §§  541,  549,  235,  238;  Of 
a  Bent,  Litt.,  565  ;  Co.  Litt.,  315  a;  5  Barn.  &  C,  308 ;  Be- 
vil's  Case,  4  Co.,  9;  Form  of  Pleading,  Litt,  10;  2  Bl.,  209.: 

4.  The  word  "  seized  "  is  not  here  used  in  that  secondary 
sense  in  which  it  serves  to  describe  the  condition  of  a  re- 
mainder-man or  reversioner  in  respect  to  his  estate,  when 
such  estate,  not  discontinued  by  any  act  or  neglect  of  the 
freeholder  having  the  precedent  estate,  is  perfect  and 
unharmed,  and  simply  awaits  the  determination  of  the  prece- 
dent estate  to  vest  in  possession.  Even  in  that  case  it  is 
never  said  that  the  remainder-man  or  reversioner  is  seized  of 
the  lands,  &c.  But  it  is  frequently  said  that  he  is  seized  of 
the  remainder,  or  of  his  estate.    Co.  Litt,  347  b ;  1  Burr.,  107, 

-I  Doe  V.  Cooper,  2  Barn.  &  Ad.,  283 ;  Davis  v.  Crotacre, 
6  Bing.  N.  C,  609 ;  8  East,  566 ;  Roscoe  on  Real  Actions, 
61-290 ;  Stat.  Champerty,  2  Rev.  Stat,  691,  §  6 ;  Stat  Tres- 
pass, 1  Rev.  Laws,  527,  §  32 ;  1  Rev.  Stat.,  750,  §  8. 

6.  It  is  an  error  to  say  "seizin  of  land"  should  not  be 
pleaded.  On  the  contrary,  seizin  of  lands  is  always  pleaded 
where  it  exists.  In  replevin,  and  many  other  cases,  "  in  fee," 
or  "  in  fee  tail,"  or  "  for  life,"  according  to  the  fact,  is  added, 
because,  in  addition  to  seizin,  the  title  is  required  to  be 
pleaded.  No  instarjce  can  be  found  of  an  averment,  that  a 
party  was  "  seized  of  land  in  remainder." 

6.  It  is  an  error  to  sui)po8e  that  seized  "in  fee,"  or  "in  his 
demesne  as  of  fee,"  is  used  indifferently  or  confusedly  in 
pleading  the  seizin  of  a  remainder-man.  2  Den.  (N.  Y.),  23. 
The  first  form  is  proper  when  the  remainder-man  is  not  the 
freeholder  (the  prior  estate  being  for  life) ;  the  second  form 
is  proper  when  the  remainder-man  is  the  freeholder  (the 
prior  estate  being  for  years  only).  And  so  are  all  the  cases 
and  precedents.  Com.  Dig.,  Pleader,  c.  35;  6  Jacob,  Diet., 
41 ;  Tomlyn,  Diet.,  41,  Seizin ;  Grreene  v.  Cole,  2  Saund., 
235;  7N.  H.,  59. 

VII.  The  intent  of  the  legislature  was  to  seize  upon  the 
entail  the  instant  there  was  in  being  an  owner  having  a  right 
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by  the  will  or  settlement  to  acquire  an  absolute  fee  simple, 
and,  dispensing  with  the  formal  and  dilatory  process  of  fine 
and  recovery,  to  vest  such  fee  simple  at  once  by  act  and 
operation  of  law ;  thus, — 

1.  The  only  recognized  evils  of  entails  was  remedied. 

2.  No  violent  or  sudden  change,  overturning  the  lawful 
intent  of  the  devisor  or  donor,  was  effected. 

3.  The  consistency  and  harmony  of  the  law  was  preserved. 

VIII.  Unless  this  is  the  construction,  these  statutes  would 
be  incongruous  in  their  action,  and  would  work  injustice. 

1.  A  seizin  of  the  lands,  &c.,  in  fee  simple  absolute,  would 
necessarily  annihilate  the  precedent  freehold.  2  Bl.  Com., 
104, 106. 

2.  There  are  commonly,  in  settlements  in  tail,  ten  or  more 
successive  limitations  in  tail.  In  each  limitation  the  re- 
mainder is  vested,  and  the  remainder-man  is  seized  of  the 
remainder  or  estate  the  instant  he  comes  into  being.  Feame  ' 
on  Remainders,  217  to  221;  Willes,  388.  And  consequently, 
if  a  seizin  of  the  estate,  i.  e.  the  vested  remainder,  be  suffi- 
cient, each  of  these  remainders  is,  at  the  same  instant,  turned 
into  a  fee  simple  absolute,  and  made  to  destroy  all  the  others. 

8.  This  incongruity  would  not  be  advantageously  obviated, 
if,  by  construction,  a  priority  could  be  given  to  the  first 
vested  *remainder ;  because  it  often  happens  that  the  r«Q-i  i 
remainders,  posterior  in  point  of  limitation,  vest  long  ^ 
before  the  prior  remainder-men  come  into  being,  it  was  a 
common  practice  to  settle  to  the  use  of  an  infant  grandson 
for  life,  remainder  in  fee  tail  to  his  first  and  other  sons  suc- 
cessively, remainder  in  default,  &c.,  to  the  use  of  settler's 
brother  or  uncle,  remainder  to  the  first  and  other  sons  of 
such  brother  or  uncle,  in  tail.  Here  the  last  remainder  is 
almost  sure  to  vest  before  the  former. 

IX.  The  construction  contended  for  by  the  plaintiff  in- 
volves none  of  these  incongruities,  is  according  to  the  techni- 
cal import  of  the  words,  the  reason  of  the  thing,  and  the  con- 
struction in  analogous  cases. 

1.  A  seizin  of  lands  in  fee  tail  entitled  the  wife  to  dower 
and  the  husband  to  courtesy;  but  seizin  of  a  vested  remainder 
in  fee  tr.il  or  in  fee  simple  had  no  such  effect.  1  Barb. 
(N.  Y.),  506 ;  Cornish  on  Remainders,  180 ;  Watkins  on  Con- 
veyancing, 44,  56 ;  2  Wooddeson's  Lectures,  15,  17:  Eldredge 
V.  Forrestal,  7  Mass.,  258 ;  Ace,  28  Pick.  (Mass.),  84  ;  22  Id., 
284 ;  In  re  Cregier,  1  Barb.  (N.  Y.)  Ch.,  601 ;  4  Mason, 
485 ;  Dower  Act,  1  Rev.  Laws,  56,  §  1 ;  4  Dane,  Abr.,  668, 
663,  §  22. 

2.  An  heir,  to  whom  a  dry  remainder  expectant  upon  an 
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estate  for  life  descended,  might,  at  common  law  plead  riens 
per  discent  to  an  action  on  bis  ancestor's  bond  debt.  Fortrey 
V.  Fortrey^  2  Raithby's  Vem.,  134. 

3.  The  words  "where  any  lands,  tenements,  or  heredita- 
ments shall  be  held,"  in  the  statute  of  partitions,  were  held 
not  to  authorize  a  naked  remainder-man  or  reversioner  to  be  a 
plaintiflP.  1  Rev.  Laws,  607,  §  1 ;  Clapp  v.  Bromagham^  9 
Cow.  (N.  Y.),  564;  8  Paige  (N.  Y.),  245;  2  Cow.  (N.  Y.), 
497. 

4.  The  statute  of  wills  gave  the  power  of  devising  to  every 
person  "  having  any  estate  in  lands,  tenements,  or  heredita- 
ments."   1  Rev.  Laws,  361. 

5.  The  statute  of  executions  subjects  to  levy  and  sale  "  all 
and  singular  the  lands,  tenements,  and  real  estate "  of  the 
debtor.     1  Rev.  Laws,  500,  §  1. 

6.  See  also  the  English  statute  subjecting  the  estates  tail 
of  bankrupts  to  their  debts.     2  Bl.  Com.,  261-286. 

7.  The  argument  founded  on  a  supposed  unity  of  design 
in  the  first  and  third  sections,  in  reference  to  the  mazim 
Seisina  facit  stipitem^  is  unsound ;  for  that  maxim  related 
only  to  descent  in  fee  simple,  and  never  had  any  application 
to  estates  tail.  There  the  descent  washer /orwiam  doni.  5 
Bl.  Com.,  231,  232,  233 ;  Chitty  on  Descents,  155 ;  Co.  Litt., 
14  b,  15  b  ;  Pigott  on  Recoveries,  108 ;  4  Com.  Dig.,  Estatt%^ 
B.,  7,  8 ;  15  M.,  412 ;  Eatdtffes  case,  8  Co.,  41,  42. 

8.  The  word  "  possessed  "  in  the  second  section  throws  no 
*^121  *iight  upon  the  present  question.     It  has  no  conneo- 

J  tion  with  the  object  of  the  first  section.  It  is  a  statute 
of  repose,  like  the  statute  of  limitations;  and  it  includes 
terms  for  years,  where  no  seizin  could  exist.  Such  statutes 
are  always  made  in  favor  of  the  actual  possessor,  and  to  cure 
defects  of  title,  or  a  want  of  seizin.  1  Rev.  Laws  of  N.  Car,, 
258,  §  1 ;  2  Hayw.  (N.  C),  142 ;  Best  on  Presumption,  § 
76;  2  Halst.  (N.  J.),  177 ;  Wood's  Institute,  book  2,  cb.  1, 
p.  115 ;  2  Wooddeson's  Lectures,  13,  178 ;  1  Hilliard's  Abr., 
ch.  2,  §  16,  p.  24 ;  Litt.,  234  ;  Co.  Litt.,  200  b,  17  a. 

X.  Contemporaneous  legislation  in  the  State  of  New  York 
conforms  to  the  construction  contended  for  by  the  plaintiff. 

1.  The  act  of  attainder  (Holt's  Laws  of  New  York,  p.  86, 
A.  D.,  1779)  forfeits  all  the  real  estate  of  the  delinquents. 

2.  Sect.  4  of  the  first  act  abolishing  entails,  not  reenacted 
in  1786,  (Holt's  Laws  of  New  York,  p.  258,)  shows  that  the 
legislature,  in  that  act,  attached  a  more  extensive  meaning 
to  the  words  "  real  estate,"  than  to  "  lands,  tenements,  and 
hereditaments."  The  distinction  is  also  observed  in  section 
sixth  of  the  act  of  1786.     1  Rev.  Laws,  53,  §  6. 
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8.  Fines  and  common  recoveries  were  preserved,  and  regu- 
lated by  statute  (10th  Sess.,  ch.  48),  which  shows  that 
estates  tail  were  not  instantly  and  totally  annihilated  by  the 
acts  in  question. 

a.  They  were  invented  and  used  to  bar  entails,  and 
scarcely  ever,  if  at  all,  used  for  any  other  purpose.  Pigott 
on  Recoveries,  20 ;  8  Tucker's  Blackstone,  116,  n.  11,  p.  868, 
n.  7. 

b.  When,  in  1880,  all  estates  tail,  though  not  clothed  with 
seizin,  were  either  converted  or  extinguished,  fines  and 
recoveries  were  very  properly  abolished.  1  Rev.  Stat.,  722, 
§§3,  4 ;  2  Rev.  Stat.,  843,  §  24. 

Third  Point.  The  plaintiff,  upon  the  death  of  his  elder 
brother  without  issue,  in  1818,  became  the  first  remainder- 
man in  fee  tail.  And  on  the  death  of  his  father,  in  1828,  he 
became  seized  in  fee  tail  of  the  "lands,  tenements,  and 
hereditaments  "  devised ;  which  seizin  the  statute  of  1786 
instantly  converted  into  a  fee  simple  absolute. 

Supposing,  however,  the  state  was  converted  into  a  fee  on 
the  birth  of  his  eldest  son,  John  J.  Van  Rensselaer  would 
not  take  a  fee  until  the  death  of  that  son,  in  1818,  when  it 
would  become  his  by  descent. 

The  appellant  contends  that  the  reversion  would,  upon  his 
death,  in  1828,  descend  to  his  four  children,  the  appellant 
and  his  brothers  and  sister. 

Fourth  Point.  The  deed  from  John  J.  Van  Rensselaer  to 
Daniel  Penfield  contained  no  warranty,  nor  any  covenant, 
*except  one  against  encumbrances.  A  title  subse-  r^qio 
quentiy  acquired  b)'  grantor  does  not  enure  to  the  '• 
benefit  of  grantee.  Jackson  v.  Whislow^  18  Cow.  (N.  Y.)»  18 ; 
Pelletreau  v.  Jackson^  11  Wend.  (N.  Y.),  116  (opinion  to 
this  precise  eflfect  delivered  by  Judge  Nelson,  subsequently 
affirmed)  ;  Jackson  v.  Waldron^  18  Wend.  (N.  Y.),  212 ; 
Jackson  v.  Hubbell^  1  Cow.  (N.  Y.),  616 ;  McCrackin  v. 
Wright^  14  Johns.  (N.  Y.),  194 ;  Jackson  v.  Bradford^  4 
Wend.  (N.  Y.),  622 ;  Jackson  v.  Peck,  4  Wend.  (N.  Y.), 
806 ;  Dart  v.  Dart,  7  Cow.  (N.  Y.),  256 ;  Jackson  v.  JVatsdorf, 
11  Johns.  (N.  Y.),  97,  per  Thompson,  J. ;  Trull  v.  JEastman^ 
8  Mete.  (Mass.),  124. 

The  deed  to  Daniel  Penfield  was  executed  in  pursuance  of 
an  agreement  between  the  parties.  In  construing  them,  both 
instruments  are  to  be  taken  together  to  arrive  at  the  mean- 
ing of  the  parties.  Beaumont  v.  Bramley,  1  Turn.  &  Russ., 
62 ;  Proctor  v.  Pool,  4  Dev.  (N.  C),  373 ;  Crone  v.  Odell,  1 
Ball  &  B.  489 ;  Moore  v.  Jackson,  4  Wend.  (N.  Y.),  67 ; 
Atkinson  v.  PiUsworth,  1  Ridg.  P.  C,  461 ;  Landsdown  v. 
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Landsdown^  2  Bligh,  P.  C,  60 ;  Strong  v.  Benedict  6  Cow. 
(N.  Y.),  210;  Collin9  v.  Masters,  2  Bail.  (S.  C.)  L.,  146; 
Sumner  v.  Williams,  8  Mass.,  214 ;  Miller  v.  Seller^  7  Serg. 
&  R.  (N.  Y.),  40 ;  Foord  v.  Wilson,  8  Taunt.,  648 ;  Nivd.  v. 
Marshall,  1  Brod.  &  B.,  319 ;  Miller  v.  Horton,  1  McClelL, 
647 ;  Johnson  v.  Hoffman,  9  Law,  273 ;  Hesse  v.  Albert,  3 
Mann.  &  Ry.,  406 ;  Davis  v.  Lyman,  6  Conn.,  263 ;  Allen  v. 
Barish,  3  Ohio,  134 ;  JZwrci  v.  Gushing,  7  Pick.  (Mass.), 
171 ;  Adams  v.  Cuddy,  13  Id.,  463 ;  Id.,  119 ;  Knickerbocker 
V.  Kilman,  9  Johns.  (N.  Y.),  107. 

Fifth  Point.  Taken  together,  the  intent  of  the  parties  was 
clearly  to  purchase  and  convey  the  title  of  John  J.  Van 
Rensselaer,  and  nothing  more,  to  Daniel  Penfield,  and  only 
to  covenant  against  all  encumbrances  except  the  leases  and 
one  mortgage,  particularly  mentioned  in  both  instruments. 

The  points  made  by  the  counsel  for  the  appellees  were  the 
following. 

I.  Under  the  will  and  codicil  of  John  Van  Rensselaer,  there 
was  an  estate  tail  male  in  remainder  in  the  premises  in  ques- 
tion, (viz.  in  the  rents  reserved  in  fee  on  the  sale  of  the  Cla- 
verack  lands,  and  in  the  lands  unsold,)  in  John  Van  Rensse- 
laer, son  of  John  J.  Van  Rensselaer,  grandson  of  the  testa- 
tor, expectant  upon  the  death  of  the  said  John  J.  Van  Rens- 
selaer, which  vested  when  he,  the  said  John  Van  Rensselaer, 
was  born.  1  Inst.,  19,  20;  Doe  v.  Perryn,  8  T.  R.,  484;  2 
Hill.,  Abr.,  403 ;  Carver  v.  Jackson,  4  Pet.,  89,  90 ;  Doe  d. 
Barnes  v.  Provoost,  4  Johns.  (N.  Y.),  61. 

II.  The  estate  tail,  so  vested  in  remainder  in  the  said  first- 
bom  son,  was  abolished  by  the  statute  of  1786,  and  turned 
*^141  ^^^  *^  ^^®  simple,  which  thereby  destroyed  all  the 

J  ulterior  remainders ;  because, — 

1st.  The  object  of  the  act  was  to  abolish  entails  altogether, 
and  thereby  to  abolish  primogeniture,  which  was  peculiarly 
protected  by  the  statute  de  donis. 

2d.  If  the  abolition  of  entailments  under  said  act  should  be 
confined  to  cases  of  actual  corporeal  possession  of  the  estate 
tail  in  freehold,  a  large  class  of  estates,  rights,  and  interests 
would  not  be  freed  under  it,  but  would  be  still  subject  to  en- 
tailments, and  to  the  law  of  primogeniture  in  its  most  rigid 
form ;  viz.  all  expectancies  and  incorporeal  hereditaments. 

3d.  The  abolition  of  entailments  might  be  followed  either 
with  the  return  of  the  estate  to  the  old  qualified  fee  on  which 
the  estate  tail  was  engrafted,  or  with  the  conversion  of  the 
estate  into  a  fee  simple.  And  the  design*  of  the  act  in  stat- 
ing that  the  party  seized  of  the  entail  should  become  seized 
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of  the  fee,  was  to  explain  the  character  of  the  abolition,  viz. 
its  conversion  into  a  fee,  and  not  to  limit  it  so  as  to  exclude 
expectancies  and  incorporeal  hereditaments. 

4th.  The  seizin  designed  in  that  clause  of  the  act  was  such 
as  is  sufficient  to  cast  the  descent  in  the  particular  case. 

5th.  A  vested  remainder  in  tail,  acquired  by  devise  (which 
is  a  purcliase),  is  descendible ;  the  owner  thereof  having  such 
a  seizin  as  will  make  him  the  %tirp9  or  stock  of  descent.  Ld. 
Raym.,  728 ;  Jacob,  tit.  Purchase  ;  Cro.  Eliz.,  431 ;  1  T.  R., 
404,  634 ;  2  Bl.  Com.,  241 ;  Ratcliffes  case,  3  Co.,  42. 

6th.  The  seizin,  to  cast  the  descent  even  of  a  fee,  need  not 
be  an  actual  corporeal  possession  of  the  freehold  ;  and  to  cast 
a  descent  of  an  estate  tail  acquired  by  devise  from  the  tenant 
as  the  stock  of  descent,  it  is  sufficient  that  such  tenant  is  in 
€886  and  the  estate  vested  in  him,  even  if  it  be  an  expectancy 
or  an  incorporeal  hereditament.     Doe  v.  Hutton,  3  Bos.  &  P., 
648 ;  Cruise,  tit.  29,  ch.  4,  §§  15,  16,  17 ;  Co.  Litt.,  52  b ;  3 
Jac.  Law  Diet.,  92;  Dyer,  141;  1  Rev.   Stat.,  751,  §  5;  1 
Rev.  Laws,  527,  §  33  ;  2  Chit.  PL,  568,  Springfield  ed.,  1833 ; 
3  Chit.  PL,  1331 ;  Com.  Dig.,  Pleader,  c.  35,  6 ;  Jac.  Law 
Diet.,  tit.  Seizin  ;  also  tit.  Remainder  and  Reversion  ;  Throtsby 
v.  Adams,  Plowd.,  191,  921 ;    Wade  v.  Bache,  1  Saund.,  149 
Alton   Wood's   case,   1   Co.,    27   b ;    Theobald  v.    Tindal,    3 
Wentw.   PL,   502,   503;  Clare   v.  Brooke,    2   Plowd.,   443 
Hearne's  Pleader,  837 ;  Mod.  Ent.,  201 ;  Leyman  v.  Abeel 
16  Johns.  (N.  Y.),  31 ;  Ja>ckson  v.   Hendricks,  3  Johns.  (N 
Y.)  Cas.,  214 ;  Bates  v.  Schroeder,  13  Johns.  (N.  Y.),  260 
Jackson  v.  Hilton,  16  Id.,  96  ;  Doe  v.  Provost,  4  Id.,  61 ;  Bur 
net  V.  Denniston,  5  Johns.  (N.  Y.)  Ch.,  35 ;  2  Johns.,  288 
Vanderheyden  v.  Crandall,  2  Den.  (N.  Y.),  9 ;   Van  Rensse- 
laer V.  Poucher,  5  Id.,  35,  affirmed  by  the  Court  of  Appeals, 
New  York,  MSS. 

*7th.  A  remainder  in  tail,  which  may  be  inherited  j-^qi  c 
or  holden,  is  a  tenement  or  hereditament,  and  is  em-  *- 
braced  within  the  language  of  the  first  section  of  the  act  of 
1786.     Cruise,  tit.  2,  ch.  1,  §  8. 

III.  John  J.  Van  Rensselaer,  upon  the  death  of  the  testator, 
became  seized  of  a  freehold  estate  for  life  in  the  premises  in 
question,  as  well  in  the  rents  as  in  the  lands  not  demised ;  and, 
upon  the  birth  of  his  first-born  son,  had  an  expectancy  in  fee, 
as  presumptive  heir  of  his  said  first-born  son. 

IV.  John  J.  Van  Rensselaer,  being  seized  of  and  entitled  to 
the  said  premises,  did  on  the  4th  of  March,  1794,  in  and  by 
articles  of  agreement,  for  a  full  pecuniary  consideration,  cove- 
nant with  Daniel  Penfield  to  convey  to  him  the  said  premises 
in  fee  simple,  with  the  full  and  absolute  enjoyment  thereof, 
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free  from  all  encumbrances  and  charges,  other  than  leases  of 
himself  and  ancestors. 

V.  John  J.  Van  Rensselaer,  bemg  so  seized,  did  on  the  31st 
of  December,  1794,  and  the  1st  of  January,  1795,  by  lease 
and  release,  for  a  full  pecuniary  consideration,  sell  and  convey 
the  said  lands  to  the  said  Daniel  Penfield  in  fee  simple,  Jiabetir 
dum  to  the  said  Daniel  Penfield,  his  heirs  and  assigns  for  ever, 
as  fully  as  he,  the  said  John  J.  Van  Rensselaer,  then  enjoyed, 
or  theretofore  had  enjoyed  the  same ;  that  is  to  say,  whether 
the  ownership  embracea  the  land  itself  in  possession  or  rever- 
sion, or  an  incorporeal  right  in  the  land,  such  as  rent  reserved. 

VI.  The  first-born  son  of  John  J.  Van  Rensselaer  having 
been  at  his  birth  vested  with  an  estate  in  fee  simple  in  expec- 
tancy in  said  rents  and  lands  not  leased  in  virtue  of  the  devise 
and  the  act  1786,  upon  his  death  without  issue,  said  rents 
and  lands  descended  from  him  in  fee  to  his  father.    N.  Y.  Stat. 

VII.  John  Watts,  as  the  grantee  of  Daniel  Penfield,  with 
covenants  for  the  title  in  fee,  being  at  the  time  of  the  death 
of  the  first-born  son  seized  iu  his  demesne  of  a  freehold  life 
estate,  under  and  by  virtue  of  the  aforesaid  conveyance  by 
lease  and  release  from  John  J.  Van  Rensselaer,  the  estate  in 
fee  simple  in  the  premises  so  descended  to  the  said  John  J. 
Van  Rensselaer  enured  to  the  benefit  of  the  said  John  Watts, 
and  by  his  will  subsequently  vested  in  his  devisees.  2  Hill. 
Abr.,  401 ;  Sweet  v.  Green,  1  Paige  (N.  Y.),  473,  476 ;  Stow 
V.  Wisey  7  Cow.  (N.  Y.),  214 ;  Astor's  case,  4  Pet.,  85. 

VIII.  John  J.  Van  Rensselaer  and  his  heirs  at  law,  of  whom 
the  plaintiff  is  one,  by  his  aforesaid  conveyance  to  Daniel 
Penneld  were  and  are  estopped  in  law  from  claiming  any 
right  and  interest  in  the  premises. 

1.  The  covenant  in  the  deed  of  1795  amounts  to  a  stipu- 
lation and  guaranty,  that  the  grantee  should  quietly  enjoy 
*ai61  *^®  *entire  fee  in  the  property  conveyed,  viz.  in  the 

-I  land,  where  he  owned  the  land  itself,  and  in  the  incor- 
poreal hereditaments,  viz.  the  rents  and  reversions,  where  the 
lands  had  been  leased. 

2.  The  description  in  the  habendum  clause  of  said  lease  was 
not  intended  to  qualify  or  affect  the  quantity  of  estate,  but 
the  subject-matter,  and  to  confine  and  apply  it  as  well  to  rents 
and  reversionary  interests,  where  there  had  been  leases,  as  to 
lands  not  having  been  leased.  2  Hill.  Abr.,  360,  and  refer- 
ences. 

8.  The  articles  of  agreement  show  a  fee  was  intended,  and 
not  such  an  interest  as  he  might  chance  to  have.     2  Hill. 
Abr.,  341 ;  2  Atk.,  545 ;   6  Har.  &  J.  (Md.),  460 ;  Janes  v. 
aardner,  10  Johns.  (N.  Y.),  266. 
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4.  The  covenants  in  said  deed,  so  construed,  not  only  har- 
monize with  the  said  description  in  the  habendum  clause,  as 
above  explained,  but  also  with  the  intent  manifested  in  the 
said  articles  of  agreement,  and  are  thus  rendered  operative. 
2  Bh,  107,  108 ;  J(me%  v.  Gardner,  10  Johns.  (N.  Y.),  266. 

6.  The  covenant  in  the  deed,  being  in  fee  between  the 
parties  and  their  heirs,  that  the  land  is  free  from  encumbran- 
ces, except  leases,  &c.,  specified,  is  broken  if  there  be  any 
other  outstanding  encumbrances ;  and  an  estate  in  expec- 
tancy outstanding  is  an  encumbrance  upon  the  land  and  the 
seizin  thereof.  Prescot  v.  Freeman,  4  Mass.,  627  ;  14  Viner's 
Abr.,  362,  tit.  incumbrance,  A. ;  Sugden,  627,  §  9,  11. ;  Jack" 
son  V.  Parker,  9  Cow.  (N.  Y.),  86 ;  Lovell  v.  Luttrel,  Savile, 
74. 

6.  The  said  John  J.  Van  Rensselaer,  by  the  whole  context 
of  the  said  deed  and  the  said  articles  of  agreement  taken  in 
pari  materia,  held  himself  out  to  the  purchaser  as  a  fee  sim- 
ple owner,  and  having  at  the  time  an  expectancy  in  fee  as 
presumptive  heir,  is  estopped  from  claiming  the  title  which 
afterwards  descends  upon  him  as  such  heir.  Mason  v.  Mun- 
caster,  9  Wheat.,  445 ;  Jackson  v.  Bull,  1  Johns.  (N.  Y.)  Cas., 
81;  Jackson  v.  Murray,  12  Johns.  (N.  Y.),  201;  Fisher  v. 
Newland,  21  Wend.  (N.  Y.),  94 ;  Jackson  v.  Stevens,  18  Johns., 
319 ;  Noel  v.  Barclay,  3  Sim. ;  Fairbanks  v.  Williamson,  7 
Greenl.  (Me.),  97 ;  Helps  v.  Hereford,  2  Bam.  &  Aid.,  242 ; 
B^es  V.  Lloyd,  Wightw.,  123  ;  Mc  Williams  v.  Nasby,  2  Serg. 
&  R.  (Pa.),  612;  Qoodtitle  v.  Morse,  3  T.  R.,  366  ;  Carver  v. 
Jackson,  4  Pet.,  89,  90 ;  Bensly  v.  Bur  don,  2  Sim.  &  Stu., 
619 ;  1  Rev.  Laws  N.  Y.,  p.  74,  §  6 ;  1  Greenl.  Ev.,  §§  22,  24, 
207,  210;  8  Wend.  (N.  Y.),  483;  4  Id.,  619;  1  Rev.  Stat. 
N.  Y.,  p.  739,  §§  143, 146. 

IX.  Assuming  that  John  J.  Van  Rensselaer,  the  grandson, 
took  an  estate  tail  under  the  will,  the  same  was,  by  the  rule 
in  Shelly's  case,  at  once,  upon  the  death  of  the  testator,  turned 
into  a  fee  by  the  act  of  1786,  and  the  fee  passed  directly  by 
his  deed  to  Penfield. 

X.  Where  there  is  any  doubt  or  difficulty,  the  construction 
•should  be  favorable  to  the  grantee.  Jackson  v.  Q-ard-  rmoyr 
ner,  8  Johns.,  391.  ^ 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

John  Van  Rensselaer,  being  seized  in  fee  of  a  large  tract  of 
land  in  the  county  of  Columbia,  State  of  New  York,  made 
and  published  his  last  will  and  testament  on  the  26th  of  May, 
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1782,  by  which  he  devised  the  same  to  John  J.  Van  Rensse- 
laer, his  grandson,  for  and  during  his  natural  life;  and  from 
and  after  his  decease,  to  the  first  son  of  the  body  of  the  said 
John  J.  lawfully  begotten,  and  to  the  heirs  male  of  his  body ; 
and,  in  default  of  such  issue,  then  to  the  second,  third,  and 
every  other  son  of  the  said  John  J.,  successively,  and,  in 
remainder,  the  one  after  the  other,  as  they  shall  be  in  seniority 
of  birth,  and  the  several  and  respective  heirs  male  of  the  first, 
second,  third,  and  other  son  or  sons ;  the  eldest  of  such  sons, 
and  the  heirs  male  of  his  body,  being  always  preferred. 

The  testator  died  in  1788,  leaving  John  J.,  the  grandson, 
surviving,  who  entered  into  the  possession  and  enjoyment  of 
the  estate.  John  J.  had  five  children,  John,  the  first-born, 
whose  birth  was  in  1791,  Jeremiah,  the  present  complainant, 
Cornelius,  and  Glen,  and  a  daughter,  Catherine  G. 

By  an  act  of  the  legislature  of  the  State  of  New  York^ 
passed  23d  February,  1786,  it  was  enacted  as  follows:  "That 
all  estates  tail  shall  be,  and  hereby  are,  abolished ;  and  that^ 
in  all  cases  where  any  person  or  persons  now  is,  or,  if  the  act 
hereinafter  mentioned  and  repealed  [referring  to  an  act  passed 
12th  July,  1782]  had  not  been  passed,  would  now  be,  seized 
in  fee  tail  of  any  lands,  tenements,  or  hereditaments,  such 
person  and  persons  shall  be  deemed  to  be  seized  of  the  same 
in  fee  simple  absolute ;  and  further,  that,  in  all  cases  where 
any  person  or  persons  would,  if  the  said  act  and  this  present 
act  had  not  been  passed,  at  any  time  hereafter  become  seized 
in  fee  tail  of  any  lands,  tenements,  or  hereditaments,  by  virtue 
of  any  devise,  gift,  grant,  or  other  conveyance  heretofore  made, 
or  hereafter  to  be  made,  or  by  any  other  means  whatsoever, 
such  person  or  persons,  instead  of  becoming  seized  thereof  in 
fee  tail,  shall  be  deemed  and  adjudged  to  become  seized 
thereof  in  fee  simple  absolute."  3  Rev.  Stat.  N.  Y.,  1st  ed., 
App.,  48 ;  1  Rev.  Laws,  1813,  p.  62. 

As  we  have  already  stated,  John,  the  first-born  son  of  John 
J.,  the  grandson,  was  born  in  1791,  and  he  died  without  issue 
in  1813,  while  the  life  estate  was  running,  his  father  having 
survived  until  1828. 

•3181  *^"  ^^®  birth  of  John,  the  first-born,  his  remainder 
J  as  the  first  tenant  in  fee  tail,  which  was  before  contin- 
gent, became  vested  in  interest,  and  he  was  thereafter  seized 
of  an  estate  tail  in  remainder,  the  vesting  in  possession  being 
dependent  upon  the  termination  of  the  life  estate. 

The  interest  in  the  estate  in  remainder  in  which  they  vested 
immediately  on  his  birth  carried  with  it  a  fixed  right  of  future 
enjoyment  in  possession,  the  instant  the  life  estate  terminated. 

The  question  upon  this  branch  of  the  case  is,  whether  or 
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not  the  estate  in  fee  tail  in  remainder  thus  acquired  under 
the  will  of  John  Van  Rensselaer  was  converted  into  a  fee 
simple  absolute  in  John,  the  first-born  son  of  John  J.,  by  the 
operation  of  the  act  of  1786,  abolishing  entails. 

The  act  provides,  that  if  any  person  shall  thereafter  "  be- 
come seized  in  fee  tail  of  any  lands,  tenements,  or  heredita- 
ments, by  virtue  of  any  devise,''  &c.,  he  shall  be  deemed  to 
have  become  seized  in  fee  simple  .absolute. 

It  is  admitted  that  John,  the  first-born,  took  a  vested  remain- 
der in  fee  tail  under  the  will,  the  instant  he  came  into  being, 
and  that  he  was  seized  of  an  estate  in  remainder  in  the  prem- 
ises in  question  ;  but  it  is  insisted  that  this  is  not  the  character 
of  the  estate  described  in  the  statute,  and  which  is  there 
turned  into  a  fee  simple ;  that,  in  order  to  bring  the  case 
within  it,  the  tenant  in  tail  in  remainder  must  be  vested  in 
possession,  as  well  as  in  interest,  and  without  which  he  can- 
not be  said  to  be  seized  of  the  lands,  tenements,  or  heredita- 
ments; and,  as  John  died  during  the  running  of  the  life 
estate,  and  therefore  was  never  seized  in  possession,  the  fee 
simple  did  not  vest  in  him  under  the  statute  ;  but  was  post- 
poned to  the  next  tenant  in  tail,  the  second  son,  Jeremiah, 
who  is  the  complainant  in  the  suit. 

We  do  not  propose  to  enter  into  an  examination  of  this 
question,  and  which  involves  the  true  construction  of  the  act 
of  1786 ;  as  that  act  has  been  several  times  before  the  courts 
of  New  York,  and  its  construction  settled  by  the  highest  au- 
thority in  that  State.  (  Vanderheyden  v.  CrandalU  2  Den.,  9 ; 
8.  C.  on  appeal,  1  N.  Y.,  491 ;  Van  Mensselaer  v.  Poucher,  5 
Den.,  86.) 

One  of  the  cases  arose  under  the  will  before  us,  and  in- 
volved the  question  as  to  the  effect  of  the  act  upon  the  estate 
of  John,  the  first-born  tenant  in  tail,  the  same  as  here. 

The  construction  of  the  act  as  given  in  these  cases  must 
form  the  rule  of  decision  upon  the  question,  according  to  the 
established  course  of  proceeding  in  this  court.  (12  Wheat., 
167, 168 ;  6  Pet.,  291 ;  7  How.,  818 ;  8  How.,  658,  669.) 

In  the  case  in  the  Coui-t  of  Appeals  in  New  York,  Mr. 
Justice  Bronson,  who  delivered  the  judgment  of  the  court, 
observed  *that  "it  is  true  the  statute  speaks  of  a  per-  r»Qja 
son  seized  of  lands,  tenements,  or  hereditaments ;  and,  •- 
in  general,  seizure  of  lands,  means  actual  possession  of  them. 
But,  taken  in  their  connection,  the  words  evidently  mean 
seizin  of  an  estate  in  lands.  The  legislature  began  by  speakr 
ing  of  estates  tail ;  that  was  the  subject  in  hand ;  those  es- 
tates were  to  be  turned  into  estates  of  a  different  tenure  or 
quality ;  and  the  law-makers  must  be  understood  as  speaking 
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of  the  same  thing  in  the  latter  part  of  the  clause  which  they 
had  mentioned  in  the  first." 

He  observes,  "  As  I  read  the  statute,  the  provision  is,  that 
all  estates  tail  shall  be  abolished ;  and  where  any  person  now 
is  seized  of  an  estate  in  fee  tail  on  any  lands,  &c.,  such  person 
shall  be  deemed  to  be  seized  of  the  same  (to  wit,  an  estate  in 
the  lands)  in  fee  simple." 

He  further  remarks,  "  The  third  section,  which  regulates 
descents,  like  the  first,  which  abolishes  entails,  speaks  of  a 
person  seized  of  lands,  tenements,  or  hereditaments;  and  I 
think  the  word  *  seizin '  was  used  in  the  same  sense  in  both 
sections.  One  who  has  a  vested  remainder  in  fee  simple  ex- 
pectant on  the  determination  of  a  present  freehold  estate  has 
such  a  seizin  in  law,  when  the  estate  was  acquired  by  pur- 
chase, as  will  constitute  him  a  stirps  or  stock  of  descent  under 
the  third  section.  And  the  person  who  has  a  vested  remainder 
in  fee  tail,  acquired  in  the  same  way,  has  such  a  seizin  in  law 
as  brings  his  case  within  the  operation  of  the  first  section. 
His  remainder  in  fee  tail  is  turned  into  a  remainder  in  fee 
simple.  The  first  section  brings  the  case  under  the  influence 
of  the  third.  And  the  estate  no  longer  follows  the  will  of 
the  donor,  but  is  governed  by  the  general  law  of  descents." 

This  being  regarded  as  the  true  construction  of  the  act  of 
1786,  it  follows  that  John,  the  first-born  son  of  John  J.,  took 
an  estate  in  fee  simple  absolute  in  remainder  in  the  premises ; 
and  that  on  his  death,  in  1813,  it  descended,  according  to  the 
law  of  New  York,  to  his  father,  the  life  tenant ;  and  the  two 
estates  being  thus  united  in  him,  he  became  vested  with  the 
whole  estate  in  fee  simple  absolute. 

The  complainant,  therefore,  has  failed  to  make  out  any 
estate  in  the  premises  under  the  will  of  John  Van  Rensselaer. 
And  can  claim  title  only  through  his  father,  John  J.,  as  one 
of  the  heirs  of  his  estate. 

The  tract  of  land  in  question  embraces  between  thirty-three 
and  thirty-four  thousand  acres,  and  on  the  1st  of  January, 
1795,  John  J.,  the  life  tenant,  sold  and  conveyed  the  same  in 
fee  to  Daniel  Penfield,  for  the  consideration  of  $44,550. 

It  is  more  than  probable  it  was  the  opinion  of  the  profes- 
sion in  New  York,  at  the  date  of  this  conveyance,  that  John 
*8201  ^'^  *^®  *grandson,  took  an  estate  in  fee  tail  under  the 
J  will  of  his  grandfather,  within  the  rule  in  Shelley's 
case,  which  the  act  of  1786  had  turned  into  a  fee  simple  abso- 
lute ;  and  that  the  purchase  was  made  under  the  belief  that 
he  was  competent  to  convey  the  fee. 

It  is  admitted,  however,  that  this  construction,  which  may 
have  been  given  at  the  time,  was  a  mistaken  one ;  and  that 
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he  took  only  an  estate  for  life,  which  terminated  on  his 
death,  the  26th  of  September,  1828.  At  that  time,  we  have 
seen,  he  was  seized  of  the  whole  estate  in  fee  in  consequence 
of  the  death  of  his  eldest  son,  the  first-born  tenant  in  fee 
tail  in  1813,  and  which  descended  to  his  four  children,  three 
sons  and  a  daughter,  as  tenants  in  common,  of  whom  the 
complainant  is  one,  unless  they  are  estopped  from  setting  up 
the  title  by  the  deed  of  the  1st  of  January,  1795,  to  Penfield, 
under  whom  the  defendants  hold. 

On  the  part  of  the  complainant,  it  is  insisted  that  the  con- 
veyance is  a  deed  of  bargain  and  sale,  and  quitclaim,  without 
any  covenants  of  title  of  warranty,  and  therefore  could 
operate  to  pass  only  the  estate  for  life  of  which  the  grantor 
was  then  seized ;  that  it  contains  no  appropriate  words,  when 
taken  together,  by  force  of  which  the  subsequently  acquired 
title  enured  to  the  benefit  of  the  grantee,  or  those  claiming 
under  him,  or  that  can  estop  the  heirs  from  denying  that  he 
had  any  greater  estate  than  the  tenancy  for  life  ;  and  that  the 
deed  purports  on  its  face  to  grant  and  convey  simply  the  right, 
title,  and  ijiterest  which  the  grantor  possessed  in  the  prem- 
ises at  the  time,  and  nothing  more ;  that  the  only  covenant 
is  a  covenant  against  encumbrances,  which  affords  indemnity 
against  any  liens  or  charges  upon  the  estate  conveyed,  but 
which  cannot  be  regarded  as  warranting  the  title  ;  and  that 
this  express  covenant  takes  away  all  implied  ones. 

This  is  the  substance  of  the  argument  on  the  part  of  the 
appellant. 

By  the  covenant  against  encumbrances,  the  grantor,  for 
himself  and  his  heirs,  covenants  and  agrees  to  and  with  the 
grantee  and  his  heirs  and  assignees,  that  the  tract  of  land 
conveyed,  excepting  parts  previously  sold  in  fee  by  his 
ancestor,  John  Van  Rensselaer,  and  by  himself;  also,  lands 
leased 'to  Robert  Van  Rensselaer,  a  lot  of  woodland  to  be 
conveyed  by  the  grantee  to  H.  J.  Van  Rensselaer,  a  tract 
lying  in  the  city  of  Hudson,  and  a  farm  in  the  possession  of 
Mrs.  Moore, — with  the  exception  of  these  several  parcels, 
the  grantor  covenants  that  the  tract  conveyed  is  free  and 
clear,  and  shall  be  held  and  enjoyed  by  the  grantee,  his  heirs 
and  assigns,  according  to  the  true  intent  and  meaning  of 
these  presents,  freely  and  clearly  *acquitted  and  dis-  rAooi 
charged  of  and  from  all  encumbrances  and  charges  ^ 
other  than  leases  heretofore  given  by  the  said  grantor  and 
his  ancestors. 

This  covenant,  it  will  be  seen,  excepts  out  of  the  indem- 
nity, in  express  terms,  parcels  of  land  previously  granted  out 
of  the  tract,  in  fee  simple,  and  the  title  to  which  was  out- 
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There  is  much  force,  therefore,  in  the  argument,  that  this 
covenant,  from  its  peculiar  phraseology  and  structure,  was  in- 
tended as  something  more  than  a  simple  covenant  against 
encumbrances  and  charges  upon  the  estate ;  and  that  it  was 
intended  by  the  parties  as  a  covenant  of  the  title  which  the 
deed  purported  to  convey,  and  if  so,  this  of  itself  would 
operate  upon  the  estate  subsequently  acquired  by  the  grantor, 
so  that  it  would,  as  against  him  and  all  persons  claiming 
under  him,  enure  to  the  benefit  of  the  grantee,  his  heirs  and 
assigns. 

But  independently  of  this  view,  and  of  any  covenants  of 
title,  in  the  technical  sense  of  the  term,  in  the  deed  of  1st 
January,  1796,  we  are  of  opinion  that  the  complainant  is 
estopped  from  denying  that  John  J.  Van  Rensselaer,  the 
grantor,  was  seized  of  an  estate  in  fee  simple  at  the  date  of 
that  deed,  the  grounds  of  which  opinion  we  will  now  proceed 
to  state. 

The  general  principle  is  admitted,  that  a  grantor,  convey- 
ing by  deed  of  bargain » and  sale,  by  way  of  release  or  quit- 
claim of  all  his  right  and  title  to  a  tract  of  land,  if  made  in 
good  faith,  and  without  any  fraudulent  representations,  is 
not  responsible  for  the  goodness  of  the  title  beyond  the 
covenants  in  his  deed.  (7  How.,  169 ;  2  Sugd.  on  Vend.,  ch. 
12,  §  2,  p.  421;  2  Kent,  Com.,  473;  4- Id.,  471,  n.;  1  Cow. 
(N.  Y.),  616 ;  9  Id.,  1 ;  4  Wend.  (N.  Y.),  622 ;  7  Conn.,  266 ; 
11  Wend.,  110;  8.  c,  13  Wend.,  78;  12  Pick.  (Mass.),  78; 
1  Rev.  Stat.  (N.  Y.),  739,  §§  143, 146  ;  16  Pick.  (Mass.),  23; 
14  Johns.  (N.  Y.),  193.) 

A  deed  of  this  character  purports  to  convey,  and  is  under- 
stood to  convey,  nothing  more  than  the  interest  or  estate  of 
which  the  grantor  is  seized  or  possessed  at  the  time ;  and  does 
not  operate  to  pass  or  bind  an  interest  not  then  in  existence. 
The  bargain  between  the  parties  proceeds  upon  this  view; 
and  the  consideration  is  regulated  in  conformity  with  it.  If 
otherwise,  and  the  vendee  has  contracted  for  a  particular 
estate,  or  for  an  estate  in  fee,  he  must  take  the  precaution  to 
secure  himself  by  the  proper  covenants  of  title.^ 

But  this  principle  is  applicable  to  a  deed  of  bargain  and 
sale  by  release  or  quitclaim,  in  the  strict  and  proper  sense  ol 
that  species  of  conveyance.  And  therefore,  it  the  deed 
bears  on  its  face  evidence  that  the  grantors  intended  to  con- 
vey, and  the  grantee  expected  to  become  invested  with,  an 
estate  of  a  particular  description  or  quality,  and  that  the 
bargain  had  proceeded  upon  that  footing  between  the  par- 

■  See  note  to  Oticer  t.  Piatt,  3  How.,  333. 
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ties,  then,  although  it  may  not  contain  any  covenants  of 
mooQi  ^1^1®  ^^  ^^^  technical  sense  of  the  *term,  still  the  legal 
J  operation  and  effect  of  the  instrument  will  be  as  bind- 
ing upon  the  grantor  and  those  claiming  under  him,  in 
respect  to  the  estate  thus  described,  as  if  a  formal  covenant 
to  that  effect  had  been  inserted ;  at  least,  so  far  as  to  estop 
them  from  ever  afterwards  denying  that  he  was  seized  of  the 
particular  estate  at  the  time  of  the  conveyance. 

The  authorities  are  very  full  on  this  subject.  Goodtitle  v. 
Bailey^  Cowp.,  601;  Bensley  v.  Burdon^  2-  Sim.  &  Stu.,  524; 
8.  c,  6  Russ.,  330 ;  2  Barn.  &  Ad.,  278,  where  this  case  is 
referred  to;  Doe  d.  Marchant  v.  Ewington^  8  Scott,  210; 
Itee%  V.  Lloyd^  Wight w.,  129 ;  Bowman  v.  Taylor^  2  Ad.  & 
EL,  278 ;  Lainson  v.  Tremere,  1  Id.,  792 ;  Stone  v.  Wise,  7 
Conn.,  214;  Penrose  v.  Griffith,  5  Binn.  (Pa.),  231;  Benn 
V.  Cornell,  3  Johns.  (N.  Y.)  Cas.,  174 ;  8  Cow.,  586  ;  Carver 
V.  Jackson  ex  d.  Astor,  4  Peters,  1 ;  7  Greenl.  (Me.),  96 ;  4 
Kent,  Com.,  271,  w. ;  1  Smith,  Lead.  Cas.,  p.  460,  note  to  the 
Duchess  of  Kingston's  case. 

In  the  case  of  Bensley  v.  Burdon,  the  party  granting  the 
estate  recited  that  he  was  entitled  to  a  remainder  in  fee, 
expectant  upon  the  determination  of  the  life  estate  of  his 
father,  in  certain  premises  therein  described.  In  point  of 
fact,  he  had  no  interest  in  the  premises  at  the  time;  but 
became  vested  with  an  estate  for  life  in  a  part  of  them  some 
two  years  afterwards,  under  the  will  of  his  father,  and  soon 
after  conveyed  this  interest  to  the  defendant. 

The  Vice-Chancellor  held,  that  the  grantor  having  averred 
in  the  deed  that  he  was  seized  of  a  remainder  in  fee,  expectant 
on  the  death  of  his  father,  he  was  estopped  from  setting  up, 
that,  at  the  time  of  the  grant,  he  was  not  duly  seized  of  the 
estate  according  to  the  averment ;  that  the  estoppel  run  with 
the  land,  and  bound  not  only  the  grantor,  but  all  claiming 
under  him;  and  that  the  defendant  was,  therefore,  equally 
estopped  from  denying  the  title. 

There  was  an  appeal  in  this  case  to  the  Lord  Chancellor, 
and  his  decision  is  referred  to  as  reported  in  5  Russ.,  330; 
but  there  is  an  error  in  the  reference,  and  I  have  not  been 
able  to  find  it. 

But  in  Right  ex  dem.  Jeffreys  v.  Bucknell  (2  Barn.  &  Ad., 
281),  Lord  Tenterden  refers  to  the  case,  and  says  that  the 
judgment  of  the  Vice-Chancellor  was  aifirmed,  and  that  the 
Chancellor  put  his  decision  on  the  ground,  that  the  recital  of 
the  interest  of  the  grantor  in  the  premises  was  an  averment 
of  a  particular  fact,  by  which  the  defendant  was  concluded. 

And  in  the  case  of  Boe  ex  dem.  Marchant  v.  Emngtan, 
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which  was  an  action  of  ejectment  to  recover  possession  of  a 
set  of  chamber  in  Lincoln's  Inn,  it  appeared  that  one 
Boileau,  having  been  admitted  by  the  Benchers  of  the 
society,  the  owners  *of  the  fee,  to  the  chambers  for  rmooA 
life,  had  granted  the  same  to  the  lessor  of  the  plaintiff  *- 
in  trust  to  secure  an  annuity,  reciting  in  the  deed  that  he 
was  well  entitled  to  an  estate  for  life  in  the  chambers. 

Afterwards  Boileau,  by  an  arrangement  with  the  defendant, 
surrendered  to  him  the  possession  of  the  chambers,  who  con- 
tinued to  occupy  them  at  the  time  of  the  commencement  of 
the  suit,  which  was  brought  in  consequence  of  the  annuity 
being  in  arrear. 

By  the  regulations  of  the  society,  it  appeared  that,  in 
order  to  surrender  possession,  the  person  last  admitted  must 
present  a  petition  to  the  Mastei^s  of  the  Bench  for  permission 
to  surrender,  first  paying  all  his  arrear  of  dues ;  and  the  per- 
son who  is  to  succeed  must  also  present  a  petition  to  be  ad- 
mitted ;  and  thereupon,  if  consent  be  given,  then  an  order  is 
entered  that  the  person  admitted  may  have  leave  to  surrender, 
and  the  person  who  is  to  succeed  may  be  admitted  on  paying 
the  fine  and  fees.  And  that  it  is  in  the  discretion  of  the 
masters,  for  the  time  being,  to  make  such  orders  for  the  ad- 
mission to  or  exclusion  from  chambers  in  the  Inn  as  they  may 
think  fit. 

The  lessor  of  the  plaintiff  sought  to  recover  on  the  ground 
that  Boileau  was  estopped  from  denying  that  he  was  seized 
of  an  estate  for  life  in  the  chambers  by  the  recital  in  his  con- 
veyance ;  and  that  the  defendant  coming  in  under  him  was 
equally  estopped. 

Tindall,  C.  J.,  in  giving  judgment,  observed,  that  the  case 
had  very  properly  been  argued  on  the  ground  of  estoppel ; 
for  if  it  were  a  question  of  title,  the  lessor  of  the  plaintiff 
would  clearly  be  out  of  court.  That  he  must  claim  under  the 
estoppel  created  by  the  recital  in  the  deed  of  conveyance. 
He  admitted  that  Boileau  was  bound  by  the  recital ;  and  the 
defendant  also,  if  in  privity  of  estate  ;  that,  according  to  the 
old  authorities,  he  must  either  come  in  the  per  or  the  post, 
that  is,  he  must  claim  from,  through,  or  under  the  party. 
That  the  defendant  did  not  claim  under  Boileau,  but  under 
the  trustees  of  the  society  of  Lincoln's  Inn,  and  therefore  was 
not  estopped  from  denying  the  title. 

Coltman,  J.  observed,  that,  as  between  Boileau  and  the  les- 
sor of  the  plaintiff,  the  former  might  be  estopped  from  deny- 
ing that  he  had  the  estate  he  represented  by  his  deed ;  but 
that,  to  enable  the  plaintiff  to  succeed,  it  was  necessary  for 
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him  to  show  that  the  defendant  claimed  through  or  under 
Boileau,  so  that  the  estoppel  should  affect  him. 

In  the  case  of  Bonnnan  v.  Tat/lor^  Lord  Denman,  C.  J.  ob- 
served, that,  "  as  to  the  doctrine  laid  down  in  Co.  Litt.,  362 
b.,  that  a  recital  doth  not  conclude,  because  it  is  no  direct 
moof.-}  *aflBrmation,  the  authority  of  Lord  Coke  is  a  very  great 
J  one ;  but  still,  if  a  party  has  by  his  deed  recited  a 
specific  fact,  though  introduced  by  a  ^  whereas,'  it  seems  to 
me  impossible  to  say  that  he  shall  not  be  bound  by  his  own 
assertion  so  made  under  seal." 

And  Taunton,  J.  remarked,  in  the  same  case,  that  the  law 
of  estoppel  is  not  so  unjust  or  absurd  as  it  has  been  too  much 
the  custom  to  represent.  The  principle  is,  that,  where  a  man 
has  entered  into  a  solemn  engagement  by  deed  under  his  hand 
and  seal  as  to  certain  facts,  he  shall  not  be  permitted  to  deny 
any  matter  which  he  has  so  asserted. 

In  the  case  of  Fairbanks  v.  Williamson,  there  was  no  cove- 
nant of  title  in  the  deed,  which  was  in  fee ;  but  the  grantor 
covenanted  that  neither  himself,  his  heirs,  or  assigns  would 
ever  make  any  claim  to  the  premises.  The  court  held  that 
this  operated  as  an  estoppel,  not  only  upon  him,  but  upon  all 
claiming  under  him,  from  setting  up  an  after-required  title 
to  the  land  against  the  grantee  or  those  in  privity  with  him. 
In  Jackson  ex  dem.  Munroe  v.  Parkhurst  et  cU,  (9  Wend. 
(N.  Y.),  209),  the  recovery  was  placed  altogether  on  the  ground 
of  estoppel,  the  defendant  holding  under  the  grantor  of  the 
deed  in  which  the  title  was  recited.  And  in  Right  ex  dem. 
Jefferys  v.  Bucknell,  where  the  recital  in  the  deed  was,  that 
the  grantor  was  legally  or  equitably  entitled  to  an  estate  in 
fee  in  the  premises,  the  court  refused  to  bind  the  party  com- 
ing in  under  him  as  a  purchaser  for  a  valuable  consideration 
of  the  after-acquired  title,  solely  on  the  ground  that  there  was 
no  certain  and  precise  estate  set  forth  in  the  recital. 

The  principle  deducible  from  these  authorities  seems  to  be, 
that,  whatever  may  be  the  form  or  nature  of  the  conveyance 
used  to  pass  real  property,  if  the  grantor  sets  forth  on  the 
face  of  the  instrument,  by  way  of  recital  or  averment,  that  he 
is  seized  or  possessed  of  a  particular  estate  in  the  premises, 
and  which  estate  the  deed  purports  to  convey ;  or,  what  is 
the  same  thing,  if  the  seizin  or  possession  of  a  particular 
estate  is  affirmed  in  the  deed,  either  in  express  terms  or  by 
necessary  implication,  the  grantor  and  all  persons  in  privity 
with  him  shall  be  estopped  from  ever  afterwards  denying  that 
he  was  so  seized  and  possessed  at  the  time  he  made  the  con- 
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veyance.^  The  estoppel  works  upon  the  estate,  and  binds  an 
after-acquired  title  as  between  parties  and  privies. 

The  reason  is,  that  the  estate  thus  affirmed  to  be  in  the 
party  at  the  time  of  the  conveyance  must  necessarily  have 
influenced  the  grantee  in  making  the  purchase,  and  hence  the 
grantor  and  those  in  privity  with  him,  in  good  faith  and  fair 
♦dealing,  should  be  for  ever  thereafter  precluded  from  r*oog 
gainsaying  it.  L 

The  doctrine  is  founded,  when  properly  applied,  upon  the 
highest  principles  of  morality,  and  recommends  itself  to  the 
common  sense  and  justice  of  every  one.  And  although  it 
debara  the  truth  in  the  particular  case,  and  therefore  is  not 
unfrequently  characterized  as  odious,  and  not  to  be  favored, 
still  it  should  be  remembered  that  it  debars  it  only  in  the 
case  where  its  utterance  would  convict  the  party  of  a  pre- 
vious falsehood ;  would  be  the  denial  of  a  previous  affirmation 
upon  the  faith  of  which  persons  had  dealt,  and  pledged  their 
credit  or  expended  their  money. 

It  is  a  doctrine,  therefore,  when  properly  understood  and 
applied,  that  concludes  the  truth  in  order  to  prevent  fraud 
and  falsehood,  and  imposes  silence  on  a  party  only  when  in 
conscience  and  honesty  he  should  not  be  allowed  to  speak. 

Now,  applying  this  doctrine  to  the  case  in  hand,  our  next 
inquiry  will  be,  whether  or  not  John  J.  Van  Rensselaer  af- 
firmed, in  his  deed  of  January  1, 1795,  to  Penfield,  that  he 
was  seized  of  an  estate  in  fee  in  the  premises,  and  whether 
the  deed  purports  on  its  face  to  convey  an  estate  of  that  de- 
scription. 

As  to  the  question  involved  in  the  latter  branch  of  the 
inquiry,  we  need  only  refer  to  the  words  of  the  grant  to  de- 
termine it.  The  deed  is  of  all  the  right,  title,  and  interest 
of  the  grantor  in  the  tract  of  land  to  Penfield,  his  heirs  and 
assigns  for  ever,  terms  that  would  have  passed  an  estate  in 
fee,  if  John  J.  had  been  seized  of  it  at  the  time  of  the  con- 
veyance. 

The  most  important  question  arises  upon  the  other  branch 
of  the  inquiry.  Has  the  grantor  affirmed  on  the  face  of  the 
deed  that  he  was  seized  of  this  particular  estate  in  the  prem- 
ises at  the  time  he  made  the  grant  ? 

The  argument  on  the  part  of  the  complainant  is,  that,  al- 
though the  granting  words  of  the  deed  are  broad  and  com- 
prehensive,— such  as,  "  have  granted,  bargained,  sold,  aliened, 
enfeoffed,  assured,  released,  and  confirmed,  and  by  these 
presents  do  grant,  bargain,  sell,  alien,  enfeoff,  assure,  release, 

^  Followed.    Bush  v.    Cooper,  18  How.,  88. 
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and  confirm  unto  the  said  Daniel  Penfield,*'  **  and  tx>  his  heirs 
and  assigns  for  ever,  all  and  singular  the  aforesaid  tract  of 
land,"  &c.,  *'*'  and  also  all  leases  of  and  concerning  any  part  or 
parts  of  the  said  granted  premises ;  and  also  aJl  the  estate, 
right,  title,  interest,  property,  possession,  claim,  and  demand 
of  them,  the  said  John  J.  Van  Rensselaer  and  Catherine,  his 
wife,  in  the  same," — ^yet  the  g^nt  is  qualified  by  the  haben- 
dum clause, — **  to  have  and  to  hold  the  said  tract  of  laud  so 
described,  and  so  butted  and  bounded  as  above  recited,  &c., 
unto  the  said  Daniel  Penfield,  his  heirs  and  assigns,  to  the 
*S271  ^"'^  proper  *use  and  behoof  of  the  said  Daniel  Pen- 
-1  field,  his  heirs  and  assigns  for  ever,  in  as  full  and  ample 
a  manner  as  the  said  John  J.  Van  Rensselaer  now  hath  and 
enjoyeth  the  same,  and  in  as  full  and  ample  a  manner  as  the 
same  hath  heretofore  been  had  and  enjoyed  by  the  said  John 
J.  Van  Rensselaer,  or  lawfully  might,  if  these  presents  were 
not  made,  be  had,  used,  occupied,  or  enjoyed  by  him,  his  heirs 
or  assigns." 

This  latter  clause,  it  is  supposed,  restricts  and  qualifies  the 
general  words  in  the  grant,  and  confines  the  effect  and  opera- 
tion of  the  deed  to  the  conveyance  of  such  an  estate  as  the 
grantor  was  seized  and  possessed  of  at  the  time ;  and,  as  this 
was  an  estate  for  life  with  remainder  over,  it  operated,  and 
was  intended  to  operate,  to  convey  only  this  estate. 

Were  there  nothing  else  in  the  case,  there  might  be  much 
difficulty  in  furnishing  a  satisfactory  answer  to  this  view, 
although  no  one,  we  think,  can  read  the  deed  without  being 
strongly  impressed  with  the  conviction,  that  both  parties  sup- 
posed they  were  dealing  with  the  fee,  and  that  the  bargain 
was  made  upon  that  understanding! 

But,  in  order  fully  to  comprehend  and  interpret  this  quali- 
fying clause  in  the  habendum^  it  is  material  to  look  into  the 
nature  and  condition  of  the  title  at  the  time,  and  the  mode 
of  enjoying  the  estate,  and  also  into  the  evidences  of  the  title 
which  were  turned  over  to  the  purchaser  at  the  execution  of 
the  contract,  all  of  which  appear  in  the  deed  and  articles  of 
agreement  therein  recited  and  referred  to. 

As  we  have  already  said,  in  another  branch  of  the  case,  a 
part  of  the  tract  had  been  previously  conveyed  in  fee,  and 
amongst  others  by  the  grantor  himself,  and  which  is  excepted 
from  the  grant.  Much  the  larger  part  was  at  the  time  in  the 
occupation  of  tenants  under  leases  in  fee,  or  for  the  lives  of 
the  lessees,  with  rents  reserved,  made,  amongst  others,  also 
by  John  J.,  which  leases  were  transferred  to  Penfield  as 
muniments  of  the  title.     The  articles  of  agreement  provided 


DECEMBER  TERM,   1850.  827 


Van  Rensselaer  v.  Kearney  et  al. 


for  the  traDsfer  of  these  leases,  and  the  deed  itself  in  terms 
embraces  them  in  the  granting  clause. 

In  the  articles  of  agreement,  also,  Penfield  is  required  to 
covenant  that  he  will  execute  leases,  according  to  the  terms 
and  conditions  upon  which  they  had  been  usually  granted,  of 
certain  portions  of  the  tract  to  several  persons  therein  named ; 
and  which  leases,  as  we  have  seen,  according  to  the  custom  of 
granting,  were  to  be  made  in  fee,  or  for  the  lives  of  the  lessees. 
The  deed  also  contains  the  recital  of  a  mortgage  in  fee  upon 
the  estate,  given  by  John  J.,  the  11th  August,  1791,  to 
Schuyler,  for  securing  the  payment  of  $7,750,  which  Penfield 
was  to  discharge  out  of  the  purchase-money. 

*Now  all  these  instruments  affecting  the  title,  and  r«qoo 
showing  the  tenure  and  conditions  by  and  under  which  *- 
the  estate  was  held  and  enjoyed,  are  particularly  referred  to 
in  the  articles,  and  in  the  deed  of  conveyance,  and  are  thus 
virtually  incorporated  into  the  same;  and  were  so  for  the 
purpose  of  describing  with  greater  precision  the  nature  and 
condition  of  the  title,  and  of  the  rights  and  interests  of  the 
grantor  in  the  tract  conveyed.  And  looking  at  them,  and  at 
the  right  and  title  therein  asserted  and  ainrmed,  and  upon 
the  faith  of  which  the  purchase  was  made  and  the  deed 
taken,  we  shall  be  enabled  to  comprehend  and  give  proper 
application  to  the  words  habendum  ;  namely,  that  the  grantee. 
Ins  heirs  and  assigns,  shall  hold  in  as  full  and  ample  a  manner 
as  the  same  is  possessed,  occupied,  and  enjoyed  bj^  the  grantor, 
or  as  might  be  possessed  and  enjoyed  by  him,  his  heirs  and 
assigns,  if  these  presents  had  not  been  made. 

Admit  that  the  clause  refers  to  the  title  and  estate  pos- 
sessed by  the  grantor,  as  well  as  to  the  premises  described, 
what  title  and  estate  ?  Manifestly  that  which  is  evidenced 
by  the  muniments  of  title  before  referred  to,  and  particularly 
identified  and  described  in  the  granting  clause  of  the  deed,  a 
title  evidenced  by  leases  in  fee  with  rent  reserved,  made  by 
John  J.  and  his  ancestors,  and  which  passed  to  the  grantee 
as  securing  the  rents  and  profits  issuing  out  of  and  belonging 
to  the  estate  conveyed. 

These  leases  characterize  the  title  to  the  tract  sold,  and 
afford  evidence  that  cannot  be  mistaken  of  the  estate  intended 
to  be  conveyed,  and  it  was  the  enjoyment  of  this  estate  and 
interest  in  the  premises,  in  the  manner  and  way  in  which  the 
grantor  had  used,  occupied,  and  enjoyed  the  same,  to  which 
the  habendum  clause  refers.  This  affords  a  full  explanation 
of  its  object  and  meaning. 

The  reference  to  these  leases,  and  virtual  incorporation  of 
them  into  the  deed,  and  transfer  as  muniments  of  the  title, 
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especially  those  made  by  John  J.  himself,  together  with  the 
mortgage  in  fee  to  Schuyler  which  was  to  be  raised  out  of 
the  purchase-money,  and  the  covenants  required  of  Penfield 
to  grant  similar  leases  to  certain  persons  named,  all  clearly 
import,  on  the  face  of  the  instrument,  an  assertion,  or  aflBr 
mation  on  the  part  of  the  grantor,  that  he  was  seized  of  a 
title  that  enabled  him  to  make  the  leases  and  mortgage,  and 
that  would  also  enable  Penfield  to  grant  similar  leases, 
namely,  leases  in  fee;  and  which  brings  the  case  directly 
within  the  principle  of  law  already  stated,  that  estops  him, 
and  those  coming  in  under  him,  from  denying  that  he  was  so 
seized. 

The  estoppel  works  upon  the  estate,  and  passes  with  it,  and 

*^2Q1  *^"^^^  ^^®  ^^^^®  subsequently  acquired  by  the  death  of 
J  his  eldest  son,  the  first-born  tenant  in  tail. 
We  are  satisfied,  therefore,  after  the  fullest  consideration 
of  the  case,  that  the  decree  of  the  court  below  is  right,  and 
should  be  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New-York,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with 
costs. 


John  Den,  Lessee  of  Polly  Weathebhbad,  Plaintebt 
IN  EBBOB,  V.  John  Baskebville,  John  White,  John 
Pabkeb,  Petbb  Haynes,  William  Stewabt,  Nancy 
Stewabt,  Nelson  B.  Tubneb,  Jacob  Gallaspib,  Petbb 
Bbyson,  Benjamin  Pabbish,  William  Johnson,  Rbuben 
D.  Bbown,  Thomas  Saundebs,  Richabd  Winn,  Thomas 
Stone,  Bevebly  Head,  David  Chenault,  W.  W. 
Weathbbhead,  John  Weathebhbad,  Gbobgb  T. 
Bbown,  B.  F.  Shabp,  and  Fbancis  Rogan. 

Where  a  will  contained  the  following  expressions :  "  my  estate  to  be  equally 
diridcd  amongst  my  children/'  and  also,  "  my  lands  and  slaves  to  be  equally 
divided  amongst  my  children";  and  had  in  it  also  the  following  clause: 
"  to  each  of  my  daughters  a  small  tract  of  land/' — the  last  clause  must  be 
rejected  as  void  and  inoperative,  and  cannot  be  used  for  the  purpose  of 
showing  such  an  ambiguity  as  would  let  in  extrinsic  testimony  to  explain 
the  intentions  of  the  testator. 

Wlien  such  testimony  is  introduced,  it  must  be  of  facts  unconnected  with  any 
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general  declaration  or  wishes  expressed  by  a  testator  for  the  disposition  of 
his  property.    In  the  present  case,  the  testimonj  offered  purported  to  ex- ' 
press  those  wishes,  and  was  therefore  inadmissible.^ 

Where  the  Circuit  Court  instructed  the  jury  that  they  might  consider  the  acts 
of  one  of  the  daughters  and  her  husband,  in  acquiescing  in  a  partition,  and 
in  receiring  "  a  small  tract  of  land,"  as  a  recognition  of  the  true  construc- 
tion of  the  will  to  be,  that  the  daughters  were  not  entitled  to  an  equal  share, 
the  acts  of  partition  being  accompanied  by  long  adverse  possession,  say 
thirty  or  forty  years,  this  instruction  was  erroneous.  The  daughter  was  a 
minor  when  she  married,  and  continued  covert  until  within  a  short  time  be- 
fore she  brought  the  suit.  No  presumption,  arising  from  her  acts,  could 
therefore  be  made  against  her. 

And  a  recognition  by  her,  when  freed  from  coverture,  of  a  sale  which  she 
had  made  in  conjunction  with  her  husband,  amounted  to  no  more  than  a 
ratification  of  that  particular  sale. 

So,  also,  an  instruction  was  erroneous,  that  the  jury  might  presume  from  the 
evidence  that  there  had  been  a  legal  partition  of  the  testator's  land  in  re- 
spect to  his  daughters,  by  order  of  a  court,  when  the  executor  assigned  to 
them  certain  parts  of  it.  By  the  laws  of  the  State  where  the  lands  were, 
such  a  partition  was  a  judicial  act,  and  became  a  record. 

*The  doctrine  of  presumption  as  to  records,  or  proving  their  existence  p^qqa 
cUiunde,  explained.  ■- 

In  the  present  case,  the  proof  is  that  the  partition  was  not  made  by  the  order 
of  a  court. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  Stetes  for  the  Middle  District  of 
Tennessee. 

The  whole  evidence  given  upon  the  trial  in  the  Circuit 
Court  was  incorporated  into  the  bill  of  exceptions,  which 
must  be  inserted  in  this  statement,  and  the  preliminary  nar- 
rative must  therefore  be  brief. 

On  the  20th  of  July,  1788,  Anthony  Bledsoe  was  killed  by 
the  Indians  under  circumstances  which  are  minutely  detailed 
in  the  evidence.  The  will  which  was  executed  by  him, 
whilst  in  great  bodily  suffering  and  surrounded  by  an 
alarmed  family,  was  as  follows : — 

"  In  the  name  of  God,  amen. 

"  Being  near  to  death,  I  make  my  will  as  follows :  I  desire 
my  lands  at  Kentucky  to  be  sold,  likewise  my  land  on  Hols- 
ton,  at  the  discretion  of  my  executors:  my  children  to  be 
educated  in  the  best  manner  my  estate  will  permit;  my 
estate  to  be  equally  divided  amongst  my  children ;  to  each 
of  ray  daughters  a  small  tract  of  land ;  my  wife  to  keep  pos- 
session of  the  four  oldest  negroes  for  the  maintenance  of  the 
family ;  my  lands  and  slaves  to  be  equally  divided  among  my 

^  But  declarations  of  the  testator  fraud  in  obtaining  the  will.     Smith  v. 

made  before  or  at  the  time  of  making  Fenner,   1   Gall.,   170.      Or  to    show 

the  will,  or  even  afterwards,  if    so  forgery  of  the  will.     Turner  v.  Hand, 

near  as  to  be  part  of  the  res  oestce,  are  13  Leg.  Int.,  196. 
admissible  for  the  purpose  of  showing 

847 


880  SUPREME  COURT. 

Weatherhead's  Lessee  v.  Baskerville  et  al. 

children.  I  appoint  my  brother,  Isaac  Bledsoe,  and  Colonel 
Daniel  Smith,  executors,  with  my  wife,  Mary  Bledsoe,  exe- 
cutrix. At  the  decease  of  my  wife,  the  four  above  negroes 
to  be  equally  divided  among  my  children. 

"Anthony  Bledsoe,    [seal.] 

"  Signed,  sealed,  and  delivered  in  the  presence  of  us,  this 
20th  of  July,  1788. 

"James  Clendbning, 
Thomas  Murray, 
Hugh  Rogan. 

*•  State  of  North  Carolina. — Sumner  County  Courts  October 

Term,  1788. 

"The  last  will  and  testament  of  Anthony  Bledsoe,  de- 
ceased, was  produced  in  open  court,  and  proved  by  the  oath 
of  Thomas  Murray  and  Hugh  Rogan,  subscribing  witnesses 
thereto.    Recorded  and  examined  October  18, 1788." 

At  this  time  Bledsoe  had  ten  children,  viz.  five  sons  and 
five  daughters.  After  his  death  a  posthumous  daughter  was 
born.  Polly,  who  afterwards  married  Weatherhead,  and  was 
the  plaintiff  in  error,  was  the  eighth  child. 

In  1793,  the  executor  and  executrix  (and  after  the  death 
*^^n  ^^  *^^®  executor,  the  executrix  alone)  conveyed  to 
J  three  of  the  daughters  each  a  tract  of  land,  by  deeds 
of  which  the  following  is  an  example : — 

"This  indenture,  made  this  3d  day  of  January,  A.  D.,  1793, 
between  Isaac  Bledsoe  and  Mary  Parker,  executor  and  exe- 
cutrix of  Anthony  Bledsoe,  deceased,  of  Sumner  County,  and 
territory  of  the  United  States,  south  of  the  river  Ohio,  of  the 
one  part,  and  David  Shelby,  of  the  county  and  territory 
aforesaid,  of  the  other  part,  witnesseth :  That  they,  said  Isaac 
Bledsoe  and  Mary  Parker,  pursuant  to  the  last  will  and  tes- 
tament of  the  said  decedent,  hath  given  and  granted,  aliened, 
enfeoffed,  and  confirmed,  and  by  these  presents  doth  give, 
grant,  alien,  enfeoff,  and  confirm,  unto  the  said  David  Shelby, 
all  that  tract  or  parcel  of  land  situate  in  the  county  afore- 
said," &c.,  &c.,  containing  320  acres  of  land  more  or  less. 

In  1796  the  records  of  the  District  Court  of  Mero  District, 
on  the  equity  side  thereof,  were  burned  and  destroyed.  This 
court  had  jurisdiction  of  the  partition  and  division  of  estates 
and  other  matters  in  equity  in  the  county  of  Sumner,  where 
the  lands  were  situated,  from  the  time  of  making  the  will 
until  the  destruction  took  place. 

In  1799  Polly,  being  then  a  minor,  married  Weatherhead, 
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and  immediately  thereafter  took  possession  of  the  820  acres 
which  were  assigned  to  her. 

On  the  5th  of  January,  1801,  the  residue  of  the  land  which 
remained  after  giving  the  daughters  320  acres  each  was 
divided  amongst  the  sons,  by  commissioners  appointed  by  an 
order  of  Sumner  County  Court. 

On  the  I9th  of  August,  1818,  Polly  Weatherhead  and  her 
husband  sold  to  her  brother,  Henry  R.  Bledsoe,  the  tract  of 
land  which  hiid  been  assigned  to  her,  and  shortly  afterwards 
removed  to  Mississippi. 

In  1843  Mr.  Weatherhead  died. 

In  October,  1846,  Pollj'^  Weatherhead  brought  an  action  of 
ejectment  in  the  Circuit  Court  of  the  United  States  for  the 
Middle  District  of  Tennessee,  against  the  persons  named  in 
the  titling  of  this  report,  for  the  whole  tract  of  6,280  acres. 
The  defendants  appeared,  confessed  lease,  entry,  and  ouster, 
and  at  March  term,  1847,  the  cause  came  on  for  trial.  Under 
the  charge  of  the  court,  which  is  set  out  in  the  bill  of  excep- 
tions, the  jury  found  a  verdict  for  the  defendants. 

The  following  is  the  bill  of  exceptions. 

"Polly  Weatherhead's  Lessee  v.  William  Basker- 
ville AND  OTHERS. 

"This  cause  came  on  to  be  tried  before  the  honorable 
John  *Catron  and  Morgan  W.  Brown,  judges,  and  a  r*Qqo 
jury;  when,  to  maintain  the  issue  on  her  part,  the  '- 
plaintifi*  introduced  in  evidence  and  read  a  grant  to  Anthony 
Bledsoe,  for  6,280  acres  of  land,  from  the  State  of  North  Car- 
olina, described  as  is  stated  in  the  declaration,  and  proved 
that  she  was  one  of  the  eleven  children  of  Anthony  Bledsoe, 
deceased,  who  died  in  1788.  She  then  oflfered  to  read  a  copy 
of  the  will  of  Anthony  Bledsoe,  from  the  records  of  the 
County  Court  of  Sumner  County,  to  the  reading  of  which 
copy  the  defendants  excepted,  but  the  court  admitted  the 
copy  as  proper  primd  facie  evidence  for  plaintiff. 

"  And  suggesting  fraud  and  mistake  in  the  drawing  and  ob- 
taining the  will,  and  irregularity  in  the  executing  or  attesta- 
tion thereof,  and  insisted  that  the  original  will  should  be  pro- 
duced in  court,  and  the  said  original  will  was  produced 
accordingly ;  a  copy  of  which,  with  the  probate  thereon,  is 
hereunto  annexed,  marked  A,  and  made  a  part  of  this  bill  of 
exceptions. 

"In  admitting  General  Hall's  evidence,  he  stated  what 
Isaac  Bledsoe  and  his  wife  had  told  him  was  the  true  will  of 
Anthony  Bledsoe.    That  is,  in  substance,  that  each  of  the 
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testator's  daughters  shall  have  a  small  tract  of  land,  and  that 
on  his  (General  HalFs)  repeating  the  statements  of  Isaac 
Bledsoe  and  his  wife  to  Rogan,  he  said  that  the  statement 
made  to  General  Hall  was  about  what  had  occurred  in  sub- 
stance. Rogan  having  proved  the  will  in  the  Sumner  County 
Court  in  1788,  as  a  subscribing  witness  thereto,  the  court 
held  that  the  will,  according  to  the  State  laws  of  North  Caro- 
lina, was  primd  facie  established,  and  that  a  copy  might  be 
read  by  tne  plaintiff,  and  which  was  read  accordingly.  The 
court  also  held,  that,  to  make  Rogan's  proof  valid,  it  must  be 
presumed  by  the  court  and  jury  that  Rogan  proved  all  the 
necessary  facts  to  constitute  a  good  will  to  pass  lands,  the 
same  as  if  Rogan  then  had  proveu  the  same  facts  before  the 
jury.  But  tlmt  evidence  might  be  let  in  on  the  trial  to  con- 
tradict what  Rogan  was  presumed  to  have  proved  in  1788, 
before  the  Sumner  County  Court,  when  the  will  was  there 
recorded.  It  was  proved  that  Rogan  had  been  dead  for  many 
years,  and  that  the  other  subscribing  witnesses  were  also 
dead.  The  copy  was  offered  and  admitted,  and  General 
Hall's  evidence  in  opposition  to  the  validity  of  the  will  ad- 
judged to  be  proper,  and  heard  to  the  extent  above  stated, 
in  the  progress  of  the  trial,  and  one  day  before  the  original 
will  was  produced,  on  a  suipoena  duces  tecum^  issued  on  the 
part  of  the  defendants  to  the  officer  having  the  same  in  his 
custody. 

The  defendants,  except  the  two  Stuarts,  were  proved  to 
have  been  in  possession  at  the  time  of  bringing  this  suit.  To 
j^qoQ-i  the  *reading  or  the  original  paper  writing  called  the 
J  will,  or  so  much  thereof  as  contains  the  devise  of  the 
lands  equally  among  his  children,  the  defendants  objected, 
and  the  plaintiff  then  proved  the  handwriting  of  Anthony 
Bledsoe  and  of  the  three  subscribing  witnesses,  and  that  they 
were  dead.  It  was  also  proved  by  the  plaintiff  that  none  of 
the  sons  of  A.  Bledsoe  had  taken  possession  of  the  Greenfield 
land  until  after  the  marriage  of  plaintiff. 

^^Mr8.  Shelby* %  Evidence. 

"  It  was  proved  by  Mrs.  Shelby,  that  her  sister  (the  plain- 
tiff) had  always  complained  about  not  getting  an  equal  share 
of  all  the  lands  of  her  father  under  the  will,  and  that  she  re- 
turned from  Alabama  or  Mississippi  several  times,  and  tried  to 
have  suit  brought  for  it. 

"  Dr,  Shelby* B  Evidence. 

"  It  was  proved  by  Dr.  Shelby,  that  James  Weatherhead 
had  come  into  this  country  several  times  about  this  business, 
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and  claimed  his  wife's  eleventh  part  of  the  land.  There  was 
no  proof  that  this  claim  of  wife  or  husband  came  to  the 
knowledge  of  defendants,  or  those  under  whom  they  claim. 

"  Malone*8  Evidence. 

"It  was  proved  by  William  Malone,  that,  about  fifteen 
vears  ago,  a  contract  was  made  by  the  i)laiutiff,  or  her  hus- 
band, with  an  attorney,  to  bring  suit  in  this  case,  but  being 
unable  to  give  security  for  a  fee  of  $600  then  agreed  upon, 
the  suit  was  not  brought  and  the  thing  failed ;  they  came  to 
this  State  several  other  times  on  this  business,  but  could 
never  get  the  suit  commenced.  It  was  also  proved  that 
James  Weatherhead,  the  husband  of  the  plaintiff,  was  an 
honest  man,  of  good  common  sense,  but  deficient  in  energy 
and  resolution.  He  was  a  *  good,  easy  man,'  and  died  insol- 
vent. 

"  HalVi  Evidence. 

"  General  William  Hall  was  introduced  by  the  plaintiff. 
He  proved  the  boundaries  of  the  grant,  dated  day  of  , 
1787 ;  that  he  surveyed  the  land  called  for  in  the  grant ;  the 
number  of  acres  called  for  in  the  grant  is  6,280,  but  it  held 
out  250  acres  more ;  that  all  the  defendants  were  in  the  pos- 
session of  the  land  called  for  in  this  grant  at  the  commence- 
ment of  this  action,  except  the  two  otuarts  ;  that  the  plain- 
tiff, Polly  Weatherhead,  was  a  daughter  of  Colonel  Anthony 
Bledsoe ;  he  thinks  in  the  fall  of  the  year  1799  she  inter- 
married with  James  Weatherhead,  she  then  being  under  the 
age  of  twenty-one  *years.  Being  cross-examined  by  r*QQ4 
defendants,  states  that  he  was  well  acquainted  with  ^ 
Colonel  A.  Bledsoe,  who  was  killed  by  the  Indians  in  1788  ; 
that  his  house  stood  within  about  six  feet  of  the  house  of 
Colonel  Isaac  Bledsoe  at  the  time  A.  Bledsoe  was  killed  by 
the  Indians ;  Ant.  Bledsoe  had  a  fort  upon  the  Greenfield 
grant ;  Isaac  Bledsoe  at  Bledsoe's  Lick ;  the  Indians  had  be- 
come very  troublesome,  and  Ant.  Bledsoe  had  broke  up  his 
fort,  and  moved  into  the  fort  of  Colonel  Isaac  Bledsoe.  Upon 
the  night  of  the  20th  of  July,  1788,  about  the  hour  of  mid- 
night, the  Indians  approached  the  house  of  Isaac  Bledsoe,  and 
lay  in  ambuscade  about  forty  yards  in  front  of  the  passage 
dividing  the  house,  and,  with  a  view  of  drawing  out  those  in 
the  house,  caused  a  portion  of  the  Indians  to  ride  through  a 
lane  rapidly  by  the  house ;  upon  which  Anthony  Bledsoe  and 
his  servant  man,  Campbell,  arose,  and  walked  into  the  pas- 
sage, when  A.  Bledsoe  and  Campbell  were  both  shot  down. 
Colonel  A.  Bledsoe  was  shot  with  a  large  ball,  which  struck 
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withiD  a  half  inch  of  his  navel,  and  passed  straight  through 
his  body,  coming  out  at  his  back ;  and  from  the  great  pain 
and  racK  of  misery  he  suffered  from  the  time  he  was  shot  till 
his  death,  he  was  satisfied  his  intestines  were  torn  to  pieces ; 
he  died  at  sunrise  the  next  morning. 

"  The  witness  states  that  the  firing  of  the  Indians  aroused 
him  to  his  gun.  He  heard  great  lamentations  in  the  house  of 
Colonel  A.  Bledsoe,  and  he  went  down  to  the  fort  yard  to 
ascertain  who  was  shot;  he  was  informed  that  Colonel  A. 
Bledsoe  and  Campbell  were  mortally  wounded,  and  some  said 
that  preparations  were  being  made  for  writing  his  will.  He, 
on  consultation  with  others,  concluded  to  put  himself  in  a 
condition  to  resist  an  anticipated  attack  from  the  Indians,  and 
returned  to  their  portholes  awaiting  the  attack,  and  there 
remained  until  about  the  break  of  day,  when  he  went  into  the 
room  where  Colonel  A.  Bledsoe  lay  ;  he  died  about  one  hour 
afterwards ;  he  did  not  hear  Colonel  A.  Bledsoe  speak  on  the 
subject  of  the  will ;  he  understood  that  he  had  made  his  will. 
Shortly  after  the  burial  of  Colonel  A.  Bledsoe,  he  was  still 
living  in  the  fort  with  Colonel  Isaac  Bledsoe ;  he  conversed 
with  Isaac  Bledsoe  and  his  wife,  Caty,  on  the  subject  of  the 
will,  and  they  both  informed  him  that,  shortly  after  Colonel 
^A.  Bledsoe  was  shot,  thev  knew  from  the  character  of  the 
wound  that  he  must  shortly  die ;  Caty  went  to  her  husband, 
Isaac  Bledsoe,  and  told  him  he  must  see  his  brother,  and 
suggest  to  him  that  he  must  die,  and  that  some  provision 
should  be  made  for  his  daughters ;  for  if  he  should  die  with- 
out a  will  they  would  get  no  land,  and  the  chief  of  his  estate 
consisted  in  lands;  that  this  suggestion  was  immediately 
«oQ/:-|  made  to  Anthony  Bledsoe  by  Caty  Bledsoe,  *in  the 
J  presence  of  Isaac  Bledsoe ;  and  Anthony  Bledsoe  said 
to  his  brother,  that,  if  he  would  get  pen  and  ink,  he  would 
make  his  will ;  Isaac  Bledsoe  said  he  stepped  to  the  passage 
and  called  Clendeuing  from  the  other  room,  and  he  told  Clen- 
dening  that  he  must  come  and  write  his  brother's  will ;  that  he 
himself  was  so  confused  and  agitated  that  he  could  not  write 
it  himself ;  they  got  a  table  and  placed  it  near  him,  and  while 
Clendening  was  writing  the  caption  of  the  will,  Anthony  Bled- 
soe observed  to  Isaac  Bledsoe  that  he  wanted  him  and  Colonel 
Daniel  Smith  and  his  wife  to  act  as  executors  and  executrix 
of  his  will,  as  he  intended  to  leave  considerable  discretion  with 
him  in  carrying  out  his  will ;  Anthony  Bledsoe  was  suffering 
great  pain,  and  Caty  Bledsoe  got  up  behind  him  in  the  bec^ 
and  supported  him  till  the  will  was  finished.  Isaac  Bledsoe 
said  to  Colonel  A.  Bledsoe,  Mr.  Clendening  is  ready  to  write 
your  will ;  how  do  you  want  your  property  disposed  of?  And 
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Bledsoe  stated  to  Clendening,  that  he  wanted  to  leave  a  small 
tract  of  land  to  each  of  his  daughters,  at  the  discretion  of  his 
executors,  and  the  balance  of  his  lands  to  his  sons,  except  his 
land  on  Holston  and  in  Kentucky,  and  them  he  wished  to  be 
sold  to  raise  and  educate  his  children ;  and  the  balance  of  his 
property  to  be  equally  divided  between  all  his  children,  except 
the  four  oldest  negroes,  and  them  he  wished  to  i-emain  with 
his  wife  till  her  death,  and  then  to  be  equally  divided  among 
his  children.  He  shortly  after  saw  Hugh  Rogaii,  a  subscribing 
witness  to  the  will,  who  lived  within  the  fort  till  1793,  and  had 
a  conversation  with  him  in  regard  to  the  will  of  Colonel  A. 
Bledsoe  ;  and  detailed  to  him  what  Colonel  Isaac  Bledsoe  and 
wife  Caty  had  told  him  about  the  making  of  the  will,  the  same 
that  is  above  specified,  and  that  Hugh  Rogan  then  said  it  was 
about  what  A.  Bledsoe  said  on  that  occasion,  in  substance. 
About  the  time  that  Isaac  Bledsoe  was  about  to  lay  off  the 
land  to  the  four  oldest  daughters,  witness  was  present,  to  wit, 
in  1793;  and  witness  asked  him  what  he  considered  would  be 
a  small  tract  of  land  under  the  will,  when  Colonel  Isaac  Bled- 
soe observed  to  him  that  less  than  320  acres  would  not  make  a 
good  plantation,  and  that  he  intended  to  give  his  own  daugh- 
ters 320  acres  each ;  and  that  he  intended  to  assign  to  his 
brother's  daughters  320  acres  of  the  best  of  the  land  out  of  the 
Greenfield  survey,  and  done  so.  Three  of  the  deeds,  marked 
Nos.  1,  2,  3,  and  made  part  of  this  bill  of  exceptions,  to  wit,  to 
David  Shelby,  William  Neely,  and  James  Clendening,  who 
had  married  three  daughters,  show  the  land  out  of  the  Green- 
field tract  assigned  them.  They  immediately  took  possession 
of  the  land,  all  parties  being  well  pleased.  Clendening  died  on 
his  in  the  year  1822,  when  it  descended  to  his  children;  Neely 
*and  Penny  continued  in  possession  of  theirs  till  they  r*oQf» 
sold,  and  their  assignees  yet  remain  in  possession.  ^ 
Shelby  continued  in  possession  of  his  till  his  death,  in  1822 ; 
Mrs.  Sally  Shelby  sold  it,  and  her  assignees  continue  in  pos- 
session to  this  day.  Each  of  the  tracts  contains  about  400 
acres. 

"  General  Hall  further  stated,  that  the  plaintiff,  Polly 
Weatherhead,  married  James  Weatherhead,  he  thinks,  in  the 
fall  of  the  year  1799,  and  immediately  thereafter  took  posses- 
sion of  their  320  acres  assigned  them  out  of  the  Greenfield 
grant.  She  and  husband  continued  in  possession  till  they 
sold  it  to  her  brother,  Henry  R.  Bledsoe.  Their  deed,  of  the 
19th  of  August,  1818,  is  here  exhibited,  marked  No.  5,  as 
part  of  this  bill  of  exceptions.  Shortly  afterwards  Weather- 
head and  wife  moved  to  Mississippi.  He  never  heard  her  or 
him  put  up  any  claim  to  any  other  portion  of  the  Greenfield 
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tract,  in  opf^'sition  to  the  right  of  the  boys,  Hcniy  R-,  Abra- 
hariiy  and  l2»aac  Bledsoe,  nor  held  any  talk  with  her  on  the 
subject.  The  balance  of  the  grant  of  the  Greenfield  tract,  in 
January,  ISOl,  was  divided  among  the  bi»ys  by  the  commis- 
sioners, SLA  api^ears  by  the  deed  here  exhibited,  marked  No.  7, 
B»  fiart  of  this  bill  of  exee[>tions.  Isaac  Bledsoe  took  posses^ 
sirm,  for  himself  and  brothers^  of  this  land,  before  ISOl ;  he 
thinks  in  1799,  but  would  not  be  certain  ;  whether  before  or 
after  the  marriage  of  plaintiff,  cannot  say:  he  thinks  the 
guardians  of  the  lx>ys  and  girls  rented  the  Greenfield  tract 
out  from  1796,  till  Isaac  Bledsoe  took  possession  himself,  but 
is  not  certain ;  tliat  Abraham  Bledsoe  continued  in  possession 
of  the  land  assigned  him  till  his  death,  about  1816  or  1817 ; 
Henry  K.  BIeds<^>e  of  his  tiU  his  death,  in  1822 ;  Isaac  Bledsoe 
of  his  tUl  he  sold  to  David  Chenault,  the  defendant,  and  John 
Patterson.  The  deeds  are  here  exhibited,  all  of  which  is  ad- 
mitted; need  not  copy  them.  Since  the  year  1800,  Isaac, 
Henry  R.,  and  Abram  Bledsoe,  and  their  assigns,  have  held 
the  peaceable  and  adverse  possession  of  said  tract  of  land 
devised  as  aforesaid.  Previous  to  the  year  1818  there  were 
extensive  clearings  and  improvements  upon  the  land  of  the 
boys ;  many  houses  erected ;  and  from  that  period  to  the  pre- 
sent time  those  clearings  have  been  extended,  and  some  very 
valuable  brick  buildings  been  erected  and  possessed  by  some 
of  the  defendants.  The  improvements  of  this  land  are  exten- 
sive, valuable,  and  permanent,  and  have  been  made  from  the 
year  1800  up  to  the  present  time. 

"  The  Testimony/  of  General  William  Hall^  continued. 

**  The  defendants  read  the  deed  from  Nathaniel  Parker  and 
Mary  Parker,  dated  30th  January,  1796,  for  640  acres  of  land, 
*8871  *w'^^^^  ^^®^  within  the  bounds  of  the  Greenfield  grant, 
J  as  proved  by  the  witness,  General  Hall,  who  stated 
that  the  executor  of  Anthony  Bledsoe  made  the  deed  to  take 
up  a  bond  of  Anthony  Bledsoe  to  Hugh  Rogan.  The  defend- 
ant Francis  Rogan  lives  on  the  part  of  the  Greenfield  grant 
conveyed  to  his  father,  Hugh  Rogan,  as  aforesaid.  The  de- 
fendants then  read  the  bond  of  A.  Bledsoe  to  Hugh  Rogan, 
dated  the  18th  of  April,  1783,  referred  to  in  the  testimony  of 
General  Hall,  exhibit  No.  8 ;  need  not  be  copied.  The  aeed 
is  referred  to,  exhibit  No.  9.  The  defendants  read  the  deed 
from  the  executor  and  executrix  of  Anthony  Bledsoe,  to  wit, 
Isaac  and  Mary  Bledsoe,  of  the  6th  of  April,  1700,  exhibit  No. 
10,  to  William  Bowman.  General  Hall  proved  that  he  was 
present  when  tliis  land  was  run  out ;  that  he  saw  the  bond  of 
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Colonel  Anthony  Bledsoe,  which  was  assigned  to  William 
Bowman  for  this  land;  and  that  the  executor  deeded  this  land 
to  Bowman  in  discharge  of  the  covenants  of  said  land,  and 
this  land  lies  within  the  bounds  of  the  Greenfield  grant. 

"The  defendants  read  the  grant  of  the  State  of  North 
Carolina,  dated  the  27th  of  June,  1793,  for  640  acres,  and 
likewise  read  the  entry  of  the  14th  of  February,  1784,  upon 
which  the  grant  was  founded,  exhibits  No.  11  and  12 ;  need 
not  be  copied.  General  Hall  proved  that  the  grant  of  Evan 
Evans  lies  within  the  bounds  of  the  Greenfield  grant.  The 
defendants  read  the  deed  of  release  from  the  plaintiflF,  and 
Martha  Patterson,  the  wife  of  James  Patterson,  to  John 
Patterson,  (said  Pattersons  married  daughters  of  James 
Clendening  and  Betsey  Clendening,)  dated  the  14th  of 
August,  1846.  General  Hall  proved  that  this  release 
not  only  embraced  the  320  acres  assigned  the  plaintiflF, 
but  likewise  335  acres  of  land,  lying  within  the  bounds 
of  the  Greenfield  grant,  which  is  not  sued  for.  A  deed 
from  Heniy  R.  Bledsoe  to  John  Pattei'son,  Jr.  was  read, 
exhibit  No.  14.  General  Hall  proved  that  this  was  the 
tract  assigned  to  the  plaintiff.  The  record  of  the  County 
Court  of  Sumner  was  read,  showing  that  the  guardians  of 
the  girls  listed  the  320  acres  of  the  Greenfield  grant  from 
1794  till  their  marriage ;  and  the  sons  of  Anthony  Bledsoe, 
by  their  guardians,  listed  the  balance  of  the  Greenfield  grant 
for  the  boys.  General  Hall  proved  that  the  taxes  were  paid 
accordingly  as  listed.  General  Hall  proved  that  the  plaintiflf 
had  some  eight  or  ten  children,  the  oldest  about  forty-eight 
years ;  some  four  or  five  sons-in-law ;  and  that  she  and  hus- 
band, on  several  occasions,  have  been  in  the  county  where 
the  land  lay,  since  their  removal  from  the  county,  as  before 
stated.  General  Hall  proved  the  handwriting  of  Anthony 
Bledsoe  to  the  original  will ;  and  likewise  the  handwriting  of 
the  three  subscribing  witnesses;  *and  that  the  said  r#QQo 
Rogan  and  Clendening  were  men  of  the  very  highest  *- 
character  for  integrity  and  truth.  The  deposition  of  Mrs. 
Desha,  which  is  to  be  copied  as  part  of  this  bill  of  excep- 
tions, was  read  by  the  defendants. 

"  The  plaintiff's  counsel  objected  to  that  part  of  General 
Hall's  testimony  in  which  he  details  what  he  may  have 
heard  Isaac  and  Caty  Bledsoe  and  Hugh  Rogan  say  in  rela- 
tion to  the  circumstances  that  attended  the  making  of  the 
will,  on  the  ground  that  it  was  hearsay.  But  the  court 
allowed  it  to  go  to  the  jury,  to  which  the  plaintiff  excepts. 
The  plaintiflf  objected  to  all  the  testimony  tending  to  prove 
any  thing,  or  state  of  facts  contrary  to  the  written  will,  or  to 
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show  that  HUT  tiinz  ^ras  c-nir^el  -^r  lixsezved  in  the  will 
tbrouTh  misiake. 

■IH» 

'^TLe  defeiiiiiits  ii:tr-.»i-ciei  M^tt  Re^d.  She  proved 
that  she  was  well  aoJTiainted  v::l  c  '.  srl  AnihciaT  Bledsoe; 
be  was  her  t2i.':->.  In  the  re-dj  1T^^.  Ler  fi:hrr.  Isaa4!  Bled- 
«>e-  was  liviTjg  iu  the  f'-'it  Lear  L.r\l>  -e's  Lick;  it  was  reiy 
trouhlesome  times  with  the  Ir.iiaL^  C.I:i-eI  AiitL^:'DT  Bled- 
8/je  had  left  the  Greer.neid  tracu  ai^d  wis  lirii^  in  one  end 
of  my  fetber's  Loaj*-.  Ab:ut  il:  I^i^Lt  •:£  ti-e  i»ih  of  Julj, 
17%i  afuer  the  famiiies  had  retire!  t.-  Wi  J^ines  Clenden- 
ing  announced  that  he  had  dii-ecveiri  &  lae  tsii^ns  near  the 
houses.  Colonel  Anthonv  Bleisz^e  ir:»t  t::»  aird  went  into  the 
passag:e  with  Ca:nph»elL,  it  beii^g  a  ciear  mc^^n^ijrht  night, 
when  Campbell  was  kilie-i  deai  ai^d  CLl>nel  Anthonv  Bled- 
8oe  mortal^v  wounded  hv  a  shot  fiv-in  the  Indians,  the  ball 
having  passed  direcriv  through  his  b  Jy.  I  was  in  the  house 
of  Isaa<;  Ble'Ls^^e.  inr  father,  at  tlie  time;  there  was  diffieultv 
in  getting  light;  at  length  Hu^h  Rog:in  wei.t  t«»  the  kitchen 
and  got  fire  ;  immediately  after,  Anthony  BIe-ls*.»e  was  shot ; 
he  waa  drawn  into  the  house,  having  fallen  from  the  shot; 
when  the  light  came,  his  wound  was  examined  and  discov- 
ered to  be  murtiil ;  he  was  in  extreme  ag.  .ny ;  no  mortal 
could  have  suffered  more;  his  intestines  were  shot  and  torn; 
and  what  is  called  his  caul  fat  came  out  to  a  considerable 
length ;  he  continued  to  suffer  immensely  till  his  death, 
which  occurred  about  sun  up  next  morning :  there  was  great 
confusion  in  the  room,  great  lamentation  and  grief  among 
the  family  and  those  present ;  with  all,  a  momentary  attack 
was  expected  from  the  Indians  till  day.  Shortly  after  the 
light  came,  Anthony  Bledsoe  asked  my  mother,  Caty  Bled- 
soe, wliat  she  thought  of  his  case.  She  told  him  he  must 
inevitably  die,  and  that  he  ought  to  make  preparation  for 
another  world ;  he  seemed  to  have  a  great  deal  of  concern 
410001  abf>ut  that ;  after  a  little,  my  mother  suggested  to  *him 
J  tliat  four  of  his  oldest  children  were  girls,  and  if  he 
died  without  a  will  his  girls  would  get  none  of  his  hinds, 
and  the  chief  of  his  estate  consisted  in  lands ;  and  suggested 
the  idea  of  his  making  »  will,  in  order  to  make  some  pro- 
vision  for  his  daughters ;  ne  seemed  to  hesitiite,  and  said  he 
did  not  know  who  they  would  marry,  but  said  in  the  pres- 
ence of  my  father  and  mother,  and  others,  that,  if  they 
would  have  it  wrote,  he  would  make  a  will. 

"  I  distinctly  recollect,  that  he  said  that  he  wanted  his  Ken- 
tucky and  Holston  land  sold,  and  the  proceeds  applied  to  the 
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education  of  his  children ;  that  he  wanted  a  small  tract  of 
land  given  to  his  daughters,  at  the  discretion  of  his  executors ; 
the  balance  of  his  lands  to  be  equally  divided  among  his  sons ; 
that  the  four  oldest  negroes  to  be  kept  by  his  wife  during  her 
life,  and  the  balance  of  the  property  to  be  equally  divided 
among  all  his  children.  James  Clendening  approached  a 
table  near  where  he  lay,  and  commenced  writing  the  will.  I 
did  not  hear  what  he  said  when  the  will  was  writing,  if  he 
said  any  thing.  I  was  present  all  the  time,  from  the  time  the 
will  was  first  suggested  to  him  to  the  time  of  his  signing  his 
will ;  heard  him  make  no  other  disposition  of  his  estate,  but 
that  which  is  detailed  above.  My  mother  got  behind  Anthony 
Bledsoe,  and  held  him  up  with  her  knees ;  he  talked  but  little, 
was  in  extreme  agony  all  the  time ;  when  he  talked,  he  talked 
sensibly  up  to  his  death.  I  do  not  know  whether  the  will  was 
read  over  to  him  or  not ;  he  signed  his  name  to  it.  My  father, 
Isaac  Bledsoe,  was  standing  by  him  when  my  mother  sug- 
gested to  him  the  propriety  of  making  the  will ;  was  present 
during  the  whole  time  of  the  writing  of  the  will,  and  was 
over  him  when  he  died.  I  was  about  ten  years  of  age  at  that 
time ;  the  occurrences  of  that  night  made  a  deep  and  lasting 
impression  on  my  mind ;  I  recollect  what  was  said  and  done 
more  distinctly  than  transactions  of  late  date,  and  this  has  been 
impressed  upon  my  mind  by  conversation  with  others  since. 
James  Clendening,  the  drawer  of  the  will,  shortly  afterwards 
married  one  of  the  daughters  of  Colonel  Anthony  Bledsoe ; 
he  and  Hugh  Rogan  resided  in  my  father's  fort  some  four  or 
five  years  afterwards ;  my  father  was  appointed  an  executor 
with  the  widow,  previous  to  his  being  killed  by  the  Indians ; 
in  1793,  pursuant  to  the  request  and  will  of  my  uncle,  he 
assigned  to  David  Shelby,  who  had  married  Sally,  the 
oldest  daughter,  a  small  tract  of  land,  the  boundaries  of 
which  contain  about  four  hundred  acres,  as  appears  by  the 
deed ;  the  other  three  daughters,  to  wit,  Betsy,  who  married 
James  Clendening,  Rachel,  who  had  married  William  Neely, 
Susan,  who  had  married  William  Penny,  received  and  had 
assigned  to  them  their  ^portions,  as  appears  by  their  re-  r«Q4A 
spective  deeds  signed  by  the  executors  in  the  year  '- 
1793,  containing  400  acres  of  land,  all  of  which  was  taken  out 
of  the  Greenfield  survey,  covered  by  the  grant  of  1787,  ex- 
hibited by  the  plaintiff  in  the  cause.  In  addition  to  these  four 
children.  Colonel  Anthony  Bledsoe  at  his  death  had  the  fol- 
lowing :  Thomas  and  Anthony,  both  of  whom,  under  age, 
were  killed  by  the  Indians  in  the  year  1794,  Anthony  in  April, 
and  Thomas  in  October,  1794 ;  Isaac,  Polly,  Abram,  Henry, 
and  Prudence,  who  was  born  after  the  death  of  her  father, 
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being  eleven  in  number.  David  Shelby,  James  Clendening, 
William  Neely,  William  Penny,  Joseph  Sewell,  and  James 
Weatherhead  all  married  daughters  of  Colonel  Anthony  Bled- 
soe, and  were  smart  business  men,  and  some  of  them  married 
fifty  or  sixty  years  ago.  James  Weatherhead  married  the 
plaintiff,  Polly,  she  thinks  in  the  fall  of  1799,  and  the  next 
year  took  possession  of  the  320  acres  laid  off  to  her  out  of  the 
Greenfield  tract,  and  continued  in  possession  for  many  years, 
till  they  sold  to  Henry  R.  Bledsoe,  her  brother,  as  appears  by 
their  deed  of  the  19th  of  August,  1818,  which  is  exhibited, 
marked  No.  5.  Sewell  and  his  wife  Prudence  got  a  like  por- 
tion of  land  assigned  them,  from  the  southeast  comer  of 
the  grant ;  all  of  which  portions  they  possessed  and  enjoyed 
till  they  were  all  sold,  except  Clendening's  lot,  which  de- 
scended to  his  heirs.  Clendening  died  in  1822  ;  Isaac  Bledsoe 
took  possession  of  the  balance  of  the  Greenfield  tract  for  him- 
self and  brothers  about  the  year  1800,  she  is  not  positive 
whether  it  was  before  or  after,  and  that  portion  was  divided 
between  them,  as  appears  by  the  report  of  the  commissioners 
in  1801. 

^Parker^B  Evidence. 

"  Nathaniel  Parker,  a  witness  for  defendants,  proved  that  he 
has  always  resided  near  the  Greenfield  tract  of  land  since  the 
year  1796.  That  Isaac,  Henry  R.,  and  Abram  Bledsoe,  and 
the  defendants  claiming  under  them,  have  had  the  possession 
of  the  lands  sued  for  since  the  year  1799  or  1800,  cultivating 
and  improving  the  lands,  building  houses,  &c.,  since  that 
period.  That  James  Weatherhead  married  the  plaintiff  in 
the  fall  of  1799.  That  they  took  possession  of  the  320  acres 
of  land  assigned  the  plaintiff,  he  thinks  in  the  year  1800 ;  that 
they  were  close  neighbors  of  his ;  was  intimate  with  them ; 
James  Weatherhead  worked  on  his  house ;  Penny,  who  mar- 
ried a  daughter  of  Colonel  Anthony  Bledsoe,  was  his  brother- 
in-law;  he  was  well  acquainted  with  Joseph  Sewell,  James 
Clendening,  David  Shelby,  and  William  Neely,  who  married 
likewise  daughters.  They  were  all  smart  men.  Weatherhead 
*^41 1  ^^  ^^  *acting  justice  of  the  peace  for  Sumner  County 
^  for  many  yeara;  David  Shelby  was  the  guardian  of 
Polly  Bledsoe,  the  plaintiff,  and  was  the  clerk  of  the  County 
Court  of  Sumner  for  some  thirty  years,  and  pursued  his  own 
interest  closely.  That  during  all  this  intercourse  and  ac- 
quaintance, he  never  heard  any  claim  on  their  part  upon  any 
portion  of  the  Greenfield  tract  assigned  the  boys. 
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**  Oarr*8  Evidence. 

^^JohD  Carr,  a  witness  for  defendants,  proved  the  same 
facts  in  substance  proved  by  Nathaniel  Parker. 

"  It  was  proved  by  competent  testimony,  which  the  plain- 
tiff does  not  require  to  be  copied  into  this  bill  of  exceptions, 
that  a  division  was  made  of  the  residue  of  the  Greenfield  sur- 
vey after  taking  out  the  shares  assigned  the  daughters,  the 
land  conveyed  to  Rogan  and  Bowman,  and  the  land  covered 
by  the  Evan  Evans  grant,  between  the  three  remaining  sons 
of  Anthony  Bledsoe,  by  partition  in  a  court  of  record,  and 
that  possession  was  continued  under  this  division,  and  the 
deeds  made  under  it,  till  the  bringing  of  this  suit,'  there  being 
a  regular  chain  of  title  from  said  partition,  which  was  made 
in  1801. 

"  It  was  further  proved,  that  possession  had  been  taken  by 
said  sons  jointly  in  the  year  1800,  adversely.  The  plaintiff 
and  her  husband  having  in  that  year  also  taken  possession  of 
the  320  acres  laid  off  to  them  by  the  commissioners,  no  writ- 
ten evidence  of  which  was  adduced. 

^^McGavock  and  HickmarCs  Evidence. 

"  It  was  proved  by  Jacob  McGavock  and  Thomas  Hickman, 
that  the  records  of  the  District  Court  of  Mero  District  on  the 
equity  side  thereof  were  burned  and  destroyed  in  the  year 
1796  ;  and  it  appeared  by  competent  proof,  that  this  was  the 
court  having  jurisdiction  of  the  partition  and  division  of  es- 
tates and  other  matters  in  equity  in  the  county  of  Sumner, 
where  the  land  in  controversy  lies,  from  the  time  of  the  mak- 
ing of  the  will  to  the  date  of  the  destruction  aforesaid. 

"  It  is  admitted  that  the  land  in  controversy  exceeded  the 
sum  or  value  of  two  thousand  dollars. 

"  CJiarge  of  Court. 

"  Whereupon  the  court  charged  the  jury  as  follows : — 
"  We  are  first  of  opinion,  that  parol  evidence  may  be  heard 
to  the  following  extent,  in  reference  to  the  devises  in  the  will 
of  Anthony  Bledsoe :  The  clause,  '  to  each  of  my  daughter  a 
small  tract  of  land,'  we  regard  as  directly  conflicting  with  the 
clause,  ^  my  lands  and  slaves  to  be  equally  divided  amongst 
*my  children.'  It  is  contended  by  the  plaintiffs,  that  r»q4o 
by  these  devises  the  daughters  not  only  take  equally  '- 
with  the  sons  the  lands  oi  the  testator,  but  that  an  additional 
small  tract  is  also  given  to  each  daughter.  From  the  then 
state  of  the  law  of  descents,  which  excluded  the  daughters, 
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and  from  the  number  and  circumstances  of  the  testator's 
family  and  estates,  we  think  this  construction  of  the  conflict- 
ing clauses  cannot  be  adopted;  but  that  the  clause  which 
gives  to  each  of  the  daughtei-s  a  small  tract  of  land  must  be 
regarded  as  unmeaning  and  useless.  That  it  stands  in  con- 
flict with  an  equal  division  is  undeniable.  The  question  then 
is,  whether  this  inconsistency  on  the  face  of  the  will  author- 
izes proof  extrinsic  of  the  recorded  paper,  to  show  that  it  was 
the  intention  and  will  of  Colonel  Bledsoe  to  give  the  daugh- 
ters each  a  small  tract  of  laud  only,  and  not  an  equal  share, 
as  contended  by  the  defendants.  The  distinct  question  for 
the  jury  to  try  is,  whether  Anthony  Bledsoe's  will  was,  that 
his  daughters  should  each  have  a  small  tract  of  land  and  no 
more.  To  find  this  to  be  the  true  will,  the  jury  must  find 
that  the  clause,  '  my  lands  to  be  equally  divided  amongst  my 
children,'  was  not  Anthony  Bledsoe's  will,  but  inserted  with- 
out his  instruction  or  knowledge,  and  contrary  to  his  inten- 
tion, wish,  and  will. 

"  A  paper  writing,  purporting  to  be  a  man's  will  or  deed, 
executed  and  proved  according  to  the  forms  of  law,  shall 
always  be  deemed  such,  unless  positive  proof  of  the  contrary 
is  made  out  clearly.  In  the  case  of  a  devise,  it  must  be  shown 
that  the  testator's  will  and  intention  was  difTerent  at  the 
time  of  making  the  instrument,  and  that  that  will  and  inten- 
tion was  not  embodied  in  the  writing,  either  by  fraud  or  mis- 
take at  the  time ;  or,  in  other  words,  that  that  which  he  posi- 
tively willed  was  wrongfully  set  down,  either  designedly, 
which  would  be  fraud,  or  not  designedly,  which  would  con- 
stitute mistake ;  but  both  standing  upon  the  same  principle 
in  law  and  in  fact,  in  au  issue  of  devastavit  vel  non  ;  and  on 
these  principles  the  jury  will  proceed  to  consider  the  case. 

"The  witnesses  state  that  Colonel  Bledsoe  was  shot  in 
July,  1788,  on  the  premises  in  dispute,  where  his  family  re- 
sided, and  where  his  wife  and  children  continued  to  reside  for 
many  years  thereafter ;  that  he  was  shot  by  the  Indians 
through  the  centre  of  the  body,  and  his  bowels  torn  to 
pieces.  He  was  in  his  own  fort,  between  two  log-houses,  in 
a  passage,  where  he  received  the  mortal  wound  and  fell, 
another  (his  servant)  being  killed  at  the  same  fire ;  that  he 
was  carried  into  one  of  the  houses.  This  was  about  mid- 
night, and  he  died  after  daylight  next  morning,  being  in  ex- 
treme pain,  and  writhing  much  all  the  time  after  he  received 
*34S1  ^^^  mortal  wound  up  to  the  time  when  *he  died.  Dur- 
J  ing  this  time,  Isaac  Bledsoe,  and  especially  the  wife  of 
Isaac,  proposed  to  their  dying  brother  to  make  a  will ;  the 
main  intention  of  which  was,  to  make  a  provision  for  his 
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daughters  out  of  his  lands,  they  being  cut  off  by  the  statute 
of  descents.  That  at  the  time  there  was  extreme  distress  in 
the  house ;  various  women,  children,  and  men  in  it,  and  much 
confusion ;  that  James  Clendening  (who  was  in  the  fort  with 
many  others)  was  sent  for  (he  being  on  guard)  to  write  the 
will,  and  did  so,  at  the  bedside  of  the  wounded  testator;  that 
the  will  was  executed  before  daylight.  These  facts  we  under- 
stand to  be  undisputed ;  but  whether  they  are  or  are  not  cor- 
rectly stated  the  juiy  will  judge,  our  object  being  to  state 
only  such  an  outline  of  the  facts  as  to  make  the  charge  to  the 
jury  intelligible,  as  regards  the  application  of  the  rules  of 
evidence  to  the  case  submitted  to  the  jury.  They  will 
take  into  consideration  the  situation  of  the  testator,  and  all 
the  circumstances  that  surrounded  him,  at  the  time  he  was 
making  his  will,  that  is,  during  the  time  that  Clendening  was 
writing  it,  all  that  was  said  to  him  after  he  was  shot  and  be- 
fore Clendening  commenced  writing  the  will,  and  all  that  the 
testator  said  and  did  during  these  times,  and  all  that  was  said 
to  him  after  Clendening  commenced  writing  the  will  and 
before  it  was  completed,  in  regard  to  its  contents.  The  jury 
will  next  consider  the  conjoined  acts  of  Polly  Weatherhead  and 
her  husband,  and  the  acts  of  all  the  other  devisees  of  Anthony 
Bledsoe,  in  instances  where  the  whole  of  the  devisees  (includ- 
ing said  Polly  and  her  husband)  are  concerned  in  dividing 
the  estate  of  the  said  testator,  and  see  how  far  they  mutually 
recognized  the  true  will  to  be,  that  each  of  the  daughters 
should  have  a  small  tract  of  land,  but  not  an  equal  division 
by  the  partition  thev  actually  did  make  amongst  each  other ; 
and  especially  how  far  Polly  concurred  in  these  acts  of  par- 
tition, and  in  a  mutual  occupation  of  the  lands  each  devisee 
took.  These  acts  are  evidence  that  is  strengthened  by  the 
lapse  of  time,  and  of  long  acquiescence  on  the  part  of  Polly, 
if  the  acts  of  partition  were  accompanied  by  long  adverse 

Possession,  each  devisee  holding  adversely,  and  for  her  or 
imself,  the  parcel  of  land  partitioned  to  him  or  her,  say  for 
thirty  or  forty  years,  under  the  partition. 

"If  the  jury  find  from  the  evidence  that  the  will  of  the 
testator  was,  that  each  of  the  daughters  should  have  a  small 
tract  of  land  and  no  more,  and  fina  that  Polly  had  partitioned 
to  her  the  320  acres,  out  of  the  south  side  of  the  Greenfield 
tract,  as  such  small  tract,  then  she  has  no  right  to  recover  in 
this  action. 

**  And  as  to  the  fact  of  a  legal  and  binding  partition  among 
the  devisees  of  Anthony  Bledsoe,  we  think,  and  so  instruct 
the  *jurv,  that,  if  they  believe  the  facts  given  in  evi-  r*oAA 
dence,  then  they  would  be  authorized  to  presume  that  ^ 
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a  legal  partition  had  been  made,  the  evidences  of  which  had 
been  lost  by  the  accidents  of  time,  and  that  Polly  Weather- 
head  had  legally  received  her  share  of  the  lands  of  the  testa- 
tor. In  regard  to  the  statute  of  limitations,  the  jury  is^  in- 
structed that,  if  Polly  Weatherhead,  by  her  guardian,  haH  a 
joint  possession  of  the  land  in  dispute  with  her  brothers,  all 
claiming  as  tenants  in  common,  and  that  such  joint  possession 
continued  up  to  the  time  of  Polly's  maniage  with  James 
Weatherhead,  then  the  act  of  limitation  has  not  barred  her 
right  of  recovery,  if  she  sued  within  three  years  after  her 
husband's  death. 

"  The  jury  is  further  instructed,  that,  if  they  find  for  the 
plaintiff,  they  must  find  for  one  eleventh  part  of  so  much  of 
the  land  sued  for  as  was  partitioned  to  the  brothers  of  Mrs. 
Weatherhead,  unless  the  plaintiff  has  relinquished  her  right 
to  some  part  of  the  same. 

"  In  regard  to  that  part  of  General  Hall's  evidence  where 
he  deposed  as  to  what  Isaac  Bledsoe  and  his  wife  told  him 
respecting  the  intention  of  the  testator,  and  which  state- 
ments of  Isaac  Bledsoe  and  his  wife  General  Hall  repeated 
to  Hugh  Rogan,  the  subscribing  witness  to  the  will,  and  who 
(with  Thomas  Murray,  another  subscribing  witness)  proved 
the  will  in  the  ordinary  form  in  1788,  and  which  statement 
was  affirmed  by  Rogan  to  be  substantially  accurate,  the  jury 
will  consider  the  evidence  as  intended  only  to  impair  the 
proof  of  Rogan  in  so  far  as  the  alleged  mistake  in  the  will  is 
assumed  to  exist ;  but  General  Hall  s  evidence  being  compe- 
tent, the  jury  may  ascertain  how  far  it  comes  in  support 
of  Mrs.  Read's  statement,  and  the  acts  of  the  plaintiff  and 
her  husband,  in  affirmance  of  the  mistake  alleged  to  have 
been  made  by  Clendening  in  drawing  the  will,  if  such  acts 
there  be.  To  which  charge,  the  plaintiff,  by  her  counsel, 
excepted. 

"The  jury  then  rendered  a  verdict  for  the  defendants; 
and  the  plaintiff  then  moved  the  court  for  a  new  trial,  which 
was  refused.  To  all  which  decisions  of  the  court,  in  the 
admissions  of  the  evidence  excepted  to,  and  the  charge  of 
the  court  to  the  jury,  and  the  refusing  a  new  trial,  the 
plaintiff  excepts,  and  prays  his  bill  of  exceptions  to  be 
signed,  sealed,  and  made  a  part  of  the  record,  which  is  done 
accordingly. 

"  J.  Catron, 
M.  W.  Brown." 

Upon  this  bill  of  exceptions  the  case  came  up  to  this 
court. 
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It  was  argued  by  Mr.  Melga^  for  the  plaintiff  in  error,  and 
Mr.  Fogg^  for  the  defendants  in  error. 

*Mr.  MeigSy  for  the  plaintiff  in  error.  r*^^'; 

The  lessor  of  the  plaintiff,  Polly  Weatherhead,  L  ^^^ 
being  one  of  the  children  of  Anthony  Bledsoe,  the  patentee 
of  the  land  in  dispute,  claims  title  to  an  undivided  eleventh 
part  of  it,  under  his  will,  which  is  in  the  following  words : — 

^^  In  the  name  of  God,  amen.  Being  near  to  death,  I  make 
my  will  as  follows : 

"  1.  I  desire  my  lands  in  Kentucky  to  be  sold ;  likewise  my 
lands  on  Holston,  at  the  discretion  of  my  executors. 

"  2.  My  children  to  be  educated  in  the  best  manner  my 
estate  will  permit. 

"  3.  My  estate  to  be  equally  divided  among  my  children. 

"  4.  To  each  of  my  daughters  a  small  tract  of  land. 

"  6.  My  wife  to  keep  possession  of  the  four  oldest  negroes 
for  the  maintenance  of  the  family. 

"  6.  My  lands  and  slaves  to  be  equally  divided  amongst  my 
children. 

"  7.  I  appoint  my  brother  Isaac  Bledsoe  and  Colonel  Dan- 
iel Smith  executors,  with  my  wife,  Mary  Bledsoe,  executrix. 

"  8.  At  the  decease  of  my  wife,  the  four  above  negroes  to 
be  equally  divided  amongst  my  children." 

The  defendants  repel  her  claim  by  alleging  that  the  word 
children^  in  the  third  and  sixth  clauses  of  the  will,  was 
inserted  instead  of  the  word  Bons^  by  the  mistake  of  the 
draughtsman.  And  out  of  this  the  first  question  arises, 
viz. : — 

1.  Whether  parol  evidence  is  admissible  to  prove  the  error 
of  the  draughtsman,  and  to  correct  it,  either  by  inserting  the 
word  Bans  instead  of  the  word  children^  or  by  striking  out  the 
clauses  in  which  the  word  children  is  inserted  ;  in  which  case 
the  lands  would  pass  to  the  sons  by  the  then  law  of  descents 
in  Tennessee. 

For  the  lessor  of  the  plaintiff,  we  insist  that  this  evidence 
was  erroneously  admitted  by  the  Circuit  Court.  And  in  sup- 
port of  this  position,  out  of  the  numberless  cases  in  the  books, 
we  shall  cite  only  three,  one  of  them  having  the  merit  of 
being  directly  in  point;  namely,  Weatherhead  v.  Sewell^  9 
Humph.  (Tenn.),  272,  303,  decided  by  the  Supreme  Court 
of  Tennessee,  at  December  term,  1848,  upon  this  very  will; 
and  the  other  two,  Newhurgh  v.  Newhurgh^  6  Madd.,  364,  and 
Miller  v.  Travers^  8  Bing.,  244,  both  being  closely  analogous 
to  our  case.  For  a  classification  of  all  the  cases,  see  Wigram 
on  Wills,  a  treatise  approved  by  the  highest  authority  in  Eng- 
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land;  Doe  d.  Gord  v.  Needs^  2  Mees.  &  W.,  129;  1  Spence 
Eq.,  654 ;  Sugden  on  Property,  ch.  2,  §  1,  arts.  4,  5,  9,  17 ; 
and  America,  1  Greenl.  Ev.,  §§  287,  291,  and  notes. 

Besides  admitting  the  testimony  of  witnesses  to  alter  the 
*^4fi1  *^^^^»  *^®  Circuit  Court  charged  the  jury  to  consider 
J  the  conjoint  acts  of  the  plaintiff  and  her  husband,  and 
the  acts  of  the  other  children,  in  instances  where  they  all 
concurred  in  dividing  the  estate ;  and,  from  the  partition  they 
actually  did  make  amongst  each  other,  see, — 

1st.  How  far  they  mutually  recognized  the  true  will  to  be, 
that  each  of  the  daughters  should  have  a  small  tract  of  land, 
but  not  an  equal  division ;  and 

2d.  Especially,  how  far  the  plaintiff  concurred  in  these  acts 
of  partition,  and  in  the  mutual  occupation  of  the  lands  each 
devisee  took. 

The  jury  were  then  told,  that  these  acts  of  the  plaintiff  in 
recognition  of  the  partition  actually  made,  and  of  concurrence 
and  long  acquiescence  therein,  and  in  the  possession  held 
accordingly,  were  evidence  strengthened  by  lapse  of  time,  that 
the  will  was,  that  each  of  the  daughters  should  have  a  small 
tract  of  land. 

This  is  but  to  say,  that  we  are  to  learn  what  a  will  is,  not 
from  the  face  of  it,  but  by  the  glosses  put  upon  it  by  contem- 
poraries, and  that  we  may  gather  those  glosses  from  circum- 
stantial evidence,  as  well  as  from  the  direct  swearing  of  wit- 
nesses. 

2.  The  court  next  instructed  the  jury,  that,  if  they  believed 
the  facts  given  in  evidence,  then  they  would  be  authorized  to 
presume  that  a  legal  partition  had  been  made,  the  evidence 
of  which  had  been  lost  by  the  accidents  of  time ;  by  which 
partition  the  plaintiff  legally  received  her  share  of  the  testa- 
tor's land. 

Here  I  take  the  meaning  of  the  court  to  be,  that,  supposing 
the  will  to  give  her  one  eleventh  part  of  the  land,  the  jury 
may  presume,  from  the  facts  in  evidence,  that  a  partition  was 
legally  made,  assigning  the  plaintiff  such  part. 

Be  it  so,  for  the  sake  of  argument ;  then  the  defendants  are 
in  the  adverse  possession  of  her  share  in  severalty,  and  are 
not  tenants  in  common  with  her;  and  unless  they  are  pro- 
tected by  the  statute  of  limitations,  or  by  lapse  of  time,  she 
must  recover. 

But  they  are  not  protected  by  the  statute  of  limitations, 
because  the  evidence  shows  that  the  adverse  possession  did 
not  commence  till  after  her  marriage,  she  and  her  brothers 
having  held  in  common  till  that  event. 
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Are  they  protected  by  lapse  of  time  ?  They  are,  if  convey- 
ances can  be  presumed  from  her  to  the  defendants. 

^^  But  no  case  can  be  put  in  which  such  a  presumption  has 
been  made,  except  where  a  title  has  been  shown  by  the  party 
who  calls  for  the  presumption,  good  in  substance,  but  wanting 
some  collateral  matter  necessary  to  make  it  complete  in  point 
*of  form.  In  such  cases,  when  the  possession  is  shown  r*QAn 
to  have  been  consistent  with  the  existence  of  the  fact  ^ 
directed  to  be  presumed,  and  in  such  cases  only,  has  it  ever 
been  allowed."  Per  Tindal,  C.  J.,  in  Doe  d.  Hammond  v. 
Cooke,  6  Bing.,  174 ;  1  Greenl.  Ev.,  §  46. 

In  Doe  d.  Fenwick  v.  Meed,  5  Barn.  &  Aid.,  232,  it  appeared 
that,  in  1752,  an  ancestor  of  the  defendant  had  been  put  in 
possession  of  the  land  in  question  as  a  creditor  under  a  judg- 
ment against  the  then  owner,  which  possession  continued  in 
the  defendant  and  his  family  down  to  the  time  of  trial,  in 
1821,  being  sixty-nine  years.  It  appeared  also  that  the  title- 
deeds,  which,  however,  also  related  to  other  lands,  had  con- 
tinued in  the  possession  of  the  plaintiffs  family,  and  that 
moduses  had  been  paid  b}'  them  for  several  estates,  including 
some  of  the  property  in  question. 

On  this  evidence,  Bayley,  J.  told  the  jury,  that  the  real 
question  for  them  to  consider  was,  whether  they  believed 
that  a  conveyancee  to  the  defendant,  or  those  under  whom 
he  claimed,  had  actually  taken  place ;  observing  that  the 
loss  of  a  deed  was  less  likely  to  take  place  than  of  a  grant  of 
a  right  of  way ;  and  that,  during  a  portion  of  the  period  of 
the  possession,  two  of  the  parties  under  whom  the  plaintiff 
claimed  being  married,  no  conveyance  could  have  been  made 
without  levying  a  fine,  which,  being  of  record,  might  have 
been  produced  if  it  had  existed. 

The  jury  having  found  for  the  plaintiff,  on  motion  for  a 
new  trial,  the  whole  Court  of  Queen's  Bench  concurred  in 
refusing  the  rule.  Abbott,  C.  J.,  in  delivering  the  judgment, 
said : — 

"  I  am  clearly  of  opinion,  that  the  direction  was  according 
to  law.  In  cases  where  the  original  possession  cannot  be 
accounted  for,  and  would  be  unlawful,  unless  there  had  been 
a  grant,  the  rule  may,  perhaps,  be  different.  Here  the  origi- 
nal possession  is  accounted  for,  and  is  consistent  with  the 
fact  of  there  having  been  no  conveyance. 

"  It  may,  indeed,  have  continued  longer  than  is  consistent 
with  the  original  condition ;  but  it  was  surely  a  question  for 
the  jury  to  say  whether  that  continuance  was  to  be  attributed 
to  a  want  of  care  and  attention  on  the  part  of  the  family 
under  whom  the  plaintiff  claims,  or  to  the  fact  of  there  having 
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been  a  conveyance  of  the  estate.  As  the  defendant's  ancestor 
had  originally  a  lawful  possession,  I  think  it  was  incumbent 
on  him  to  give  stronger  evidence  to  warrant  the  jury  in 
coming  to  a  conclusion  that  there  had  been  a  conveyance. 

"  As  to  the  judge's  observations  respecting  the  fine,  I  think 
he  might  properly  teU  the  juiy,  that,  under  the  circum- 
stances, they  would  probably  find  a  fine. 
*3481  *"  ^°  ^^  opinion,  presumption  of  grants  and  con- 
^  veyances  has  already  gone  too  great  lengths,  and  I  am 
not  disposed  to  extend  it  further." 

Again,  in  the  case  of  Doe  d,  Howson  v.  Watertan^  3  Bam. 
&  Aid.,  149,  where  copyhold  premises  were  surrendered  to  a 
charitable  use  in  1743,  but  it  did  not  appear  that  the  provi- 
sions of  9  Geo.  II.,  c.  36,  with  respect  to  the  enrolment  of 
conveyances  to  charitable  uses,  had  been  complied  with,  it 
was  held,  in  1819,  that  is,  after  the  lapse  of  seventy-six  years, 
that  the  existence  of  a  bargain  and  sale,  and  enrolment  under 
the  statute,  could  not  be  presumed  from  the  possession  since 
1743.     Lord  Tenterden,  C.  J.,  there  says : — 

"It  is  said,  in  this  case,  that  the  court  may  presume,  if 
necessary,  that  a  bargain  and  sale  and  enrolment  have  been 
made.  But  no  instance  can  be  found  where  the  coui-ts  have 
presumed  that  an  enrolment  had  been  made.  I  am  of  opin- 
ion, that  no  presumption  ought  to  be  made." 

And  Bayley,  J.,  adds :  "  As  to  presuming  an  enrolment,  if 
it  had  appeared  that  the  rolls  of  Chancery  had  been  searched, 
and  a  chasm  had  been  discovered  about  the  period  of  the 
surrender,  it  might  have  been  suflBcient.  At  present  there  is 
no  evidence  upon  which  such  presumption  can  be  founded." 

Now  for  the  application  of  these  cases.  According  to  C.  J. 
Tindal's  rule,  no  partition  can  be  presumed  in  this  case, 
because  the  defendants  have  not  shown  "  a  title  good  in  sub- 
stance, but  wanting  some  collateral  matter  necessary  to  make 
it  complete  in  point  of  form."  The  title  shown  by  them  is 
good  in  substance  and  form,  being  conveyances  from  the 
plaintifiTs  brothers.  If  the  defendants  had  shown  a  good 
deed  in  substance  from  plaintiff's  husband,  signed  by  her, 
but  wanting  privy  examination,  or  words  of  grant  or  release 
on  her  part,  as  in  Melvin  v.  The  Proprietors  of  the  Locks  and 
Canals  on  Merrimack  River^  17  Pick.  (Mass.),  255,  262,  this 
collateral  matter,  necessary  to  make  the  deed  complete  in 
point  of  form,  might  have  been  supplied  by  presumption. 
Had  the  defendants  produced  such  a  substantially  good,  but 
formally  defective  deed,  their  possession  would  have  been 
consistent  with  the  existence  of  the  fact  to  be  presumed,  and 
866 


DECEMBER  TERM,  1850.  018 

Weatherhead's  Lessee  v.  Baskenrille  et  al. 

then  the  presumption  is  allowable,  according  to  the  other 
branch  of  C.  J.  Tindal's  rule. 

Further :  A  partition  in  Tennessee  may  be  made  by  mutual 
conveyances  where  the  parties  are  adult  and  can  agree,  or 
where  they  are  minors  or  cannot  agree,  by  bill  in  chancery, 
or  by  the  summary  method  prescribed  by  the  act  of  1787, 
c.  17. 

Supposing  the  first  method  to  have  been  adopted  in  this 
case,  the  execution  of  the  deed  by  the  husband  must  have  been 
proved  by  two  witnesses,  or  acknowledged  by  him  before  the 
*County  or  Circuit  Court  of  Sumner  County,  and  r*oAq 
acknowledged  by  the  plaintiff  on  privy  examination  •- 
by  the  court,  and  minutes  of  the  probate  or  acknowledgment 
and  privy  examination  entered  on  the  record,  a  certificate  of 
this  indorsed  on  the  deed  by  the  clerk,  and  then  the  whole 
recorded  in  the  registry  of  deeds  for  the  county. 

Are  we  to  presume,  in  the  absence  of  evidence,  that  search 
has  been  made  in  vain  for  traces  of  these  records ;  that  no 
such  records  exist ;  and  supply  the  whole,  at  a  blow,  by  a 
presumption  ?  If  so,  what  ought  the  instruction  to  the  jury 
to  have  been?  According  to  the  case  of  Doe  d.  Fenwick  v. 
Reedt  the  court  should  have  said  to  the  jury : — 

"  The  real  question  for  you  to  consider  is,  whether  you  be- 
lieve that  a  partition,  by  mutual  deeds  between  the  devisees, 
actually  did  take  place ;  and,  as  this  could  not  be  without 
record  of  the  proof,  or  acknowledgment  of  the  deed  and  privy 
examination  of  the  wife,  some  traces  of  which  records  prob- 
ably exist,  you  should  not  presume  the  deed  in  the  absence 
of  evidence  that  such  traces  are  not  to  be  found.  And  the 
court  is  of  this  opinion,  because  the  original  possession  of  the 
defendants  can  be  accounted  for  in  this  case  without  making 
the  presumption  in  question,  and  was  lawful,  though  no  such 
partition  was  made." 

If  a  partition  by  mutual  conveyances  ought  not  to  be  pre- 
sumed in  such  circumstances,  much  less  ought  a  partition  by 
bill  in  equity,  or  by  the  summary  proceeding  prescribed  by 
the  statute,  to  be  presumed.  In  the  absence  of  the  evidence 
of  a  search,  without  success,  for  any  of  those  records,  it  is 
impossible  to  presume  them.  3  Barn.  &  Aid.,  149 ;  Best  on 
Presumptions  of  Law  and  Fact,  §§  39,  40,  in  87  Law  Lib., 
47,  49. 

But  in  this  case  the  adverse  possession  commenced  after 
the  plaintiff's  coverture.  Now,  in  Mc Carry  v.  King^9  Reir%^ 
8  Humph.  (Tenn.),  267,  278,  it  appeared  that  George  Gillespie, 
the  grantee  of  the  lands  in  question,  on  the  14th  of  Decem- 
ber, 1798,  devised  in  his  will  as  follows:    "I  give    and 
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bequeathe  to  my  well-beloved  daughter,  Jane  Gillespie,  her 
heirs  and  assigns  for  ever,  the  tract  of  laud  I  bought  of  James 
and  Charles  McCartney,  lying  in  Green  County.  After  the 
death  of  the  devisor,  Jane,  the  devisee,  married  William 
King,  by  whom  she  had  children,  the  lessors  of  the  plaintiff. 
In  1803  King,  without  his  wife  in  any  manner  joining  him 
therein,  conveyed  to  Hay  worth  the  land  sued  for.  In  1804 
Hay  worth  conveyed  to  Copeland,  and  he  in  1809  to  McCorry, 
the  defendant.  Jane  King,  the  devisee,  died  in  January, 
1828,  and  William  King,  her  husband,  in  October,  1835,  and 
on  the  4th  of  February,  1837,  the  children  of  Jane  and  Wil- 
#qr  A-i  liam  King  commenced  an  *ejectment  against  McCorry 
J  to  recover  the  lands  which  he  had  possessed  under  the 
deed  made  by  their  father  for  thirty-four  years.  Upon  this 
state  of  facts  the  court  say : — 

"It  is  insisted  that  the  jury  should  have  been  instructed 
that  they  might  presume,  from  the  length  of  possession  in 
this  case,  that  the  wife  had  properly  conveyed ;  that  her  an- 
cestor, the  testator,  had  made  a  deed,  or  the  State  issued  an 
older  grant  to  the  defendant,  or  to  those  under  whom  he 
claims.  We  are  of  opinion,  that  the  judge  of  the  Circuit 
Court,  presiding  at  the  trial,  very  properly  withheld  such 
instruction. 

"  When  the  circumstances  of  the  case,  the  relation  of  the 
parties  towards  each  other,  or  the  condition  of  the  title,  obvi- 
ate and  repel  the  bar  of  the  statute,  we  think  it  would  be 
wrong  in  principle,  and  unsupported  by  precedent,  to  protect 
the  possession  by  giving  effect  to  the  doctrine  of  presump- 
tion insisted  on.  It  would  operate,  moreover,  most  unjustly. 
A  tenant  in  dower  might  alien  in  fee,  and  live  for  sixty  or 
seventy  years  afterwards.  The  heir  could  not  enter  or  sue 
during  her  life,  and  the  statute  would  not  operate  in  favor  of 
the  alienee  until  seven  years  had  elapsed  after  the  death  of 
the  tenant  in  dower.  Yet,  if  the  doctrine  of  presumption  was 
applied  to  the  case,  the  alienee  would  have  a  good  title  in 
fee,  not  by  the  deed  he  had  taken,  but  by  another  presumed 
in  his  favor  for  more  than  twenty  years  before  the  death  of 
the  doweress.  The  truth  is,  the  doctrine  of  presumption,  as 
well  as  the  bar  created  by  the  policy  of  the  statute,  is 
founded  upon  the  principle  of  laches  in  him  who,  having  the 
right,  power,  and  capacity  to  sue,  and  disturb,  or  recover  pos- 
session, for  a  long  time  omits  and  neglects  to  do  so. 

"This  doctrine,  under  such  circumstances,  to  secure  the 

repose  of  society,  presumes,  at  length,  that  he  who  could  and 

would  not  sue  had  parted  with  his  right.     But  to  presume 

against  him  who  is  unable  to  sue,  whose  right  of  action  has 
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not  accrued,  who  has  been  guilty  of  no  laches,  that  his  title 
has  passed  from  him,  or  from  those  under  whom  he  claims, 
would  be  an  application  of  the  doctrine  of  presumption  as 
novel,  we  think,  as  it  would  be  mischievous.  The  husband 
sells  the  land  of  the  wife  and  conveys  in  fee ;  the  coverture 
continues  for  fifty  years  afterwards ;  the  wife  survives ;  she 
is  within  the  saving  of  the  statute ;  she  brings  her  suit,  and 
is  told  that  the  title  has  long  since  been  lost  by  the  presump- 
tion of  a  valid  conveyance  from  her.  Certainly  this  could 
not  be  tolerated." 

So  the  Supreme  Court  of  New  Hampshire,  after  remarking 
that  the  doctrine  of  presuming  a  deed,  from  long  possession 
and  acquiescence,  has  been  established,  in  analogy  to  the 
•provisions  of  the  statute  of  limitations,  proceed  to  r^Qf-i 
say,  that,  where  a  husband  undertakes  to  convey  land  •- 
in  fee,  of  which  he  is  seized  only  in  right  of  his  wife,  in  such 
a  case  no  presumption  of  a  grant  can  be  raised  against  the 
wife  by  her  acquiescence  during  coverture,  because  she  is  not 
in  a  situation,  and  has  no  power,  to  interfere  and  avoid  the 
act  of  her  husband ;  and  if  she  could,  it  might  be  his  interest 
to  prevent  her.  4  N.  H.,  327,  328,  in  the  case  of  Barnard  v. 
JEdwards, 

So  in  the  case  of  the  Lessee  of  Margaret  Delancey  v. 
McKeen^  1  Wash.  C.  C,  354,  the  lessor  of  the  plaintiff,  hav- 
ing survived  her  husband,  sued  for  one  hundred  acres  of  land, 
part  of  a  tract  of  one  thousand  acres  that  had  been  conveyed 
to  her  and  her  husband  in  1771,  by  William  Allen,  her 
father.  The  defendant  set  up  a  title  under  a  deed  from  the 
commissioners  of  forfeited  estates,  who  sold  the  same  as  part 
of  the  estate  of  Andrew  Allen,  a  son  of  William  Allen,  and 
brother  of  the  plaintiff,  he  having  been  regularly  attainted. 
His  estates  were  sold  in  1778,  and  the  deed  executed  in  1779. 
The  defendant  proved  that,  in  1776,  Andrew  Allen  entered 
into  contracts  for  the  sale  of  parcels  of  this  land ;  that  he 
offered  the  whole  tract,  including  the  one  hundred  acres  sued 
for  by  plaintiff,  for  sale ;  that  he  received  the  consideration 
money  for  such  parcels  as  he  had  sold ;  that  these  payments 
were  made,  sometimes  to  himself,  sometimes  to  William  Allen 
for  his  use  ;  that,  at  one  time,  the  plaintiff  was  in  the  room 
when  a  sum  for  part  of  the  land  was  paid  by  the  purchaser. 

For  the  defendant  it  was  urged,  that  these  acts  of  ownership 
by  Andrew  Allen  were  sufficient  to  authorize  the  jury  to  pre- 
sume a  conveyance  from  Delancey  and  the  plaintiff,  his  wife, 
to  Andrew  Allen,  or,  at  any  rate,  an  agreement  to  sell,  which 
would  be  sufficient  to  pass  an  equitable  estate  to  Andrew 
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Allen  ;  upon  which,  as  well  as  af4>n  legal  estates,  the  act  of 
ooDfiscation  operatecL 

To  this  Judge  Washiiigton  answered :  •'The  acts  of  owner- 
ship by  Andrew  AUeu.  set  up  as  a  ti;le  for  the  defendant, 
prove  nothing  against  the  plaintiff,  who  labored  under  two 
disabilities,  C4 overture  and  abe^ence  bevi^ud  seas,  until  the 
year  ITW  or  17^51,  when  the  j«.int  estate  vested  in  her  by 
survivorship." 

It  is  true  that  Judije  Storv,  in  Tiihr  v.  WiUtiihifOfi,  4  Mason, 
402,  does  say,  that  "the  presumption  is  api-lied  as  a  presump- 
tion juris  et  de  Jure^  whenever  by  possibility  a  right  may  be 
acquired  in  any  manner  known  to  the  law/^  And  he  adds ; 
**  Its  operation  has  never  yet  been  denied  in  cases  where  per- 
sonal disabilities  of  particular  proprietoi-s  might  have  inter- 
vened, such  as  infaiicv,  covertuie,  and  insanitv,  and,  by  the 
ordinar}'  course  of  proceeding,  grants  would  not  be  presumed.** 
*3521  *®"^  AngelL  his  work  on  Adverse  Enjoyment  (p. 
-'  116),  says :  **  Persijus  who  labor  under  a  disability,  it 
would  seem,  are  i>rotected  against  the  common  effect  of  the 
rule  under  consideration,  inasmuch  as  the}'  are  excepted  in 
the  statute  in  analog}*  to  which  the  rule  was  established. 
Besides,  as  a  prescrii>tive  right  is  founded  upon  the  supposi- 
tion of  a  grant,  it  cannot  be  opposed  to  those  whom  the  law 
does  not  allow  to  have  the  control  and  administration  of  their 
property."  And  in  Watkim  v.  Peek,  13  N.  H.,  377,  the 
Supreme  Court  say,  "that,  notwithstanding  the  above  remark 
of  Judge  Story,  we  are  of  opinion  that  no  grant  can  be  pre- 
sumed from  an  adverse  use  of  an  easement  in  the  land  of 
another,  for  the  term  of  twenty  years,  where  the  owner  of  the 
land  was,  at  the  exinration  of  the  twenty  years,  and  long 
before,  incapable  of  making  a  grant,  whether  the  disability 
arose  from  infancy  or  insanity."  '-"  Perhai)S,"  they  add,  "  a 
disability  intervening  during  the  lapse  of  the  term,  but  not 
extending  to  the  termination  of  the  period  of  twenty  years, 
might  not  be  sufficient  to  rebut  the  presumption  ;  but  it  would 
be  absurd  to  presume  a  grant,  where  it  was  clear  that  no  such 

?-ant  could  have  existed."  The  Supreme  Court  of  New 
ork,  too,  16  Johns.  (N.  Y.),  214,  in  jSailey  v.  Jackson^  even 
say,  "  that  this  is  not  like  a  statute  bar,  which  having  once 
begun  to  run  will  continue,  notwithstanding  a  subsequent 
disability  occurs." 

Be  this  as  it  may,  these  citations  are  enough  to  show  that 
Judge  Story's  remark  is  not  supported,  unless  this  presump- 
tion be,  as  he  says  in  that  place,  a  presumption  juris  et  dejure; 
or  unless,  as  Lord  Mansfield  said,  4  Burr.,  2023,  quiet  posses- 
sion alone,  for  twenty  years,  be  a  "  flat  answer  " ;  or,  as  Eyre, 
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C.  J.,  in  1  Bos.  &  P.,  400,  styled  it,  a  "  complete  answer,  or 
bar  to  the  action."  This  is  to  confound  the  well-established 
distinction  between  conclusive  and  rebutable  presumptions, 
and  to  put  the  latter  upon  the  same  footing  as  prescription 
and  the  statute  of  limitations.  Greenl.  Ev.,  §  46.  And  it  is 
to  be  observed  that  Professor  Greenleaf  cites  the  case  of  Tyler 
V.  Wilkinson^  where  he  is  treating  of  the  title  by  prescription. 
Ev.,  §  17. 

Finally,  upon  this  point,  inasmuch  as  presumptions  of  this 
kind  are  in  truth  but  mere  arguments,  and  depend  upon  their 
own  natural  force  and  efficacy  in  generating  belief  or  convic- 
tion in  the  mind  (Greenl.  Ev.,  §  44),  the  charge  should  have 
been,  as  already  suggested,  in  the  words,  substantially,  of  Bay- 
ley,  J.,  in  Fenwick^B  Lessee  v.  Meed^  to  wit:  "The  real  question 
for  the  jury  to  consider  is,  whether  they  believe  that  a  convey- 
ance to  the  defendant,  or  those  under  whom  he  claims,  was 
actually  made."  Whereas,  in  this  case,  the  jury  were  told,  that, 
*"if  they  believed  the  facts  given  in  evidence,  they  r«qcQ 
would  be  authorized  to  presume  that  a  legal  partition  *■ 
had  been  made,"  &c.;  and  were  left  to  infer,  that,  after  presum- 
ing a  partition,  they  could  also  go  on  to  presume  a  conveyance 
from  the  plaintiff  to  the  defendants,  or  to  those  under  whom 
they  claim. 

3.  But  whatever  the  law  of  other  States  or  countries  may 
be,  certainly  the  Supreme  Court  of  Tennessee  has  declared  the 
law  of  that  State  to  be,  that  the  evidence  in  question  is  inad- 
missible, and  that  the  presumption  called  for  by  the  defend- 
ants cannot  be  made.  Weatherhead  v.  SewelU  9  Humph. 
(Tenn.),  272;  Mc Carry  v.  King's  Heirs,  3  Id.,  267. 

"  There  are  certain  rules  of  evidence  which  may  be  affirmed 
to  be  generally,  if  not  universally,  recognized.  Thus,  in  rela- 
tion to  immovable  property,  inasmuch  as  the  rights  and  titles 
thereto  are  generally  admitted  to  be  governed  by  the  law  of 
the  situs,  and  as  suits  and  controversies  touching  the  same, 
ex  directo,  properly  belong  to  the  forum  of  the  situs,  and  not 
elsewhere,  it  would  seem  a  just  and  natural,  if  not  an  irre- 
sistible conclusion,  that  the  law  of  evidence  of  the  situs  touch- 
ing such  rights,  titles,  suits,  and  controversies  must  and  ought 
exclusively  to  govern  in  all  such  cases.  So,  in  cases  relating 
to  the  due  execution  of  wills  and  testaments  of  immovables, 
the  proofs  must  and  ought  to  be  according  to  the  law  of  situs,'' 
Story,  Confl.  of  Laws,  §  630  b. 

"  And  perhaps  it  may  be  stated  as  a  general  truth,  that  the 
admission  of  evidence  and  the  rules  of  evidence  are  rather 
matters  of  procedure  than  matters  attaching  to  the  rights  and 
titles  of  parties  under  contracts,  deeds,  and  other  instruments; 
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and  therefore  they  are  to  be  governed  by  the  law  of  the  coun- 
try where  the  court  sits."     Id.  §  634  a. 

Therefore,  whether  we  regard  the  law  of  evidence  touching 
titles  to  immovables  as  a  part  of  the  law  of  titles,  or  as  part 
of  the  law  of  procedure,  either  way  the  law  of  Tennessee 
must  prevail,  and  the  charge  of  the  Circuit  Court  was  er- 
roneous. 

Mr.  Fogg^  for  defendants  in  error. 

The  acts  of  Assembly  of  the  State  of  Tennessee  in  regard 
to  wills  of  land  are  those  of  April,  1784,  c.  22,  and  October, 
1784,  c.  10,  §  6.  Probates  of  wills  in  the  County  Court  are 
sufficient  testimony  of  the  devise  of  real  estate,  and  attested 
copies  may  be  given  in  evidence  in  the  same  manner  as  the 
originals ;  but  the  original  will  must  be  produced  under  the 
requisitions  of  the  proviso  of  the  sixth  section  of  the  act  of 
October,  1784.  The  probate  of  the  paper  writing  called  the 
will  of  Anthony  Bledsoe  before  the  County  Court  of  Sumner, 
*^^41  ^^  October,  1788,  was  *in  common  form,  where  the  de- 
J  visees  and  next  of  kin  had  no  notice.  Redmond  v. 
Collim,  4  Dev.  (N.  C),  430-449.  The  mode  in  which  the 
probate  was  made  in  the  County  Court  is  not  stated.  The 
statement  of  General  Hall  as  to  the  declarations  of  Isaac 
Bledsoe,  the  executor,  and  his  wife,  which  the  General  had 
communicated  to  Rogan,  and  which  Rogan  said  was  correct, 
was  properly  received  before  the  original  will  was  produced. 
If  the  plaintiff  had  only  offered  the  original,  and  proved 
Rogan's  handwriting,  then  probably  the  defendants  could  not 
have  attacked  his  testimony ;  but  with  the  copy,  the  plaintiff 
relied  upon  his  evidence.  He  was  not  only  a  subscribing 
witness,  but  a  witness  who  was  sworn  before  the  County 
Court,  and  stated,  as  is  to  be  inferred,  that  he  became  a  sub- 
scribing witness,  in  the  presence  of  the  testator  and  at  his 
request,  to  this  paper  as  his  will,  and  that  this  was  his  will, 
when  he  knew  what  the  instructions  were.  If  he  had  been 
present  to  be  cross-examined,  the  fact  could  have  been  shown 
by  himself ;  as  he  was  dead,  it  is  shown  by  his  own  declara- 
tions to  Hall  that  he  contradicted  the  idea  that  this  was  the 
will  of  Bledsoe,  and  thereby  the  effect  of  the  probate  was  in 
some  degree  impaired,  although  in  a  slight  degree,  and  was 
proper  to  be  submitted  to  the  jury.  The  defendants  held  in 
their  own  right,  by  deeds  of  conveyance  purporting  to  pass 
the  legal  title ;  they  did  not  claim  under  the  will.  BligM% 
Lessee  v.  Rochester^  7  Wheat.,  535.  This  paper  writing  is  in- 
troduced to  show  that  the  land  sued  for  was  devised  to  Mrs. 
Weatherhead,  and  that  thereby  she  had  a  title  to  the  same. 
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The  animus  testandi^  the  design  and  intention  that  the  par- 
ticular paper  should  be  the  last  will  and  testament  of  the  de- 
ceased, is  tlie  great  and  essential  requisite  of  a  will.  In  a 
court  of  construction,  the  intention  of  the  testator,  as  collected 
from  a  view  of  the  whole  instrument,  is  the  guide  to  its  cor- 
rect exposition;  so,  in  determining  the  factum  of  the  will,  the 
animus  testandi  is  to  be  gathered  from  the  whole  circum- 
stances of  the  case.  In  the  words  of  Sir  John  Nichol  in 
Zacharias  v.  Collis,  3  Philim.,  179,  "  the  factum  of  an  instru- 
ment means  not  barely  the  signing  of  it,  and  the  formal  pub- 
lication or  delivery,  but  proof  that  he  well  knew  and  under- 
stood the  contents  thereof,  and  did  give,  will,  dispose,  and  do 
in  all  things  as  in  the  said  will  is  contained."  It  is  not  pre- 
tended that  parol  evidence  can  be  admitted  to  contradict  or 
vary  the  terms  of  a  will,  or  to  explain  its  meaning,  except  in 
cases  of  a  latent  ambiguity.  This  cannot  be  done  by  a  court 
of  law  or  equity,  acting  as  a  court  of  construction.  Greenl. 
Ev.,  §  275  et  seq.  But  though  you  cannot  resort  to  parol 
evidence  to  control  the  effect  of  words  or  expressions  which 
the  testator  has  used,  by  showing  *that  he  used  them  r#Qcc 
under  mistake  or  misapprehension,  nor  to  supply  words  ^ 
which  he  has  not  used,  yet  you  may,  upon  an  issue  of  devisavit 
vel  non^  prove  that  clauses  or  expressions  have  been  inadvert- 
ently introduced  into  the  will  contrary  to  the  testator's  inten- 
tion and  instructions,  or,  in  other  words,  that  a  part  of  the 
executed  instrument  was  not  his  will.  1  Jarman  on  Wills, 
354,  356  et  seq.  Hippesley  v.  Homer ^  Turn.  &  Russ.,  48,  n. 
The  remarks  of  Sir  John  Leach  in  the  case  oiEarl  of  Newberg 
v.  Countess  of  Newherg^  5  Madd.,  361.  1  Greenl.,  §  284.  In 
order  to  ascertain  whether  the  land  in  controvei-sy  was  de- 
vised to  Mrs.  Weatherhead,  and  whether  this  was  the  last 
will  of  the  testator,  it  is  right  to  consider  all  the  circum- 
stances constituting  the  res  gestce  at  the  time  of  the  execution 
of  the  paper.  1  Greenl.,  §  108.  In  Smith  v.  Fenner^  1  Gall., 
170,  the  declarations  of  the  testator  before  and  at  the  time  of 
making  a  will,  and  afterwards,  if  so  near  as  to  be  a  part  of  the 
res  gestcBy  were  admitted  to  show  fraud  in  obtaining  the  will. 
In  the  case  of  Reel  v.  Reel^  1  Hawks  (N.  C),  248,  it  was  de- 
cided that  evidence  was  admissible  of  the  declarations  of  a 
testator  made  at  an}'  time  subsequent  to  the  execution  of  the 
will,  which  went  to  show  that  the  testator  believed  the  con- 
tents of  the  will  to  be  different  from  what  they  really  are ;  or 
declarations  by  testator  of  any  other  circumstances  which 
show  that  it  is  not  his  will  are  admissible.  The  same  point 
was  decided  in  the  case  of  Howell  v.  Barden^  3  Dev.  (N.  C), 
442;   Hester  v.   Hester^  4   Id.,  228.     See   also   Maihews  v. 
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fTanwrr,  4  Ves.,  186  Uy  210;  Aw^i//  t.  .4/7.  ii,  8  T.  R.,  U7. 
The  decLiiou  of  the  Supreme  Court  of  Teunessee  in  Weather- 
lua^l  V.  SetcM  et  al^  9  Humph.  (Tenii.),  272,  we  contend,  widi 
great  deference,  prcxeeds  u{ion  the  d^'ctrine  of  refusing  parol 
evidence  to  explain  or  add  to  a  will  in  a  ea^^e  of  construction, 
and  dr^es  not  ajiply  to  receiving  evidence  to  show  that  no 
will  ever  existed.  The  evidence  ofi'ered  and  received  in  this 
cause  by  the  Circuit  Court  was  legcil  evidence  to  show  that 
there  was  no  devise  to  complainant  of  an  equal  share  of  the 
land  of  Anthony  Bleds^^e,  and  the  jury  had  a  right  to  draw 
the  c^inclusion  that  there  was  no  will  to  that  effect.  The  poa- 
nesnion  by  defendants  was  for  more  than  forty  years,  and  none 
of  the  daughters  or  their  husbands,  as  devisees,  ever  claimed 
under  the  will  according  to  what  is  now  contended  for  the 
plaintiff. 

2dly.   The  Circuit  Court  did  not  err  in  their  instructions 
to  the  jury  upon  the  law  of  presumption.     This  question  of 

E resumption  did  not  arise  at  all  in  the  case  decided  in  9 
[umphreys,  before  mentioned.  The  doctrine  of  presump- 
tion has  been  frequently  discussed  in  the  courts  of  Tennessee, 
♦^'ifil  *'^®®  Haines  v.  Peck's  Lessee^  Mart.  &  Y.  (Tenn.),  228 
^  to  237.  Long-continued  uninterrupted  possession  shall 
be  left  to  a  jury,  as  a  ground  upon  which  they  may  presume 
that  deeds,  grants,  records,  writings,  facts,  &c.,  which  cannot 
DOW  be  produced,  had  formerly  a  legal  existence.  See  1 
Meigs's  Dig.,  p.  488,  §  920,  and  cases  there  cited.  Also,  ChiU 
tony,  Wilson^  9  Humph.  (Tenn.),  S99;' Rogers  v.  Mabe^  4' 
Dev.  (N.  C),  188.  In  these  cases,  the  defendants  have  had 
an  adverse  possession  of  more  than  forty  yeai-s ;  pai-titions  of 
the  land  sued  for  were  made  near  fifty  years  before  the  suit 
was  brought;  the  daughters  and  their  husbands  have  had 
several  possessions  of  the  parts  assigned  to  them,  and  large 
and  valuable  improvements  have  been  made  by  defendants, 
and  those  under  whom  they  claim,  and  the  value  of  the  land 
has  increased  near  a  hundred-fold.  David  Shelby,  who  mar- 
ried one  of  the  daughters,  and  who,  in  1794,  was  guardian  of 
Mrs.  Weatherhead,  and  gave  in  her  part  of  this  land  for 
taxes,  was  a  man  of  great  sagacity  and  intelligence,  and  clerk 
of  the  County  Court  of  Sumner  for  more  than  thirty  years. 
He  never  for  himself  claimed,  nor  did  his  wife  after  his  death 
ever  claim,  any  of  the  land  except  that  which  was  assigned 
to  her  of  the  tract  in  controversy.  Plaintiff  and  her  husband 
lived  on  a  part  of  this  tract  for  near  twenty  years,  and  saw 
the  other  part  claimed  by  strangers,  who  were  making  valua- 
ble improvements.  In  addition  to  all  this,  the  records  of  the 
District  Court  of  Mero  were  destroyed  by  fire  in  1796,  that 
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beiug  the  court  where  bills  for  partition  and  settlement  of 
estates  of  deceased  peraons  would  have  been  filed.  Deeds  of 
partition  have  been  presumed  in  much  less  time.  6  Cranch, 
262;  3  Phillips,  Ev.,  367  ;  6  Mon.  (Ky.),  618;  3  Desaus.  (S. 
C),  666 ;  2  Gill  &  J.  (Md.),  468.  To  this  doctrine  the  only 
answer  is,  that  Mrs.  Weatherhead  was  a  feme  covert  until 
1843,  and  therefore  the  law  of  presumption  does  not  apply. 
A  married  woman  in  England  formerly  could  not  make  a 
deed,  but  could  convey  only  by  fine,  which  is  matter  of  record. 
In  this  country  she  can  convey  by  deed  and  private  examina- 
tion, which  deed  can  be  lost  or  destroyed,  or  she  may  be 
bound  by  partition  ordered  by  a  court  of  chancery,  the  rec- 
ords of  which  have  been  burned  and  destroyed.  In  Bunce 
v.  Wolcotty  2  Conn.,  27,  one  of  the  judges  in  delivering  his 
opinion  says:  "Upon  the  point  of  presumption,  I  do  not 
know  that  it  is  entitled  to  anv  weight.  The  feme  covert  and 
her  husband  were  capable  of  conveying  the  property,  it  was 
their  interest  to  do  it  on  sufficient  consideration,  and  the 
facts  in  this  case  warrant  the  presumption  of  their  having 
done  it."  In  Melvin  v.  Locks  and  Canals^  17  Pick.  (Mass.), 
266,  the  jury  were  allowed  to  presume,  from  certain  facts  and 
circumsUinces,  that  *a  married  woman  had  with  her  r4iq^>T 
husband  conveyed  land,  and  that  was  in  a  case  where,  ^ 
so  far  as  appeared,  the  husband  alone  had  conveyed. 

In  Barnard  v.  Edtvards^  4  N.  H.,  821,  a  right  of  dower 
accrued  to  a  widow  in  1797,  who  neglected  to  make  any 
claim  of  dower  until  1826  ;  such  neglect  was  held  to  be  com- 
petent evidence  to  be  submitted  to  a  jury  as  proof  of  a  re- 
lease of  the  right,  although  she  married  again  in  1798,  and 
remained  a  feme  covert  during  the  residue  of  the  time,  and 
had  resided  out  of  the  State  during  the  whole  time.  Also 
Tyler  v.  Wilkinson^  4  Mason,  402. 

In  the  Circuit  Court,  the  case  of  McCorry  v.  King's  HeirSy 
8  Humph.  (Tenn.),  267,  was  cited  to  show  that  the  principles 
of  presumptive  evidence  would  not  apply  to  a  feme  covert, 
and  it  could  not  be  presumed  she  had  executed  a  deed.  In 
that  case  the  husband  made  a  conveyance  of  the  lands  of  the 
wife,  she  not  joining  therein.  There  the  husband  had  es- 
topped himself  from  suing,  and  the  wife  could  not  sue  alone. 
The  possession  of  the  husband's  vendee  was  consistent  with, 
and  subordinate  to,  the  right  of  the  wife  and  that  of  her 
heirs;  the  possession  of  the  tenant  for  life  was  the  possession 
of  the  remainder-man,  and  there  was  no  adverse  possession. 
See  Otdon  v.  Anderson^  8  Humph.  (Tenn.),  327.  In  the  pres- 
ent case,  Mr.  Weatherhead,  her  husband,  made  no  deed,  and 
the  defendants  do  not  claim  under  him.     That  case  therefore 
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has  no  applicatioiu  and  where  the  £urts  and  drci 
concoT,  a  presumption  can  as  well  be  made  in  the  ease  of  a 
feme  ooTert  as  of  one  fuijuris^  On  the  d*x:trine  of  presamp> 
lions,  see  Angell  on  Lim^  425  to  429 ;  GieenL  on  Et.,  §§  44, 
45,  et  $eq. 

Mr.  Jostioe  WATNE  delirered  the  opinion  of  the  oonit. 

All  of  us  agree— our  learned  brother  who  presided  upon 
the  trial  of  this  case  in  the  Circuit  Court  concurring — ^that 
so  much  of  the  testimony  submitted  to  the  jury,  to  show  a 
different  intention  in  the  testator  from  that  which  his  will 
discloses,  was  inadmissible.^  Weatherhead  v.  SetcelU  9 
Humph.  (Tenn.),  272;  Xewhnrgh  v.  Xeicburgh^  6  Madd., 
364;  Miller  v.  Traren^  8  Bing.,  244;  1  GreenL  on  Ev., 
287,  289,  and  m. 

But  it  was  urged,  as  the  amimuM  te*tandi  of  a  testator  may 
be  gathered  from  all  the  circumstances  constituting  the  res 
gestoe  of  the  execution  of  a  will,  that  aU  and  any  of  them  may 
be  used  to  prove  that  expressions  and  clauses  were  put  into 
the  will  we  are  considering,  contrary  to  the  intention  and 
instructions  of  the  testator.  Without  denying  altogether 
that  proposition,  or  the  illustration  of  it  in  the  case  of  ttippes- 
ley  V.  Horner^  Turn.  &  R.,  48,  we  think  it  must  be  admitted, 
*3/)81  *^^^^  ^^  testimony  for  such  a  purpose  must  be  of  fetcts 
J  unconnected  with  any  general  declaration,  or  wishes 
expressed  by  a  testator  for  the  disposition  of  his  property  by 
will.  Strode  v.  Lady  Faulkland,  3  Ch.,  129 ;  Brawn  v.  Selwin^ 
Cas.  Temp.  Talb.,  240.  The  only  safe  rule  is,  that,  where  a 
will  is  doubtful  and  uncertain,  it  must  receive  its  construc- 
tion from  the  words  of  the  will  itself,  and  no  parol  proof  or 
declaration  ought  to  be  admitted  out  of  the  will  to  ascertain 
it.  The  testimony  offered  in  this  case  is  of  that  character. 
That  which  was  offered  is  the  testimony  of  Hall  and  Mary 
Read.  Hall's  in  this  particular  is  a  hearsay  narrative  re- 
ceived by  him  from  the  executor,  Isaac  Bledsoe.  On  that 
account  it  will  not  be  further  noticed.  Mary  Read's  is  not 
admissible,  for  she  admits  that  she  did  not  hear  what  the 
testator  said  "when  the  will  was  writing,  if  he  said  any 
thing."  She  does  not  say  that  she  heard  the  instructions 
given  by  the  testator  to  Clendening,  the  draughtsman  of  the 
will.  But  she  says  "  she  recollects  he  said  he  wanted  his 
Kentucky  and  Holston  lands  sold,  and  the  proceeds  applied 
to  the  education  of  his  children ;  that  he  wanted  a  small 
tract  of  land  given  to  his  daughters  at  the  discretion  of  his 


1  Followed.    AlUn  y.  AUen,  18  How.,  303. 
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executors;  the  balance  of  his  land  to  be  equally  divided 
among  his  sons."  Such  testimony  is  altogether  inadmissible, 
either  for  the  purpose  of  determining  ihof actum  of  a  will,  or 
to  ascertain  its  intention.  ^^  It  would  indeed  be  of  but  little 
avail  to  require  that  a  will  ah  origine  should  be  in  writing,  or 
to  fence  a  testator  round  with  a  guard  of  attesting  witnesses, 
if,  when  the  written  instrument  failed  to  make  a  full  and  ex- 
plicit disclosure  of  his  scheme  of  disposition,  its  deficiencies 
might  be  supplied  and  its  inaccuracies  might  be  corrected 
from  extrinsic  sources."  In  another  view  her  testimony  was 
inadmissible.  There  is  no  such  uncertainty  in  the  will,  that 
it  cannot  be  carried  into  effect  without  the  aid  of  extrinsic 
testimony.  Those  words  which  are  supposed  to  make  it  so, 
being  void  and  inoperative  to  convey  any  thing,  when  that 
has  been  determined,  cannot  be  used  to  make  something  else 
in  the  will  ambiguous,  which  is  certain  of  itself.  The  words 
are,  ^^  to  each  of  my  daughters  a  small  tract  of  land,"  imme- 
diately after  the  testator's  declaration  that  he  desired  his 
estate  to  be  equally  divided  among  his  children.  Estate  is  a 
comprehensive  term,  including  all  real  and  personal  estate, 
and  children  has  a  legal  significancy,  extending,  as  the  case 
may  be,  to  grandchildren  and  even  illegitimate  children,  but 
never  permitting  the  term  sons  to  be  substituted  for  it,  unless 
such  shall  be  the  plain  intention  of  a  testator  in  his  will  in 
favor  of  sons  to  the  exclusion  of  daughters.  Again,  the  tes- 
tator says  in  the  will,  "  my  lands  and  slaves  to  be  equally 
divided  amongst  my  children."  In  *both  the  terms  r«QCQ 
are  intelligible.  They  do  not  admit  of  a  doubt,  and  *- 
must  have  their  operation,  notwithstanding  there  may  be  an 
intermediate  expression  without  any  legal  eflBcac}*  or  certain 
meaning.  We  do  not  think  it  necessary  to  examine  further, 
in  connection  with  this  case,  how  far  parol  evidence  is  admis- 
sible in  cases  of  wills;  or  for  what  ambiguities  in  a  will 
extrinsic  testimony  may  be  used  to  explain  them.  The  case 
does  not  call  for  either.  In  1  Jarman,  349,  ch.  13,  will  be 
found  a  clear  and  satisfactory  chapter  upon  the  admissibility 
of  parol  testimony  in  cases  of  wiUs,  illustrated  by  adjudicated 
cases.  Mr.  Wigram  has  placed  before  the  profession  the  sub- 
ject of  extrinsic  testimony  in  cases  of  ambiguity  in  wills  with 
such  ability  and  minuteness,  that  it  has  become  a  treatise  of 
authority  with  judges  and  lawyers  in  England  and  the  United 
States. 

We  will  now  pass  on  to  the  instructions  which  the  court 
gave  to  the  jury,  concerning  those  presumptions  which  they 
might  make  from  the  evidence,  against  the  plaintiff,  in  conse- 
quence of  her  supposed  acquiescence  in  what  is  called  a  par- 
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tition  of  the  testator's  lands ;  and  that  they  might  also  presume 
that  it  had  been  done  by  the  order  of  a  competent  tribunal. 
In  respect  to  the  fii-st,  it  must  be  remembered  that  the  plain- 
tiff was  an  infant  when  her  father  died,  a  minor  when  she 
married,  and  continued  covert  until  within  a  short  time  before 
she  brought  this  suit.  Under  such  circumstances  of  disability 
to  pursue  her  rights  in  her  father's  estate  with  the  aid  of  the 
law,  no  presumption  can  rightly  be  made  against  her.  The 
rule  in  such  a  case  is,  that,  when  a  person  is  under  a  legal 
incapacity  to  litigate  a  right  in  a  court  of  justice,  and  there 
has  been  no  relinquishment  of  it  by  contract,  a  release  of  it 
cannot  be  presumed  from  circumstances  over  which  the  per- 
sons has  had  no  control,  happening  before  the  incapacity  to 
sue  has  been  removed.  It  is  a  general  rule,  having  however 
a  particular  bearing  in  favor  of  married  women,  from  the  rela- 
tions in  which  they  are  placed  to  property,  and  the  legal 
disabilities  resulting  from  coverture.  It  is  not  necessary  to 
enumerate  the  latter.  One  of  them  is,  that  she  cannot  sue, 
without  the  assent  and  association  of  her  husband,  for  any 
property  for  which  she  owns,  or  to  which  she  may  become 
entitled  in  any  of  the  ways  in  which  that  may  occur.  For  this 
cause  it  is,  that  statutes  of  limitation  do  not  run  against  them 
during  coverture.  The  plaintiff  here  was  protected  by  that 
of  the  State  of  Tennessee.  No  presumption  could  be  made 
to  defeat  its  protection,  from  any  conduct  imputed  to  her,  or 
from  her  husband  and  herself  having  had  for  any  length  of 
time  a  part  of  the  testator's  lands  in  their  possession,  or  from 
any  sale  made  of  it  by  her  husband  in  which  she  may  have 

♦3601  i^^^^®^-  "^^^  ^^^  ^^^^  *presume  it  to  have  been  done 
J  under  the  coercion  of  her  husband.  The  fact  mostly 
relied  upon  for  the  presumption,  which  the  jury  were  told 
they  might  make,  was  her  having  united  with  her  husband  in 
making  a  sale  to  her  brother  of  the  land  put  into  their  posses* 
sion  by  her  father's  executor,  and  that  she  subsequently 
acknowledged  it  when  discovert.  The  last  was  no  more  than 
a  correct  avowal  that  it  had  been  done,  and  that  the  deed  was 
operative  for  so  much  of  the  land  as  it  conveyed  of  that  larger 
portion  to  which  she  was  entitled  out  of  her  father's  estate. 
Her  brother,  who  had  received  a  larger  portion,  knew  very 
well  with  whom  he  was  dealing,  and  the  evidence  shows  that 
he  could  not  have  bought  without  knowing  his  sister's  discon- 
tent with  the  division  which  had  been  made  of  the  estate ; 
and  that  her  rights  were  only  not  asserted,  to  the  extent  of 
them,  against  himself  and  her  other  brothers,  because  she  had 
no  one  to  do  for  her,  and  could  not  then  do  for  herself.  We 
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think  that  the  exception  taken  to  this  part  of  the  instructions 
must  be  maintained,  and  it  is  so,  by  this  court. 

The  point  still  to  be  noticed  is  so  much  of  the  instruction 
given  to  the  jury,  informing  them  that  they  might  presume 
from  the  evidence  that  there  had  been  a  legal  partition  of  the 
testator's  land  in  respect  to  his  daughters  by  order  of  a  court, 
when  the  executor  assigned  them  certain  parts  of  it.  By  the 
law  of  Tennessee,  such  a  partition  is  a  judicial  act  and  be- 
comes a  record.  It  can  only  be  proved  as  such  records  may 
be,  and  when  it  is  alleged  to  have  been  lost  or  destroyed,  ite 
contents  can  only  be  reached  by  proofs  of  a  certain  and  fixed 
kind  well  known  in  the  law.  In  the  proper  sense  of  the  term 
presumed^  the  records  of  courts  are  never  so.  The  existence 
of  an  ancient  record  of  another  kind  may  sometimes  be 
established  by  presumptive  evidence.  But  that  is  not  done 
without  very  probable  proof  that  it  once  existed,  and  until 
its  loss  is  satisfactorily  accounted  for.  The  rule  in  respect  to 
judicial  records  is,  that,  before  inferior  evidence  can  be  re- 
ceived of  their  contents,  their  existence  and  loss  must  be 
clearly  accounted  for.  It  must  be  shown  that  there  was  such 
a  record,  that  it  has  been  lost  or  destroyed,  or  is  otherwise 
incapable  of  being  produced ;  or  that  its  mutilation  from  time 
or  accident  has  made  it  illegible.  In  this  last,  though,  not 
without  the  production  of  the  original  in  the  condition  in  which 
it  may  be.  The  inferior  evidence  to  establish  the  existence 
of  a  judicial  record  must  be  something  officially  connected 
with  it,  such  as  the  journals  of  the  court,  or  some  other  entry, 
though  short  of  the  judgment  or  record,  which  shows  that  it 
has  been  judicially  made.  The  burning  of  an  office  and  of 
its  records  is  no  proof  that  a  particular  record  had  ever  ex- 
isted. It  only  lays  the  *foundation  for  the  inferior  evid-  r»Qgi 
ence.  If  that  cannot  be  got,  the  result  must  be,  and  is,  ^ 
that  there  has  been  an  allegation  of  the  existence  of  a  record, 
without  proof.  There  is  no  way  of  bringing  it  to  the  knowledge 
of  others.  Nor  can  it  be  said  to  be  known  certainly  by  him 
who  asserts  it.  In  this  case,  without  any  such  proof,  the 
jury  was  told  that  they  might  infer  from  the  burning  of  the 
records  of  the  county  of  Mero,  and  the  conduct  of  the  parties 
interested  in  the  testator's  lands,  that  there  had  been  a  parti- 
tion according  to  law.  If  the  instruction  is  put  exclusively 
upon  the  want  of  proof  to  justify  it,  it  could  not  be  main- 
tained. But  it  was  contrary  to  the  positive  proof  in  the 
record.  There  is  proof  that  the  lands  assigned  to  the 
daughters  of  the  testator  had  been  done  by  their  uncle  and 
their  father's  executor,  witliout  any  legal  order  of  partition. 
Hall  says,  Isaac  Bledsoe,  the  executor,  laid  off  the  land  to 
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the  four  daii:z?itere  of  rhe  tesdr*  r  in  lT>i.  We  will  give 
his  wordsw  **  Ab«.  iiz  uLe  liiiLe  tiiut  Isue  Blaisije  was  about 
to  lar  off  the  Lkcd  z*»  the  t.-cir  •  l«ie:?tt  Jii:i:rhrersw  witness  was 
presents  to  wir.  in  IT'c^ :  and  witzets  ;k*keii  him  what  he  eoo- 
sidered  would  be  a  :»mall  tract  of  land  under  the  wilL  when 
Colonel  Bledst^e  i.^bfiserred  to  hinu  that  less  than  SiH^  acres 
woold  not  make  a  ^  x.-d  r  Lmtadt.  o.  and  that  he  intended  to 
giye  his  own  dau^h:en«  o::0  acnrs  each :  and  tiiat  he  int^ided 
to  assign  to  his  bri:«thtfr's  'ian^hters  C±0  acres  of  the  best  of 
the  land  out  of  the  Greenfield  surreT,  and  d-oe  so.**  The 
proof  is  p^sitiTe,  that  the  pwjrti'^ns  nf  that  survey  subsequently 
occupied  by  the  dang-iters  and  their  hii>(:»4tn«ls  were  assigned 
to  them  by  the  execut'.r  up«?n  his  own  ci>nstruction  of  the 
will,  and  without  any  order  for  a  {.•artiti^jn  by  any  court.  It 
repels  all  contrary  inferences  from  any  other  evidence  in  the 


We  have  sought  to  put  this  case  upon  the  plainest  footing 
in  the  shortest  way,  and  without  much  which  might  have 
been  written  in  su[i(H»rt  «»f  our  conclusion,  from  an  unwilling- 
ness to  embarrass  it  with  what  might  have  been  proper,  but 
which  is  not  necessarv. 

The  judgment  of  the  Circuit  Court  is  reversed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Middle  District  of  Tennessee,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court,  with  directions  to  award  a  venire 
faciae  de  novo. 


•■•■»■ 


♦8621  *®^^^®®  W-  Parks,  Administrator  op  Samubl 
■■  Parks,  v.  John  Ross. 

In  tome  of  the  States  it  is  the  practice,  after  the  eridence  for  the  plaintiff  is 
closed,  for  the  defendant  to  pray  the  court  to  instruct  the  jury  that  there  is 
DO  erideoce  upon  which  they  can  find  a  verdict  for  the  plaintiff.^ 

This  is  equivalent  to  a  demurrer  to  the  evidence,  and  such  an  instruction 

^  Follows D.    Richardtan  v.  City  of  Boston,  19  How.,  269;  MercaniUe  Mui, 

Ins.  Co.  V.  Folsom,  18  WaU.,  251. 
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ought  to  be  given  whenever  the  evidence  is  not  legally  sufficient  to  serve 
as  a  foundation  of  a  verdict  for  the  plaintiff.* 

Where  the  United  States  and  the  Cherokee  nation  agreed  that  the  latter 
should  emigrate  across  the  Mississippi,  and  the  former  pay  the  expenses 
thereof,  and  the  Cherokees  undertook  to  conduct  the  movement  entirely  by 
their  own  agents,  a  person  whose  wagons  had  been  hired  could  not  hold  the 
agent  who  had  hired  them  personally  responsible.  The  owner  of  the 
wagons  knew  that  the  agent  was  a  public  officer,  and  dealt  with  him  as 
such.' 

Wherever  a  ^contract  or  engagement,  made  by  a  public  officer,  is  connected 
with  a  subject  fairly  within  the  scope  of  his  authority,  it  shall  be  consid- 
ered to  have  been  made  officially  and  in  his  public  character,  unless  the 
contrary  appears  by  satisfactory  evidence  of  an  absolute  and  unqualified 
engagement  to  be  personaUy  liable.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the 
Circuit  Court  of  the  United  States  for  the  District  of 
Columbia. 

It  was  an  action  brought  by  Parks  for  services  rendered 
by  Samu&l  Parks  to  John  Ross,  in  the  removal  of  the  Cher- 
okee nation  to  the  western  side  of  the  Mississippi,  in  the 
years  1838  and  1839.  The  bills  of  exception  set  forth  in 
extenso  all  the  evidence  offered  bj''  the  plaintiff  upon  the 
trial.  Some  of  this  evidence  consisted  of  long  documents, 
which  it  is  not  deemed  necessary  to  insert,  although  they 
were  made  parts  of  the  bills  of  exceptions.  Their  contents 
will  be  sufficiently  understood  from  the  following  narrative. 

In  the  year  1838,  the  government  of  the  United  States  was 
desirous  to  remove  the  Cherokee  nation  to  their  assigned 
habitation  beyond  the  Mississippi  River ;  and  deputed  Gen- 
eral Scott  to  make  an  arrangement  with  them  for  that  pur- 

•  Followed.    Schuckardt  v.  Aliens,  States,  1  Black,  140. 
1  Wall.,  370;    Pleasants  v.  Fant,  22        •  A  contract  made  by  a  public  officer, 

Id.,  121;  CommWs  of  Marion  County  v.  for  the  use  of  the  government,  and 

Clark,  4   Otto,  284 ;    New   York  ^c.  within  the  scope  of  his  authority,  does 

R,  R.  Co.  Y.  Traloff,  10  Id.,  27.  not  bind  him  personally,  even  thougli 

Where  there  is  evidence  before  the  under    seal.      Hodgson   v.  Dexter,   1 

jury  —  whether  it  be  weak  or  strong  Cranch,  345.    S.  P.    Stone  t.  Mason, 

—  which   does   so  much   as   tend    to  2  Cranch,  C.C. ,431 ;  Z)aj;i<  v.  Gar/anrf, 

prove  the  issue  on  the  part  of  either  6  Id.,  670.     And  see  notes  to  Kendall 

side,  it  is  error  if  the  court  wrest  it  v.  Stokes,  8  How.,  87 ;  United  States  v. 

from  the  exercise  of  their  judgment.  Prescott,  Id.,  678.    To  hold  him  per- 

It  should  be  submitted  to  them  under  sonally  liable,  it  must  be  shown  that 

instructions  from  the  court.    Hickman  he  exercised  his  powers  in  a  case  not 

V.  Jones,  9  Wall.,  197,     S.  P.    United  within  his  jurisdiction,  or  in  a  manner 

States  V.  Lauh,  4  Cranch,  C.  C,  703;  not  confided  to  him,  or  with  malice, 

8.  c,  12  Pet,  1.     But  where  the  evi-  or  corruptly  or  oppressively.     Gould 

dence  upon  a  question  at  issue  is  all  v.    Hammond,    M cAll.,    235 ;    United 

one  way,  the  court  need  not  submit  States  v.  Collier,  3  Blatchf .,  326. 
such  question,  as  one  of  fact,  to  the        *  See  also   Merrick  v.  Giddinas,  1 

jury.      United   States  v.  One   Still,  6  Mack.,  397;   Weisy.  City  of  Maaison, 

Bl&tcht,  40S;  Same  V.  Distilled  Spirits,  76  Ind.,  254;  Paine  v.   Grand  Trunk 

Id.,  407.    See  also  Bryan  t.   United  Ry  Co.,  58  N.  H.,  614. 
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pose.  The  Cberokces  cp«:n  their  part  sr:»int€d  an  agent 
with  plenary  p«:*wers.  25  apyears  friin  iLe  i  Ho  wing  preamble 
io  tome  re3«olutioi*3  adopted  by  them  in  l^W : — 

**Ar*d  whereaa.  these  c»:ndirivii3  being  f-^y  settled,  the 
f  j^ecial  agents  of  the  nation,  acting  0:1  the  nation*s  bebaUi 
after  haring  made  dirers  appcintcients  for  the  purpose  of 
carrying  it  into  effect,  in  order  to  cocdense  the  ba^es5»  did 
delegate  its  entire  saperintecdeace  to  one  of  their  body, 
John  Rom,  and  by  John  Ross  sach  persons  were  depated  for 
the  management  of  the  Tarions  departments,  on  account  of 
the  nation,  as  were  considered  best  qoalided  for  the  pur- 
pose,** &c. 

In  order  to  ascertain  the  probable  expense  and  amount  of 
drafts  necessary  to  be  drawn  npon  the  Treasoiy,  General 
Scott  caused  the  following  estimate  to  be  made  oat. 

^of^o-i  ^Estimate  for  the  emigration  of  a  party  of  one  thon- 
'  -I       sand  Cherokees  to  their  coontiy  west  of  the  Missis- 
sippi, distance  eight  hundred  miles,  eighty  days  going: — 

Fifty  wagons  and  teams,  (twenty  persons  to  each 
wagon,)  at  a  daily  expense  of  f3.50,  including 

forage, f28,000.00 

Returning,  ¥1  each,  for  every  twenty  miles,  -  14,000.00 
Two  hundred  and  fifty  extra  horses,  forty  miles 

each  per  day, 1,000.00 

Ferriages,  &c.,           ......  1,000.00 

Eighty  thousand  rations,  at  16  cents  each,   .        .  12,800.00 

Conductor,  io  per  day, 400.00 

Assistant  conductor,  $3  per  day,           .        .        .  240.00 

Physician,  *5  per  day, 500.00 

Physician  returning,  f  15  for  every  hundred  miles  120.00 

Commissary,  *2.50  per  day,       ....  200.00 

Assistant  commissary,  $2  per  day,        .        .         .  160.00 

Wagon-master,  if2.50  per  day,   ....  200.00 

Assistant  wagon-master,  $2  per  day,     .        •        .  160.00 

Interpreter,  92.50  per  day,        ....  200.00 

$65,880.00 

General  Scott  explained  the  contract  in  this  way : — 
**  The  understanding  of  the  parties  was  common  and  dis- 
tinct, that  the  eighty  days  allowed  for  the  removal  of  each 
detachment,  by  land,  was  a  mere  assumption  of  a  basis  on 
which  to  calculate,  for  the  moment,  the  advances  to  be  made 
by  the  United  States  on  account  of  the  movement,  and  to  set 
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it  agoing.  If  the  advances  proved  to  be  too  great,  the  excess 
was  to  be  paid  into  the  treasury  of  the  nation  ;  if  too  little, 
on  account  of  more  time  in  the  movement,  the  United  States 
were  to  make  up  the  difference  from  the  trust  fund." 

The  Cherokees  were  formed  into  thirteen  detachments, 
and  the  removal  commenced  about  the  1st  of  September, 
1838 ;  but  in  consequence  of  sickness  amongst  them,  a 
drought  in  the  country  through  which  they  had  to  pass,  diffi- 
culties in  crossing  the  Mississippi,  and  other  embarrassments, 
the  time  of  removal  was  extended  to  a  much  longer  period 
than  eighty  days. 

Samuel  Parks  was  a  citizen  of  the  Cherokee  nation,  and 
John  Ross  hired  from  him  four  wagons  and  teams,  to  be 
attached  to  Detachment  No.  11. 

On  the  18th  of  May,  1840,  John  Ross,  styling  himself 
"  Principal  Chief  and  superintending  Agent  of  the  Cherokee 
Nation  for  Cherokee  removal,"  presented  an  account  to  the 
proper  *office  at  Washington,  claiming  a  balance  due  rmoaA 
to  the  Cherokee  nation  of  $581,846.88J.  Amongst  ^ 
his  vouchers  was  the  following,  being  one  of  the  expendi- 
tures incurred  by  Detachment  No.  11,  in  which  Parks  was, 
with  his  teams : — 

For  hire  of  fifty-one  wagons  and  teams,  for  1,029 
persons,  from  the  1st  of  November,  1838,  to  the 
24th  of  March,  1839,  inclusive,  144  days,  at  $5 
per  day,  $36,720 ;  allowance  of  40  days  for  re- 
turning, at  $7  per  day  each,  including  travelling 
expenses,  $14,280, $51,000.00 

In  November,  1840,  the  Cherokees  passed  some  resolutions, 
amongst  which  were  the  following : — 

"  Resolved,  That  the  authority  vested  in  the  special  agents, 
and  continued  by  the  act  of  union  between  the  Eastern  and 
Western  Cherokees,  passed  at  Illinois  Camp-ground,  on  the 
12th  day  of  July,  1839,  and  by  them  conferred  upon  one  of 
their  members,  John  Ross,  as  superintendent,  with  a  view  to 
facilitate  the  duties  required  of  them,  be,  and  the  same  is 
hereby,  approved  and  ratified. 

"And  further  resolved,  (in  support  of  the  aforesaid  au- 
thority,) That  by  the  Cherokee  nation,  through  their  national 
committee  and  council  in  national  council  assembled,  it  is 
hereby  ordered  that  the  aforesaid  John  Ross  be,  and  he  is 
hereby,  directed  and  fully  empowered  to  proceed  to  Wash- 
ington city,  and  to  urge  a  settlement  of  this  claim  with  all 
possible  expedition,  and  to  apply  for  and  receive  from  the 
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government  of  the  United  States,  in  the  name  of  the  Chero- 
kee nation,  the  balance  due  of  $581,846.88^,  as  stated  in  the 
account  of  the  emigration  claim,  in  order  that  the  business 
growing  out  of  it  may  be  brought  to  a  final  close." 

On  the  6th  of  September,  1841,  Mr.  John  Bell,  then  Sec- 
retary of  War,  decided  upon  this  claim,  and  allowed  it,  with 
certain  deductions. 

On  the  17th  of  September,  1841,  Ross  received  from  the 
Treasury  the  sum  of  $486,939.60. 

On  the  13th  of  December,  1841,  Ross  settled  an  account 
with  Parks  as  follows : — 

^^  The  Cherokee  Nation  to  Samuel  Parks,  deceased,  Db. 

For  the  services  of  four  wagons  and  teams,  in  the 
emigration  of  the  Cherokees  in  Captain  Rich- 
ard Taylor's  detachment,  commencing  the  1st 
of  November,  1838,  up  to  the  24th  of  March, 
1839,  making  144  days,  at  $5  per  day  each,       .    $2,880.00 

*866]  *"  Cb. 

By  cash  advanced  Samuel  Parks,  as  per  receipt 
on  the  rolls, $1,600.00 

Balance  due, $1,280.00 

"Received  of   John   Ross,  Superintendent  of   Cherokee 
emigration,  one  thousand  two  hundred  and  eighty  dollars,  in 
full  for  the  balance  due  of  the  above  account. 
"  Signed  in  duplicate. 

«  Park  Hill,  Cherokee  Nation,  Dec.  13th,  1841. 

»  G.  W.  Pabks, 
Executor  of  Samuel  Parks^  deceased" 

In  December,  1842,  the  Cherokees  called  upon  Ross  for 
certain  information,  to  which  he  replied  that  "he  had  no 
moneys  in  his  hands  subject  to  legislation." 

In  July,  1844,  Parks  brought  an  action  against  Ross  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Colum- 
bia. The  declaration  contained  the  common  money  counts. 
In  March,  1848,  the  cause  came  on  for  trial,  when  the  jury, 
under  the  instructions  of  the  court,  found  a  verdict  for  the 
defendant.  Upon  the  trial,  the  defendant  took  two  bills  of 
exception  to  the  admission  of  evidence,  which  were  not 
argued  in  this  court  in  the  posture  of  tlie  case,  and  which 
would  not  be  inserted  in  this  report,  except  that  the  plaintiflTs 
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bill  of  exceptions  adopts  them,  and  refers  to  the  recapitula- 
tion of  evidence  contained  therein. 

"  Before  the  jurors  aforesaid  retired  from  the  bar  of  the 
court  here,  the  said  plaintiflF,  by  his  attorney  aforesaid,  filed 
in  court  here  the  following  bills  of  exceptions,  to  wit : — 

^^  Defendant's  First  Bill  of  Exceptions. 

"  George  W.  Parks,  Administrator  of  Samuel  Parks,  v. 

John  Ross. 

'*  On  the  trial  of  this  cause  the  plaintiflF,  to  maintain  the 
issue  on  his  part,  offered  evidence  tending  to  show  that  the 
plaintiffs  intestate  hired  four  wagons  to  be  used,  and  the 
same  were  in  fact  used,  in  the  emigration  of  the  Cherokee 
nation  to  the  west  of  the  Mississippi,  under  the  arrangement 
with  General  Scott,  in  the  year  1838,  and  produced  and  read 
to  the  jury  the  account  and  receipt  of  the  plaintiflF,  as  follows 
(copied  in  pages  864,  865) ;  and  also  oflFered  to  read  in  evi- 
aence  the  account  presented  by  the  defendant  to  the  govern- 
ment of  the  United  States,  as  follows  (copied  in  page  364)  ; 
with  account  of  Detachment  No.  11,  in  which  detachment  it 
was  admitted  the  *said  wagons  were  employed,  and  rmoaa 
were  part  of  the  fifty-one  wagons  therein  mentioned ;  *- 
and  also  the  opinion  and  decision  of  Mr.  John  Bell,  Secre- 
tary of  War,  thereon ;  and  the  preamble  and  resolutions  of 
the  Cherokee  nation  referred  to  therein  (copied  in  page  364) ; 
and  the  requisition  of  the  War  Department ;  and  the  warrant 
on  the  Treasury ;  and  the  receipt  of  the  defendant ;  to  all 
which  oflFered  evidence  the  defendant,  by  his  counsel,  objects ; 
but  the  court  oveiTuled  the  said  objection,  and  permitted  the 
same  to  be  read ;  and  the  defendant,  by  his  counsel,  excepts 
thereto,  and  prays  the  court  to  sign  and  seal,  and  cause  to  be 
enrolled,  this  his  first  bill  of  exceptions,  which  is  done  ac- 
cordingly, this  10th  day  of  April,  1848. 

"  W.  Cranch, 
Jas.  S.  Morsell." 

Defendant's  Second  Bill  of  Exceptions. 

**  Georqb  W.  Parks,  Administrator  of  Samuel  Parks,  v. 

John  Ross. 

*'*' Richard  Taylor's  Testimony. 

**  On  the  further  trial  of  this  cause,  and  after  the  evidence 
contained  in  the  foregoing  bill  of  exceptions  made  part  hereof, 
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the  plaintiff,  further  to  maintain  the  issue  on  his  part  joined, 
gave  evidence  to  show  and  prove,  by  Richard  Taylor,  (the 
said  evidence  being  noted  in  writing  by  the  defendant's  attor- 
ney,) that  he  is  a  Cherokee,  and  was  one  of  the  delegates 
originally  appointed  by  that  nation  to  enter  into  an  arrange- 
ment with  the  United  States  for  the  transportation  and  emi- 
gration of  the  said  Cherokee  nation  to  the  country  set  apart 
for  them  west  of  Mississippi  River ;  that  he  had  charge  of  the 
business  of  generally  superintending  the  wagons  of  one  de- 
tachment, in  which  the  wagons  of  the  plaintiff's  intestate  were 
employed ;  that  shortly  after  they  arrived  in  the  Cherokee 
country  he  was  paid  off  by  John  Ross,  and  the  accounts  of  all 
those  whose  wagons  had  been  employed  were  settled  and 
adjusted  by  the  committee  or  delegates,  and  they  were  paid 
for  eighty  days'  travel,  and  the  balance  was  left  unpaid  till 
the  money  could  be  received  from  the  United  States ;  the 
committee  or  delegates  of  the  emigration  were  all  present 
with  Ross ;  they  were  appointed  by  the  nation  in  council, 
before  they  started  for  the  West,  and  never  delegated  their 
whole  power  to  John  Ross,  but  always  acted  when  they  were 
needed.  John  Ross  had  a  general  order  and  power  to  pay  the 
claims  arising  out  of  the  emigration  ;  he  received  the  money 
and  paid  it  out.  Several  years  ago  he  paid  over  to  the  Cher- 
*^671  ^^®®  nation  $125,000,  *which  had  been  saved  from 
J  the  expenses  of  the  emigration ;  and  being  asked  by 
the  plaintiff  what  had  become  of  the  $180,000  received,  he 
replied :  Just  before  I  left  home  to  come  to  the  United  States, 
Mr.  Ross  made  a  final  settlement  with  the  nation  of  all  the 
money  received  by  him  for  the  emigration  ;  being  asked  by 
plaintiff,  he  says  it  was  in  writing,  and  plaintiff  insists  his 
answer  is  not  evidence.  He  states  that  he  is  one  of  the  execu- 
tive council  of  the  nation,  and  now  a  delegate  from  the  nation 
to  the  United  States. 

'^  Being  cross-examined  he  says:  The  only  power  Mr.  Ross 
had  to  pay  claims  was  to  pay  such  claims  as  had  been  passed 
by  the  committee  or  delegates ;  that  he  does  not  know  out  of 
what  fund  Mr.  Ross  could  have  saved  the  $125,000,  except 
the  money  received  for  return  wagons ;  that  no  money  ever 
was  paid  to  any  person,  nor  any  claim  ever  presented  by  any 
person  to  the  committee  or  delegates,  for  'return  wagon 
money ' ;  that  the  witness  himself  made  the  contract  with  the 
plaintiff's  intestate  for  the  hire  of  his  wagons,  and  no  contract 
was  made  for,  and  no  reference  made  to,  any  return  wagons, 
for  it  was  understood  they  were  all  to  remain  in  the  nation ; 
that  plaintiff's  intestate  married  the  sister  of  witness,  and  was 
a  citizen  of  the  Cherokee  nation  ;  that  he  sold  and  disi>08ed 
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of  his  wagons  and  teams  in  the  Cherokee  nation,  except  one, 
with  which  he  returned  to  the  State  of  Tennessee,  for  the  pur- 
pose, as  he  stated  to  witness,  of  bringing  out  his  family ;  he 
did  not  return,  but  died  in  Tennessee,  and  he  never  in  his 
lifetime  to  witness,  or  with  his  knowledge,  set  up  any  claim 
for  return  wagons ;  and  witness  was  present  when  the  account 
of  plaintiffs  intestate  was  settled,  and  afterwards,  when  the 
full  balance  was  paid  to  the  plaintiff;  that  there  were  various 
incidental  expenses  not  estimated  for  originally,  but  which 
had  to  be  paid  by  the  nation,  growing  out  of  the  delays  and 
other  causes  in  the  emigration ;  that  they  were  paid  by  the 
nation,  and  witness  does  not  know  out  of  what  fund  they 
could  have  been  paid,  except  out  of  the  return  wagon  money  ; 
and  witness  believes,  from  the  facts  he  has  stated,  that  the 
money  so  paid  over  by  Ross  to  the  nation,  and  the  incidental 
expenses  of  the  emigration,  were  paid  out  of  that  fund. 

"  And  thereupon,  and  after  the  testimony  of  the  said  Rich- 
ard Taylor  had  been  given,  the  plaintiff  further  offered  to 
read  in  evidence  from  a  certain  printed  document,  purporting 
to  be  Senate  Document  298,  1st  Session  29th  Congress,  two 
certain  papers  as  follows,  marked  B  and  C,  (copied  in  record,) 
and  to  lay  a  foundation  therefor  gave  to  the  court  the  follow- 
ing evidence  (evidence  of  Burke  and  J.  R.  Rogers,  copied  in 
record) ;  and  the  defendant  objected  to  the  admissibility  of 
the  *said  papers  so  offered  to  be  read  in  evidence,  r»Qco 
maintaining  there  was  no  sufficient  foundation  laid  for  ^ 
them  as  secondary  proof ;  but  the  court  overruled  his  said 
objection,  and  permitted  the  same  to  be  read  in  evidence,  and 
the  same  was  read  accordingly,  and  the  defendant  excepts 
thereto,  and  prays  the  court  to  sign  and  seal  this  his  bill  of  ex- 
ceptions, which  is  done  accordingly  ;  and  the  same  is  ordered 
to  be  enrolled  according  to  the  statute,  this  10th  day  of  April, 
1848. 

"  W.  Cranch, 
James  S.  Morsell." 

(Then  followed  Mr.  Burke  and  Mr.  Rogers's  statements, 
which  are  omitted.) 

Plaintiff's  First  Bill  of  ^Exceptions. 

**  Gbdroe  W.  Parks,  Administrator  of  Samuel  Parks,  v. 

John  Ross. 

"And  the  evidence  stated  in  the  foregoing  bill  of  excep- 
tions, made  part  hereof,  having  been  read  to  the  jury,  the 
plaintiff  rested;  and  thereupon   the   defendant  prayed  the 
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court  to  instruct  the  jury^  that,  upon  the  whole  evidence 
aforesaid,  if  the  same  shall  be  believed  by  the  jury,  the  plain- 
tiff is  not  entitled  to  recover  in  this  action. 

"  Which  instruction  the  court  granted ;  to  the  granting  of 
which  the  plaintiff,  by  his  counsel,  excepts,  and  prays  the 
court  to  sign  and  seal  this  his  bill  of  exceptions,  which  is  ac- 
cordingly done,  this  11th  day  of  April,  1848. 

"  W.  Cranch, 
James  S.  Mobsell, 
Jambs  Dunlop. 

Plaintiff's  Second  BiU  of  Exceptions. 

*^  Geobgb  W.  Pabks,  Administrator  of  Samuel  Pabks,  v, 

John  Ross. 

*'  And  thereupon,  and  upon  the  whole  evidence  in  the  said 
first  and  second  bill  of  exceptions  of  said  defendant  contained, 
made  part  hereof,  the  defendant  by  his  counsel  prays  the 
court  to  instruct  the  jury,  that,  if  the  same  is  believed  by  the 
jury  to  be  true,  the  plaintiff  is  not  entitled  to  recover  in  this 
action ;  which  instruction  the  court  granted ;  to  the  granting 
of  which  the  plaintiff,  by  his  counsel,  excepts,  and  prays  the 
court  to  sign,  seal,  and  enroll  this  his  exception,  which  is 
accordingly  done,  this  11th  day  of  April,  1848. 

"  W.  Cbanch, 
James  Dunlop." 

♦3691       *Th®  counsel  for  the  plaintiff  sued  out  a  writ  of 
J  error,  and  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Q-reen^  for  the  plaintiff  in  error,  and 
Mr.  Bradley^  for  the  defendant  in  error. 

Mr.  Green^  for  the  plaintiff  in  error,  contended  that,  apart 
from  the  testimony  of  Richard  Taylor,  it  is  clear  from  the 
evidence  that  the  defendant  claimed  and  received  from  the 
United  States  government  the  money  "  in  trust "  for  those 
who  were  entitled  to  it  by  having  furnished  transportation ; 
that  the  plaintiff's  intestate  was  one  of  those  who  furnished 
transportation ;  and  that  defendant,  having  claimed  and  re- 
ceived  the  money,  as  trustee,  is  liable  in  this  action.  See  2 
T.  R.,  370  ;  Cary  v.  Curtis,  3  How.,  247,  249 ;  1  Har.  &  G. 
(Md.),  258. 

But  the  Circuit  Court  treated  the  defendant  as  the  head  or 
executive  of  a  foreign  and  independent  nation,  and  held  that, 
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having  received  the  money  as  such,  he  was  responsible  to  the 
nation,  and  could  not^  jure  gentium^  be  personally  liable. 

This  he  contended  was  clearly  a  mistake  both  of  the  facts 
and  of  law,  and  referred  to  the  Cherokee  resolutions  and  to 
6  Pet.,  1. 

If  it  be  contended,  on  the  strength  of  Taylor's  evidence, 
that  the  defendant  has  paid  over  to  the  nation,  and  thereby 
discharged  his  liability,  it  is  answered,  that  defendant  could 
not  discharge  himself  by  any  settlemeut  with  or  payment  over 
to  the  nation,  after  notice,  and  pending  this  suit.  See  10 
Peters,  158  ;  Bend  v.  Hoyt,  18  Pet.,  263,  267. 

But  there  is  no  evidence  that  defendant  has  paid  over  to 
the  nation  ;  the  only  evidence  to  that  effect  is  found  in  Tay- 
lor's testimony  as  follows :  ^^  Just  before  I  left  home  to  come 
to  the  United  States,  Mr.  Ross  made  a  final  settlement  with 
the  nation  of  all  the  money  received  for  the  emigration." 
This  does  not  say  that  he  paid  over  to  the  nation  the  amount 
received  on  account  of  Parxs's  wagons,  or  that  he  showed  any 
voucher  of  payment  to  Parks.  He  might  have  paid  to  the 
nation  all  except  the  amount  due  Parks,  and  said  that  he  re- 
tained that  on  account  of  this  very  pending  suit.  Moreover, 
Taylor's  evidence  shows  that  the  settlement  was  in  writing. 
Then  the  written  account  or  a  duly  certified  copy  should  have 
been  produced  (1  Greenl.  Ev.,  82,  84,  88),  and  the  plaintiff 
had  a  right  to  rule  out  his  evidence  on  this  point. 

The  statement  made  by  the  witness,  Taylor,  that  "the 
committee  or  delegates  oi  the  emigration  never  delegated 
their  whole  power  to  John  Ross,"  is  contradicted  by  the 
Cherokee  resolutions  of  the  11th  of  November,  1840  ;  and  by 
a  *comparison  of  his  testimony  with  the  other  evidence  r«Qi7A 
in  the  case,  it  will  be  seen  that  all  the  material  state-  ^ 
ments  therein  contained,  affecting  the  plaintiffs  right  to  re- 
cover, were  in  conflict  with,  and  disproved  by,  the  other  evi- 
dence in  the  cause.  Though  called  to  the  stand  by  the  plain- 
tiff, the  latter  was  not  conclusively  bound  by  his  statements 
(11  Gill  &  J.  (Md.),  28;  1  Gill  (Md.),  84;  Greenl.  Ev., 
§  443) ;  nor  were  the  jury,  whose  province  it  was  to  decide 
between  the  conflicting  evidence. 

It  will  be  contended  for  the  plaintiff,  that,  the  evidence 
being  contradictory,  or  conducing  to  different  results,  the 
effect  of  the  instructions  given  by  the  Circuit  Court  was  to 
withdraw  from  the  jury  their  proper  functions  to  determine 
the  facts  upon  the  evidence,  and  to  take  from  them  the  right 
of  weighing  the  effect  and  sufficiency  of  the  evidence ;  and 
that,  in  so  far  as  the  instructions  given  by  the  Circuit  Court 
were  founded  on  the  testimony  of  the  witness  Taylor,  di»- 
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regarding  the  conflict  between  that  and  the  other  evidence 
in  the  cause,  said  instructions  were  founded  on  part  of  the 
evidence  only,  and  therefore  improper.     Qreenleaf  v.  Birth^ 

9  Pet.,  298;  United  States  v.  Tillottson,  12  Wheat.,  181; 
Hurt  V.  Miller^  3  A.  K.  Marsh.  (Ky.),  336 ;  Brovming  v.  Qradyy 

10  Ala.,  999 ;  2  Gill  &  J.  (Md.),  403. 

Mr,  Bradley^  for  defendant  in  error. 

The  defendant  will  endeavor  to  show  that  the  court  did 
not  err  in  giving  the  instruction. 

There  was  no  evidence  legally  sufficient  to  authorize  the 
jury  in  finding  any  undertaking  on  the  part  of  Ross  to  pay 
plaintiffs  intestate  for  return  wagons. 

There  was  no  evidence  from  which  the  jury  could  infer  that 
Ross  was  personally  liable  therefor. 

There  was  no  evidence  tending  to  prove  the  material  fact 
of  any  contract,  expressed  or  implied,  between  Ross  and  the 
said  Parks,  by  which  Ross  became  liable  to  pay  for  the  return 
wagons. 

The  testimony  in  the  cause  is  so  slight  and  inconclusive, 
that  no  rational  mind  could  draw  the  conclusion  therefrom 
that  Ross  had  come  under  obligation  to  pay  the  plaintiff  the 
return  wagon  bill  claimed  by  him.  There  was  no  evidence 
conducing  to  prove  the  issue  on  behalf  of  the  plaintiff. 

The  rule  in  Maryland  on  this  subject  is  well  settled.  The 
Court  of  Appeals  of  that  State  has  said : — 

It  is  the  peculiar  province  of  the  court  to  determine  all 
questions  of  law  arising  before  them  ;  and  the  undoubted 
right  of  the  jury  to  find  all  matters  of  fact  when  evidence 
legally  sufficient  for  that  purpose  is  submitted  for  their  con- 
sideration. 

Ty%on  V.  Rinhard^  3  Har.  &  J.  (Md.),  109 ;  Dale  v.  FoMsett^ 
♦^71 1  ^^^^^^^  *Id.,  119 ;  Ford  v.  Gwinn^  Id.,  496 ;  Saunders  v. 
^ '  -^  J  Webster,  Id.,  432 ;  Benson  v.  Hohhs,  4  Id.,  285 ;  Schwartz 
V.  Tyson,  Id.,  291 ;  Benson  v.  Anderson,  Id.,  315 ;  Mercer  v. 
Walmsley,  5  Id.,  32 ;  and  see  Davis  v.  Davis,  7  Id.,  39  ;  Coale 
V.  Harrington,  Id.,  156  ;  Crist  v.  Cockey,  Id.,  140, 141 ;  Barger 
V.  Collins,  Id.,  220 ;  Biggin  v.  Patapsco  Ins.  Co.,  Id.,  295. 

Where  there  is  a  failure  of  evidence  in  respect  to  any  one 
material  fact  involved  in  the  issue,  the  evidence  is  not  legally 
sufficient  to  warrant  the  jury  in  finding  the  issue  it  is  OTOred 
to  sustain ;  and  it  is  the  duty  of  the  court  to  instruct  them 
accordingly.     Cole  v.  HehVs  Admr.,  7  Gill  &  J.  (Md.),  20. 

To  have  granted  such  an  instruction  would  have  been  to 
have  authorized  the  jury  to  find  a  fact,  of  which  no  testimony 
legally  sufficient  to  warrant  such  a  finding  had  been  submitted 
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to  their  consideration.      Chesapeake  Ins.    Co.  y.  Allegre^s 
Admr.,  2  GiU  &  J.  (Md.),  172. 

Where  there  is  no  evidence  applicable  to  the  issue,  or  tend- 
ing to  prove  any  material  fact,  a  total  failure  of  evidence,  the 
court  will  direct  the  jury  to  find  accordingly."  Davis  v. 
Barney,  2  Gill  &o  J.  (Md.),  404. 

"  From  the  view  which  we  have  taken  of  the  testimony  in 
this  cause,  we  cannot  approve  the  instruction  sfiven  to  the 
jury.  They  were  instructed,  that  they  might  draw  conclu- 
sions and  infer  facts  which  the  evidence  before  them  was  not 
legally  sufficient  to  warrant  them  in  finding."  McNulty  v. 
Cooper,  8  Gill  &  J.  (Md.),  219. 

"  Conceding  that  the  court  were  right  in  admitting  the  evi- 
dence, their  instruction  is  clearly  erroneous,  as  they  submitted 
to  the  jury  the  finding  of  a  fact,  of  which  no  testimony  legally 
sufficient  for  that  purpose  had  been  adduced  before  them. 
Thus  they  authorized  them  to  find  that  the  profits  of  the  real 
estate  had  been  applied  to  the  maintenance  of  Elizabeth,  her 
brothers  and  sisters,  when  not  a  scintilla  of  proof  had  been 
offered  to  show  such  application.  On  the  contrary,  the  ac- 
counts showed  that  he  had  charged  himself  with  them  as  part 
of  the  personal  estate,  and  had  either  paid  them  away  in  sat- 
isfaction of  debts  and  disbursements,  or  held  them  in  his 
hands  as  part  of  the  general  balance  of  the  intestate's  personal 
estate."    Burch  v.  Mundell,  4  Gill  &  J.  (Md.),  462. 

Here  the  proof  is,  he  had  applied  the  return  wagon  money 
to  incidental  expenses  in  part,  and  had  paid  over  the  residue 
to  the  nation. 

Where  a  plaintiff  offers  no  testimony,  or  such  as  is  so  slight 
and  inconclusive  that  a  rational  mind  cannot  draw  the  con- 
clusions sought  to  be  deduced  from  it,  it  is  the  right  of  the 
court,  *and  their  duty,  when  applied  to  for  that  pur-  t^oitq 
pose,  to  instruct  the  jury  that  he  is  not  entitled  to  *• 
recover.    Morris  v.  Brickley,  1  Har.  &  G.  (Md.),  107. 

This  prerogative  of  the  court  is  never  exercised,  but  in  cases 
where  the  evidence  is  so  indefinite  and  unsatisfactory,  that 
nothing  but  wild,  irrational  conjecture,  or  licentious  specula- 
tion, could  induce  the  jury  to  pronounce  the  verdict  which  is 
sought  at  their  hands.  Ferguson  v.  Toucher,  2  Har.  &  G. 
(Md.),  189, 190. 

See  further  cases  in  Maryland. 

Sanderson  v.  Marks,  1  Har.  &  G.  (Md.),  252 ;  Morris  v. 
Brickley,  Id.,  107 ;  Caton  v.  Shaw,  2  Id.,  18 ;  Smith  v.  JBdwards, 
Id.,  411 ;  Duvall  v.  Farmers'  Bank,  7  Gill  &  J.  (Md.),  78  ; 
and  Chray  v.  Crook,  12  Id.,  286, 

And  in  this  court. 
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The  error  complained  of  is,  that  the  Circuit  Court  did  not 
give  an  opinion  on  a  point  proposed ;  the  court  was  certainly 
bound  to  give  an  opinion,  if  required,  upon  any  point  relevant 
to  the  issue.  Douglass  v.  McAlister^  3  Cranch,  297.  But  it 
is  equally  clear,  the.  court  cannot  be  required  to  give  to  the 
jury  an  opinion  on  the  truth  of  the  testimony  in  any  case. 
Smith  V.  Carrington^  4  Cranch,  62.  It  is  the  province  of  the 
jury  to  weigh  and  decide  upon  the  sufficiency  of  the  evidence. 
Where  there  is  no  evidence  to  prove  a  material  fact,  the  court 
are  so  bound  to  instruct  the  jury,  when  requested ;  but  they 
cannot  take  from  the  jury  the  right  of  weighing  the  evidence, 
and  determining  what  effect  it  shall  have.  Grreenleafy.  Birth^ 
9  Pet.,  299 ;  S.  P.  Ches.  ^  Ohio  Canal  Co.  v.  Knapp,  Id.,  667, 
668  ;  Scott  v.  Lloyd,  Id.,  446,  446. 

In  trials  at  law,  whilst  it  is  invariably  true  that  the  decis- 
ion of  questions  upon  the  weight  of  evidence  belongs  exclu- 
sively to  the  jury,  it  is  equally  true  that,  whenever  instructions 
upon  evidence  are  asked  from  the  court  to  the  jury,  it  is  the 
right  and  duty  of  the  former  to  judge  of  the  relevancy,  and  by 
necessary  implication,  to  some  extent,  of  the  certainty  and 
definiteness  of  the  evidence  proposed.  Irrelevant,  imperti- 
nent, and  immaterial  statements  a  court  cannot  be  called 
upon  to  admit  as  the  groundwork  of  instruction  ;  it  is  bound 
to  take  care  that  the  evidence  on  which  it  shall  be  called  to 
act  is  legal,  and  that  it  conduces  to  the  issue  on  behalf  of 
either  the  plaintiff-  or  of  the  defendant.  Roach  v.  Hvlings^ 
16  Pet.,  823. 

Mr.  Justice  6RIER  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  cause  below,  after  the  plaintiff  had 
closed  his  testimony,  the  defendant's  counsel  requested  the 
court  to  instruct  the  jury,  "  that,  if  the  evidence  is  believed 
by  the  jury  to  be  true,  the  plaintiff  is  not  entitled  to  recover." 
♦3731  '^  *instruction  was  given  by  the  court,  and  excepted 
J  to  by  plaintiff.  Its  correctness  is  the  question  for  our 
decision. 

It  is  undoubtedly  the  peculiar  province  of  the  jury  to  find 
all  matters  of  fact,  and  of  the  court  to  decide  all  questions  of 
law  arising  thereon.  But  a  jury  has  no  right  to  assume  the 
truth  of  any  material  fact,  without  some  evidence  legally  suf- 
ficient to  establish  it.  It  is,  therefore,  error  in  the  court  to 
instruct  the  jury  that  they  may  find  a  material  fact,  of  which 
there  is  no  evidence  from  which  it  may  be  legally  inferred. 

Hence  the  practice  of  granting  an  instruction  like  the  pres- 
ent, which  makes  it  imperative  upon  the  jury  to  find  a  verdict 
for  the  defendant,  and  which  has  in  many  States  superseded 
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the  ancient  practice  of  a  demurrer  to  evidence.  It  answers 
the  same  purpose,  and  should  be  tested  by  the  same  rules.  A 
demurrer  to  evidence  admits  not  only  the  facts  stated  therein, 
but  also  every  conclusion  which  a  jury  might  fairly  or  reason- 
ably infer  therefrom. 

The  question  for  our  consideration  is,  therefore,  whether  the 
evidence  submitted  by  the  plaintiff  in  this  case  was  sufficient 
to  authorize  the  jury  in  finding  any  contract  or  undertaking, 
either  express  or  implied,  on  the  part  of  John  Ross,  the  defend- 
ant, to  pay  the  money  demanded  in  the  declaration. 

A  brief  summary  of  the  admitted  facts  of  the  case  will,  we 
think,  sufficiently  demonstrate  the  correctness  of  the  instruc- 
tion given  by  the  court  below,  and  that,  if  the  defendant  had 
demurred  to  the  evidence  in  form,  he  would  have  been  entitled 
to  the  judgment  of  the  court. 

The  plaintiff's  intestate  was  a  citizen  of  the  Cherokee  nation. 
In  1838,  a  large  portion  of  this  nation,  of  which  John  Ross 
was  the  principal  chief,  had  consented  to  emigrate  to  the  west 
of  the  Mississippi  River.  The  Cherokees  were  permitted  to 
conduct  their  emigration  by  their  own  agents,  the  expense 
thereof  to  be  advanced  by  the  United  States  out  of  certain 
moneys  or  money  due  to  the  Cherokees  by  a  former  treaty. 
They  accordingly  appointed  certain  persons  of  their  own 
nation  as  delegates  or  special  agents  to  act  in  behalf  of  the 
nation.  Of  this  agency  John  Ross  was  the  chief,  and  acted  as 
general  superintendent.  As  such  he  received  large  sums 
of  money  from  the  treasury  of  the  United  States  for  the  pur- 
pose of  defraying  the  expenses  of  the  emigration,  on  estimates 
approved  by  General  Scott.  Among  these  estimates  was  one 
for  hire  of  fifty-one  wagons  and  teams,  amounting  in  the 
whole  to  $51,000.  In  this  amount  was  included  an  item  of 
$14,280,  as  necessary  to  pay  the  hire  and  expenses  of  the 
wagons  on  their  return,  at  the  rate  of  seven  dollai*s  per  day. 
The  plaintiff's  intestate  was  owner  of  four  of  the  fifty-one 
wagons  and  *teams  employed.  After  the  emigration  r«QiT4 
was  ended,  the  delegates  or  agents  of  the  nation  settled  '■ 
the  accounts,  and  among  others  that  of  plaintiffs  intestate, 
who  received  the  amount  of  his  account  and  gave  a  receipt  in 
full.  Nothing  was  allowed  him  for  return  wagon  hire  in  the 
account  settled,  and  none  was  claimed  by  him,  as  he  was  him- 
self a  Cherokee,  and  intended  to  reside  in  the  nation.  Since 
his  death,  this  suit  has  been  instituted  by  his  administrator, 
on  the  mistaken  notion,  that^  because  in  the  money  of  the 
nation  received  by  John  Ross  there  was  included  a  sum  of 
$14,280  estimated  as  necessary  to  pay  return  wagon  hire, 
therefore  the  plaintiff's  intestate  was  entitled  to  bis  propor- 
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tional  share  of  it,  without  any  regard  to  the  fact,  whether  the 
Cherokees  were  willing  to  allow  it  to  him,  or  whether  it  was 
due  to  him  on  his  own  contract  with  their  agents.  There  was 
no  evidence  whatever  tending  to  show  a  special  contract  by 
John  Ross  personally  to  pay  for  the  teams  and  wagons,  either 
for  going  or  returning.  The  contract  of  plaintiflf's  intestate 
was  with  the  Cherokee  nation,  through  their  known  public 
agents  or  officers.  John  Ross  was  the  superintendent,  treas- 
urer, and  disbursing  officer.  The  money  in  his  possession 
was  the  money  of  the  nation ;  the  plaintiff's  intestate,  and  all 
who  were  employed  in  assisting  the  nation  to  emigrate,  were 
fully  aware  that  John  Ross  was  acting  as  a  public  officer,  and 
dealt  with  him  as  such. 

Now,  it  is  an  established  rule  of  law,  that  an  agent  who 
contracts  in  the  name  of  his  principal  is  not  liable  to  a  suit 
on  such  contract ;  much  less  a  public  officer,  acting  for  his 
government.  As  regards  him  the  rule  is,  that  he  is  not  re- 
sponsible on  any  contract  he  may  make  in  that  capacity ; 
and  wherever  his  contract  or  engagement  is  connected  with 
a  subject  fairly  within  the  scope  of  his  authority,  it  shall  be 
intended  to  have  been  made  officially,  and  in  his  public  char- 
acter, unless  the  contrary  appears  by  satisfactory  evidence  of 
an  absolute  and  unqualified  engagement  to  be  personally 
liable. 

The  Cherokees  are  in  many  respects  a  foreign  and  inde- 
pendent nation.  They  are  governed  by  their  own  laws  and 
officers,  chosen  by  themselves.  And  though  in  a  state  of 
pupilage,  and  under  the  guardianship  of  the  United  States, 
this  government  has  delegated  no  power  to  the  courts  of  this 
District  to  arrest  the  public  representatives  or  agents  of 
Indian  nations,  who  may  be  casually  within  their  local  juris- 
diction, and  compel  them  to  pay  the  debts  of  their  nation, 
either  to  an  individual  of  their  own  nation,  or  a  citizen  of  the 
United  States. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed, 
with  costs. 

*S75]  *ORDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  County  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  affirmed,  with  costs. 
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Absalom  Fowler  and  Noah  H.  Badgett,  Appellants, 

V.  Ayrbs  p.  Merrill. 

The  act  of  Congress  passed  on  the  24th  of  September,  1789  (1  Stat,  at  L.,  88, 
89),  provides  that  ex  parte  depositions  may  be  taken  before  a  judge  of  a 
County  Court. 

Where  a  Probate  Court  is  organized  for  each  county  in  a  State,  is  a  court  of 
record,  and  has  a  seal,  it  is  sufficient  if  a  deposition  under  that  act  be  taken 
before  a  judge  of  the  Probate  Court. 

Although  the  day  when  a  mortgage  was  executed  was  not  stated,  yet  where  it 
bore  a  date  in  its  commencement,  and  its  acknowledgment  and  date  of  rec- 
ord were  both  given,  and  both  of  them  preceded  a  sheriff's  sale  of  the  mort- 
gaged property,  it  was  certain  that  the  mortgage  was  executed  before  the 
sale  under  execution. 

Although,  when  the  mortgage  was  recorded,  the  laws  of  the  State  did  not 
make  the  mere  recording  convey  the  title  when  the  personal  property  thus 
mortgaged  remained  in  the  possession  of  the  mortgagor,  yet  they  sanctioned 
the  mortgage  unless  it  was  made  without  good  consideration,  and  opposed 
by  a  bandjide  subsequent  purchaser,  who  had  no  notice  of  its  existence. 

But  the  fact  of  recording  the  mortgage  tended  to  give  notice  of  its  existence, 
and  in  the  present  case  the  evidence  shows  that  the  purchasers  at  the 
sheriff's  sale  had  notice  of  the  mortgage. 

Such  purchasers  must  allege  that  their  want  of  notice  continued  up  to  the 
time  of  making  actual  payment ;  a  want  of  notice  merely  extending  to  the 
time  of  making  the  purchase  is  not  enough.  Payment  might  have  been  re- 
fused, and  then  they  would  not  have  been  injured. 

Moreover,  between  tlie  time  when  the  mortgage  was  in  fact  recorded  and  the 
time  of  the  shcrifl's  sale,  the  State  passed  a  law  making  such  recorded 
mortgages  valid. 

The  increase  or  ofTspring  of  slaves  belong  to  the  owner  of  the  mother. 

The  decree  of  the  Circuit  Court  being  that  the  purchasers  at  the  sheriff's  sale 
should  either  surrender  the  property  to  the  prior  mortgagee,  or  pay  the 
value  thereof,  such  value  was  properly  computed  as  it  was  at  the  time  of 
rendering  the  decree. 

The  hire  of  the  slaves  was  properly  charged  as  commencing  when  the  prior 
mortgagee  filed  his  bill  for  a  foreclosure. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Arkansas,  sitting  as  a  court  of 
equity.^ 

It  was  a  bill  filed  by  Merrill,  the  appellee,  against  Fowler 
*and  Badgett  and  other  persons,  under  the  following  r»QiTg 
circumstances.  '■ 

In  April  and  June,  1837,  N.  L.  Williams  made  the  follow- 
ing notes : — 

"  $11,428^.  Natchez,  Ut  April,  1837. 

"  Two  years  after  date,  I  promise  to  pay  J.  L.  Dawson,  or 
order,  the  sum  of  eleven  thousand  four  hundred  and  twenty- 
eight  dollars  and  twenty-two  cents,  value  received.     Nego- 

^  Reported  below,  Hempst.,  663. 
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tiable  and  payable  at  the  Planters'  Bank  of  Mississippi, 
Natchez. 

(Signed,)  N.  L.  WrLUAMs/* 


"  •1460.  Natchez,  Ist  June,  1837. 

"  Twelve  months  after  date,  I  promise  to  pay  J.  L.  Dawson, 
or  order,  eleven  hundred  and  fifty  dollars,  value  received, 
negotiable  and  payable  at  the  Planters'  Bank  of  Mississippi, 
Natchez. 

(Signed,)  N.  L.  Williams.'* 

Making  together  the  sum  of  $12,578.22. 

These  notes,  indorsed  by  Dawson,  were  also  indorsed  by 
Merrill,  and  discounted  for  Dawson's  use  by  the  Planters' 
Bank  of  Mississippi  at  Natchez. 

In  order  to  secure  Merrill,  Dawson  executed  a  mortgage  to 
him  of  certain  negroes  then  on  the  plantation  of  Dawson,  in 
Arkansas.  There  were  nine  negro  men,  six  women,  and  three 
boys  included  in  the  mortgage.  As  this  mortgage  was  much 
discussed  in  the  argument,  it  is  proper  to  give  its  commence- 
ment and  acknowledgment : — 

^*  This  indenture,  made  this  25th  day  of  November,  in  the 
year  of  our  Lord  1837,  between  James  L.  Dawson,  of  the 
county  of  Jefferson,  State  of  Arkansas,  of  the  one  part,  and 
A.  P.  Merrill,  of  the  city  of  Natchez,  State  of  Mississippi,  of 
the  other  part,  witnesseth :  That  the  said  James  L.  Dawson, 
in  consideration  of  the  debt  to  be  secured,  hereinafter  men- 
tioned, and  of  one  dollar  to  him  in  hand  paid  by  the  said  A. 
P.  Merrill,  the  receipt  whereof  is  hereby  acknowledged,  doth 

B*ve,  grant,  bargain,  sell,  and  convey  unto  the  said  A.  P. 
errill,  the  following-described  negroes,  now  on  the  planta- 
tion of  the  said  James  L.  Dawson,  known  by  the  name  of 
Woodstock,  lying  in  the  county  of  Jefferson,  State  of  Arkan- 
sas, viz."  &c.,  &c. 

"To  have  and  to  hold  the  said  negroes  unto  the  said  A.  P. 
Merrill,  his  heirs  and  assigns,  to  the  only  proper  use  of  the 
said  A.  P.  Merrill,  his  heirs  and  assigns  for  ever.  Provided, 
that  if  the  said  James  L.  Dawson,  his  executors  and  adminis- 
♦8771  *^*^^^'  *^^  either  of  them,  do  pay,  or  cause  to  be  paid, 
-»  unto  the  said  A.  P.  Merrill,  his  executors,  administra- 
tors, or  assigns,  the  just  and  full  sum  of  $12,578.22,  as  men- 
tioned in  two  certain  notes  of  the  following  tenor,  viz.  No.  1, 
drawn  by  N,  L.  Williams,  dated  1st  April,  1837,  at  two  years, 
for  $11,428.22 ;  2  do.  do.,  1st  June,  1837,  twelve  months, 
91,150,  indorsed  by  J.  L.  Dawson  and  A.  P.  Merrill,  and 
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-* 

payable  at  the  Planters'  Bank  of  Mississippi,  Natchez,  then 
these  presents  to  be  void ;  and  the  said  James  L.  Dawson 
doth  covenant  with  the  said  A.  P.  Merrill,  that  he,  the  said 
James  L.  Dawson,  his  executors,  administrators,  or  assigns, 
shall  and  will  pay,  or  cause  to  be  paid,  to  the  said  A.  P.  Mer- 
rill, his  executors,  administrators,  or  assigns,  the  said  sum  of 
$12,578.22,  as  aforesaid,  on  the  day  above  limited  for  the  pay- 
ment thereof.  , 

*^  In  testimony  whereof,  the  said  James  L.  Dawson  has 
hereunto  set  his  hand  and  seal,  the  day  and  year  above 
written. 

(Signed,)  James  L.  Dawson. 


4( 


Signed,  sealed,  and  delivered  in  the  presence  of — 


"  State  of  Mississippi^  Adams  County. 

"  Personally  came  before  me,  Judge  of  the  Probate  Court 
in  and  for  the  county  aforesaid,  the  within-named  James  L. 
Dawson,  who  acknowledged  that  he  signed,  sealed,  and  deliv- 
ered the  within  instrument  in  writing  as  his  act  and  deed,  for 
the  purposes  and  intents,  and  on  the  day  and  year,  therein 
mentioned. 

*^  Given  under  my  hand  and  seal,  this  24th  day  of  Novem- 
ber, A.  D.,  1837. 

"  C.  Rawlings,  Judge  of  Probate.'* 

On  the  29th  of  December,  1887,  this  mortgage  was  recorded 
in  Arkansas. 

On  the  12th  of  March,  1841,  the  President  and  Directors 
and  Company  of  the  Commercial  Railroad  Bank  at  Vicks- 
burg,  suing  for  the  use  of  William  W.  Frazier,  Thomas  E. 
Robbins,  and  William  S.  Bodley,  obtained  a  judgment  against 
Dawson  in  the  Circuit  Court  of  Pulaski  County  (State  court 
of  Arkansas).    The  amount  of  the  judgment  was, — 

Debt, $9,688.00 

Damages, 1,065.00 

Costs, 8>95 

$10,761.95 

On  the  24th  of  April,  1841,  bl  fieri  facias  was  issued  upon 
HYuB  judgment,  and  levied  upon  certain  lands  and  r«07a 
eleven  of  the  negroes  mentioned  in  the  mortgage.  ■■ 

After  an  alias  writ,  the  property  was  exposed  to  sale  on  the 
11th  of  October,  1841.  Fowler  became  the  purchaser  of  some 
of  the  negroes,  and  on  the  next  day  the  sheriff  executed  a 
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deed  to  hiio,  reciting  the  judgment  and  execution,  and  con- 
cluding thus : — 

"  Now,  know  all  men  by  these  presents,  that  I,  John  J.  Ham- 
mett,  as  such  sheriff  as  aforesaid,  for  and  in  consideration  of 
the  premii^es,  and  for  and  in  consideration  of  the  said  aggre- 
gate sum  of  $2,966.66§,  to  him,  the  said  John  J.  Hammett,  as 
such  sheriff,  in  hand  paid  by  the  said  Absalom  Fowler,  the 
receipt  whereof  is  hereby  acknowledged,  have  granted,  bar- 
gained, sold,  and  delivered,  and  do  nereby  grant,  bargain, 
sell,  and  deliver,  all  of  said  slaves  above  described  to  the  said 
Absalom  Fowler,  hereby  conveying  to  him,  and  to  his  heirs 
and  assigns  for  ever,  all  the  right,  title,  estate,  interest,  claim, 
and  demand  of  the  said  James  L.  Dawson,  of,  in,  and  to  the 
same.  Not  making  myself  hereby  responsible  for  the  title  of 
said  slaves,  but  only  conveying,  as  such  sheriff,  the  title  of  the 
said  James  L.  Dawson  in  and  to  the  same. 

"Signed,  sealed,  and  delivered,  this  12th  day  of  October, 
A.  D.,  1841.  Interlined  on  second  and  third  pages  before 
signed. 

"  John  J.  Hammett, 
Sheriff  of  Jefferson  County^  Arkansas.'* 

Badgett  subsequently  purchased  some  of  these  slaves  from 
Fowler,  and  other  persons,  who  were  made  defendants  in  the 
bill  filed  by  Merrill,  were  purchasers  at  the  sale. 

On  the  4th  of  March,  1842,  Merrill  paid  the  notes  of  Wil- 
liams, which  had  been  discounted  for  Dawson's  use  by  the 
Planters'  Bank  of  Mississippi. 

On  the  7th  of  September,  1842,  Merrill  filed  his  bill  in  the 
Circuit  Court  of  the  United  States  for  Arkansas,  against  the 
following  persons  ;  viz.  "  James  L,  Dawson,  who  is  a  citizen 
of  the  State  of  Arkansas,  but  now  temporarily  residing  in  the 
Indian  country  west  of  the  State  of  Arkansas,  James  Smith 
of  Arkansas  County,  William  Dawson  of  Jefferson  County, 
Samuel  C.  Roane  of  Jefferson  Countv,  Samuel  Taylor  of  Jef- 
ferson County,  Nathaniel  H.  Fish  of  Jefferson  County,  Gar- 
land Hardwick  of  Jefferson  County,  Absalom  Fowler  of 
Pulaski  County,  Noah  H.  Badgett  of  Pulaski  Countjr,  and  all 
of  whom  are  citizens  of  the  State  of  Arkansas,  and  Sophia  M. 
Baylor,  who  is  a  citizen  of  the  State  of  Arkansas,  but  now 
♦3791  *te^^porarily  residing  at  Fort  Gibson,  in  the  Indian 
-»  country,  west  of  the  State  of  Arkansas." 

The  bill  stated  the  circumstances  mentioned  above,  and 
then  averred  that  the  defendants  purchased  the  slaves  with 
notice  of  the  mortgage.  It  then  specially  interrogated  Fowler 
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and  Badgett,  among  other  things,  as  to  whether  they  ever  had 
actual  notice  of  the  mortgage,  and  if  so,  when  ;  and  also  as 
to  the  value  of  the  slaves  at  the  time  they  came  into  their 
possession,  and  their  value  at  the  time  of  filing  the  bill ;  and 
as  to  the  worth  of  their  services  or  hire  after  they  came  into 
defendants'  possession ;  and  whether  Jackson  and  other 
children  were  the  issue  of  the  mortgaged  slaves ;  and  also  as 
to  the  identity  of  the  slaves  themselves. 

Defendants  answered,  setting  up  a  bond  fide  purchase,  with- 
out notice,  at  the  sheriff's  sale,  and  denying,  as  far  as  they 
knew  or  believed,  all  of  the  material  allegations  of  the  bill, 
and  alleging  that  tlie  mortgage  was  fraudulent ;  that  Dawson 
had  remained  continuously  in  possession  of  the  slaves,  con- 
trary to  the  terms  of  the  deed;  that  they  did  not  know 
whether  the  slaves  were  the  same,  and  denied  positively  that 
Jackson  was  the  issue  of  any  one  of  the  mortgaged  slaves. 
In  response  to  the  interrogatories  as  to  the  value,  hire,  &c., 
Fowler  answered,  that  Eliza,  one  purchased  by  him,  and  sold 
to  Badgett,  died  before  the  commencement  of  the  suit ;  that, 
at  the  time  he  purchased  them,  they  were  worth  about  what 
he  gave  for  them,  to  wit :  Tom,  $533.33^ ;  Phoebe  and  Jack- 
son, $666.66§ ;  Mary  and  Henry,  $500 ;  Maria  and  her  child, 
$600 ;  Eliza,  $466.66 J ;  and  that,  since  the  sale,  the  value  of 
slaves  generally,  and  these  also,  had  depreciated  at  least  one 
fourth;  and  that  their  hire,  deducting  necessary  expenses, 
was  worth,  per  annum,  for  Tom  $70,  Maria  $60,  Mary  $40, 
Phoebe  $40 ;  and  for  the  others,  nothing.  Badgett  answers, 
also,  that  Phoebe  was  worth  $400,  Eliza  $350,  Jackson  $66, 
and  that  Eliza  had  died,  &c.,  and  that  their  hire  was  not 
worth  more  than  $40  per  annum. 

The  valuation  preparatory  to  the  sheriffs  sale  was  as  fol- 
lows : — 

Tom,        .... 
Phoebe  and  Jackson,     . 
Mary  and  Henry, 
Maria  and  her  child,     . 
Eliza,        .... 

It  is  not  necessary  to  trace  the  progress  of  the  suit  through 
*it8  various  steps.    Many  depositions  were  taken  under  rm^QQ 
a  commission,  and  otherwise,  and  exceptions  to  their  ^ 
admissibility  filed.     One  of  them,  which  is  the  subject  of  a 

S)art  of  the  opinion  of  this  court,  will  be  particularly  mentioned 
or  that  reason.     The  point,  as  raised  and  decided  in  the 
Circuit  Court  was  as  follows : — 
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'*  The  fourth  exception  is,  *  that  the  deposition  of  Henry  D. 
Mandeville,  taken  at  Natchez,  on  the  8th  of  March,  1845,  was 
taken  without  any  sufficient  notice  having  been  served  on 
said  defendants  of  the  time  and  place  of  taking  the  same/ 

^^  The  answer  to  this  exception  is,  that  where  a  deposition 
is  taken,  according  to  the  acts  of  Congress,  at  greater  distance 
from  the  place  of  trial  than  one  hundred  miles,  no  notice  is 
required.  By  the  certificate  of  the  magistrate  before  whom 
the  deposition  was  taken,  it  appears  that  the  witness  lives 
more  than  one  hundred  miles  from  this  place ;  that  his  certifi- 
cate is  competent  evidence  of  the  fact,  is  established  by  the 
adjudication  of  the  Supreme  Court  in  the  case  of  the  Patapsco 
Iniurance  Company  v.  Southgate^  9  Pet.,  617.  The  court  say : 
*It  was  sufficiently  shown,  at  least  primd  facie^  that  the  wit- 
ness lived  at  a  greater  distance  than  one  hundred  miles  from 
the  place  of  trial.  This  is  a  fact  proper  for  the  inquiry  of  the 
officer  who  took  the  deposition,  and  he  has  certified  that  suck 
is  the  residence  of  the  witness.  In  the  case  of  Bell  v.  Morri- 
son^ 1  Pet.,  856,  it  is  decided  that  the  certificate  of  the  mag- 
istrate is  good  evidence  of  the  facts  therein  stated,  so  as  to 
entitle  the  deposition  to  be  read  to  the  jury.'  This  exception 
is  overruled. 

"  The  fifth  exception  is  to  the  competency  of  the  evidence 
contained  in  the  deposition  of  Mandeville.  The  decision  of 
this  exception  will  be  reserved  to  the  final  hearing. 

^^  The  sixth  exception  is  to  the  authority  of  the  magistrate 
before  whom  Mandeville's  deposition  was  taken.  It  was 
taken  before  Thomas  Fletcher,  judge  of  the  Probate  Court 
within  and  for  the  county  of  Adams,  and  State  of  Mississippi, 
and  the  inquiry  is,  whether  he  is  authorized  by  the  acts  of 
Congress  to  take  depositions.  By  the  30th  section  of  the 
Judiciary  Act  of  1789,  depositions  de  bene  esse  may  be  taken 
before  any  judge  of  a  county  court  of  any  of  the  United 
States.  Is  Thomas  Fletcher  a  judge  of  a  county  court  of  any 
of  the  United  States  ?  In  order  to  decide  this  question,  we 
must  look  into  the  laws  of  the  State  of  Mississippi.  That  this 
court  is  bound  to  take  notice  of  the  laws  of  Mississippi  is 
clearly  settled  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  Chvings  v.  fluK,  9  Pet.,  625.  The  court  say,  that  the 
laws  of  all  the  States  in  the  Union  are  to  be  judicially  taken 

*8811  ^^^^^®  ^^  ^^  ^^  *same  manner  as  the  laws  of  the  United 
■■  States  are  to  be  taken  notice  of,  by  the  Circuit  Courts  of 
the  United  States.  Looking,  then,  into  the  laws  of  Mississippi, 
we  find  a  Court  of  Probate  established  in  each  county  of  the 
State,  with  jurisdiction  in  all  mattera  testamentary,  and  of 
administration  of  orphans'  business ;  in  the  allotment  of 
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dower ;  in  cases  of  idiocy  and  lunacy,  and  of  pei^sons  non 
compos  mentis  (see  §  18  of  the  4th  article  of  the  Constitution, 
and  the  acts  of  the  legislature  of  1833,  law  444).  By  the 
fourth  section  of  the  act  it  is  provided,  that  the  Court  of  Pro- 
bate in  each  county  shall  procure  a  seal  for  said  court,  there- 
by constituting  it  a  court  of  record. 

"The  question  then  is,  Is  this  a  county  court?  It  is  a 
court  of  record  established  in  each  county  in  the  State,  and 
styled  *  the  Probate  Court  of  the  County  of  .'     I  am 

clearly  of  opinion,  that  it  is  such  a  county  court  as  is  con- 
templated by  the  act  of  Congress,  and  that  depositions  may 
be  taken  before  the  judge  thereof.  The  deposition  of  Mande- 
ville  is  a  deposition  taken  de  bene  esse,  and  may  be  read  on 
the  final  hearing,  unless  the  defendant  shall  show  that  the 
witness  has  removed  within  the  reach  of  a  subpoena  after  the 
deposition  was  taken,  and  that  fact  was  known  to  the  party, 
according  to  the  decision  of  the  Supreme  Court  in  the  case 
of  the  Patapsco  Insurance  Company  v.  Southgate,  5  Pet.,  617. 
This  exception  is  therefore  overruled." 

Roane  and  others  of  the  defendants  made  a  compromise 
with  Merrill,  which  was  sanctioned  by  the  court,  and  the  bill 
was  dismissed  as  to  Sophia  M.  Baylor. 

On  the  23d  of  August,  1847,  the  Circuit  Court  made  a 
long  explanatoiy  decree,  of  wliich  the  following  is  the  con- 
clusion : — 

"  This  cause  came  on  to  be  heard  at  this  term,  and  was  ar- 
gued by  counsel ;  and  thereupon,  upon  consideration  thereof, 
it  was  ordered,  adjudged,  and  decreed  as  follows,  to  wit :  That 
the  bill,  as  to  the  defendant,  Sophia  M.  Baylor,  be,  and  the 
same  is  hereby,  dismissed,  with  her  costs,  to  be  paid  by  her 
to  the  said  complainant.  And  it  is  further  ordered  and  de- 
creed, that  unless  the  sum  of  $18,934  shall  be  paid  or  tendered 
to  the  said  complainant,  or  his  solicitor,  by  the  remaining  de- 
fendants, or  any  or  either  of  them,  on  or  before  the  first  day 
of  the  next  term  of  this  court,  they,  the  said  defendants,  are 
from  thenceforth  to  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  right,  title,  interest,  and  equity  of  redemption 
of,  in,  and  to  the  said  mortgaged  property  in  the  bill  men- 
tioned, and  a  sale  of  said  mortgaged  property  decreed,  if  a 
sale  thereof  shall  be  deemed  expedient  by  this  court.  And 
the  question  of  hire  of  the  mortgaged  property,  of  costs,  and 
all  other  questions  in  the  *cau8e  not  now  decided,  are  rjnooo 
reserved  to  the  further  decree  of  this  court.  •- 

"  And  it  is  further  ordered,  that  this  cause  be,  and  the  same 
is  hereby,  continued  until  the  next  term  of  this  court. 

"At  the  next  term  of  the  court  a  final  decree  was  passed, 
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fixing  the  value  of  the  slaves  and  their  hire,  sanctioning  the 
compromise  made  by  some  of  the  defendants,  ordering  a  res- 
titution of  the  slaves  held  by  the  rest,  or,  in  case  of  neglect 
or  refusal  to  restore,  holding  them  responsible  for  the  assessed 
value  of  such  slaves." 

Fowler  and  Badgett  appealed  from  this  decree  to  this 
court. 

It  was  argued  by  Mr.  Lawrence^  for  the  appellants,  and  Mr. 
Addison^  for  the  appellee. 

The  points  made  for  the  appellants  were  the  following. 

The  appellants  insist  that  the  deposition  of  Mandeville, 
taken  on  the  8th  of  March,  1846,  ought  to  have  been  sup- 
pressed on  their  exceptions. 

It  was  taken  before  a  judge  of  the  Probate  Court  of  Missis- 
sippi, an  oflScer  wholly  unauthorized  by  sect.  30  of  the  act 
of  September  24th,  1789,  to  take  depositions  ez  parte^  or 
by  any  other  act  of  Congress.  See  1  otat.  at  L.,  pp.  88,  89, 
§80. 

And  the  argument  of  the  court  below,  that,  because  in  that 
State  there  is  a  Probate  Court  established  in  each  county,  it 
is  necessarily  a  county  court,  within  the  meaning  of  the  act 
of  Congress,  is  conceived  to  be  wholly  inconclusive  and  un- 
tenable. Upon  the  same  reasoning,  a  court  would  be  bound 
to  infer  that  the  Circuit  Court,  or  Board  of  Police,  established 
there  in  each  county,  is  a  county  court.  And  if  inferences  of 
this  kind  be  indulged,  what  may  not  be  inferred?  (See 
Const,  of  Miss.,  art.  4.) 

Indeed,  this  Board  of  Police,  which  is  entirely  distinct  from 
the  Probate  Court,  is  the  substitute  and  legitimate  successor 
of  an  abolished  county  court,  inheriting  nearly  all  of  its 
powers.  See  Const,  of  Miss.,  art.  4 ;  Hutchinson's  Miss.  Code 
(A.  D.,  1848),  p.  710. 

And  if  there  be  no  county  court  there,  either  in  fact  or  in 
name,  by  what  authority  could  the  Circuit  Court  for  the  Dis- 
trict of  Arkansas  presume  one  into  existence  ?  And  especially 
under  a  statute  (Act  of  1789,  §  30)  which  admits  of  no  pre- 
sumptions whatever;  and  under  which  depositions  taken 
must  always  strictly  and  rigidly  conform  to  its  words,  or 
keep  closely  within  their  literal  meaning.  Bell  v.  Morrison^ 
1  Pet.,  351  et  seq. ;  1  Cond.  R.,  636 ;  U.  States  v.  Smithj  4 
Day  (Conn.),  127. 

luooo-i       *And  if  it  be  insisted  that  the  deposition  was  taken 
J  on  interrogatories,  it  was  equally  inadmissible;   be- 
cause, in  such  case,  the  court  must  always  name  the  commis- 
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sioners.  See  Rule  67  of  this  court,  regulating  practice  in 
equity. 

And  this  deposition,  as  also  his  third  and  last  deposition, 
ought  to  have  been  suppressed,  for  the  incompetency  of  the 
matter  contained  in  them.  As  to  matters  taken  from  the 
books  of  the  Bank,  the  statements  as  to  the  protest,  a  letter 
of  Dawson,  &c.,  &c. ;  because  he  neither  produced  the  origi- 
nals and  identified  them,  nor  deposed  that  he  knew  the  mat- 
ters to  be  true,  otherwise  than  that  they  were  so  on  the 
books,  &c.  See  State  v.  Rawls,  2  Nott  &  M.  (S.  C),  882 ; 
Peake's  Ev.,  190 ;  Doe  v.  Perkins,  8  T,  R.,  764 ;  1  PhH.  Ev., 
(by  Cowen  and  HiU),  289. 

The  depositions  taken  by  Merrill,  of  Trapnall,  Dorris, 
Walker,  White,  Bogy,  and  Hammett,  ought  to  have  been 
suppressed.  They  were  to  be  taken  on  thirty-five  interroga- 
tories ;  only  a  part  of  which  were  propounded  to  each  wit- 
ness. 

And  the  law  is  well  settled,  as  it  seems,  that  each  and 
every  interrogatory  must  be  put  to  each  and  every  witness, 
and  answered  by  him,  or  the  depositions  cannot  be  read. 
Richardson  v.  Golden^  8  Wash.  C.  C,  109 ;  Bell  v.  Davidson, 
8  Id.,  382  et  seq. ;  Dodge  v.  Israel,  4  Id.,  323 ;  Kimball  v. 
Davis,  19  Wend.  (N.  Y.),  439 ;  Brovm  v.  Kimball,  25  Id., 
266 ;  Withers  v.  Gillespy,  7  Serg.  &  R.  (Pa.),  16 ;  Ketland  v. 
Bissett,  1  Wash.  C.  C,  144;  Winthrop  v.  The  Union  Ins.  Co., 
2  Id.,  12. 

And  upon  the  exclusion  of  the  depositions  excepted  to,  or 
only  Mandeville^s,  Merrill  has  nothing  remaining  upon  which 
his  decree  can  stand ;  he  has  no  case  at  all. 

An  absolute  sale  of  chattels,  where  the  possession  remains 
with  the  vendor,  is  void  as  to  his  creditors.  Sturtevant  v. 
Ballard,  9  Johns.  (N.  Y.),  337  et  sea. ;  Meeker  v.  Wilson,  1 
Gall.,  422 ;  Ryal  v.  Rowles,  1  Ves.  Sr.,  369 ;  2  Kent ,  Com., 
406-410 ;  Hamilton  v.  Russell,  1  Cranch,  809 ;  Clow  v.  Woods, 
6  Serg.  &  R.  (Pa.),  278 :   Cunningham  v.  Neville,  10  Id.,  201. 

Even  a  stipulation  in  the  deed  of  sale,  for  the  retention, 
unless  satisfactory  to  the  court,  does  not  form  an  exception 
to  the  rule.  9  Johns.  (N.  Y,),  837  et  seq.;  2  Kent,  Com., 
412 ;  6  Serg.  &  R.  (Pa.),  279 ;  Divner  v.  McLaughlin,  2 
Wend.  (N.  Y.),  699. 

And  does  not  the  same  rule  apply  to  mortgages  of  personal 
property,  both  at  common  law  and  under  the  statutes  of 
frauds  ?  2  Kent,  Com.,  406-412 ;  Rt/all  v.  Rolle,  1  Atk., 
167  ;  Worsley  v.  De  Mattos,  1  Burr.,  467  ;  6  Serg.  &  R.  (Pa.), 
278;  Fuller  v.  Acker,  1  Hill  (N.  Y.),  476;  9  Johns.  (N.  Y.), 
340  et  seq. ;  Smith  v.  Acker,  23  Wend.  (N.  Y.),  663 ;  1  Gall., 
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423 ;  Ijook  V.  ComMtoek^  15  Wend.  (N.  Y.),  2-W ;  Murray  v. 
,oQii  ^i"^'*^  Id.,  212 ;  4  Yerg.  (tenn.),  ♦541 ;  7  Id.,  445; 
^^J  Pow.  Mort.,  23,  24;  Cadogan  v.  KennetU  Cow.,  434; 
Canard  v.  Atlantic  Ihs.  Co^  1  Pet.,  449 ;  Barrow  v.  PaxtoHj 
5  Johns.  (N.  Y.),  261 ;  Thornton  v.  Davenport^  1  Scam.  (111.), 
299;  2  Wend.  (N.  Y.),  699;  13  Seig.  &  R.  (Pa.),  131. 

This  is  an  absolute  mortgage,  on  its  face,  containing  no 
stipulation  whatever  that  Dawson  should  retain  possession. 

And  as  such,  it  is  a  conveyance  executed,  and  passed  the 
legal  title  to  the  slaves  to  Merrill.  Pow.  Mort.,  23,  24 ;  1 
Pet.,  441 ;  1  Ves.  Sr.,  359 ;  5  Seig.  &  R.  (Pa.),  283  et  9eq. ; 
20  Wend.  (N.  Y.),  262. 

And  immediately  on  the  execution  of  the  mortgage,  Mer- 
rill was  entitled  to  the  possession  of  the  slaves,  and  to  main- 
tain a  suit  for  them.  Doe  v.  Orimes,  7  Blackf.  (Ind.),  1 ; 
Rockwell  v.  Bradley,  2  Conn.,  4;  14  Pet.,  28;  12  Serg.  &  R. 
(Pa.),  241  ;  3  Johns.  (N.  Y.)  Cas.,  326 ;  2  Conn.,  447 ; 
Neicall  V.  Wriyht,  3  Mass.,  152 ;  1  Freem.  (Miss.)  Ch.,  473 ; 
Hobart  v.  Sanborn^  13  N.  H.  (1st  vol.,  2d  series),  227. 

At  any  rate,  as  soon  as  the  first  note  fell  due,  in  1838, 
Merrill's  title  became  absolute  at  law,  and  he  had  a  right  to 
immediate  possession.  Spalding  v.  Scanland^  4  B.  Mon. 
(Ky.),  365;  12  Wend.  (N.  Y.),  62;  Robinson  v.  Campbell,  8 
Mo.,  366,  616  ;  10  Johns.  (N.  Y.),  481 ;  Bexter  y.  Harris,  2 
Mason,  531 ;  5  Cond.  Rep.,  655  ;  20  Wend.  (N.  Y.),  262;  1 
Fla.,  270 ;  1  Hill  (N.  Y.),  475 ;  7  Cow.  (N.  Y.),  292 ;  6 
Paige  (Pa.),  587,  596 ;  Lansing  v.  Capron,  1  Johns.  (N.  Y.) 
Ch.,  617  ;  Adams  v.  Essex,  1  Bibb  (Ky.),  150 ;  Estabrook  v. 
Moidton,  9  Mass.,  258 ;  Hopkins  v.  Thompson,  2  Port.  (Ala.), 
435. 

And  his  permitting  Dawson  to  remain  in  possession,  after 
such  failure  to  pay  the  note  first  due,  without  disturbance, 
and  without  a  stipulation  in  the  deed  to  that  effect,  makes 
the  whole  fraudulent  and  void  as  to  Dawson's  creditors. 
aoder  V.  Standifer,  7  Mon.  (Ky.),  488;  2  Kent,  Com.,  407- 
413;  1  Burr,  475;  4  Mass.,  637  ;  15  Vt.,  135;  Gardner  y. 
Adams,  12  Wend.  (N.  Y.),  298 ;  Thornton  v.  Davenport,  1 
Scam.  (111.),  299 ;  Semple  v.  Burd,  7  Serg.  &  R.  (Pa),  288 ; 
13  Id.,  131,  169. 

Conveyances  of  slaves,  at  the  time  of  the  alleged  execution 
of  this  mortgage,  were  required  to  be  acknowledged  or  proved 
before  the  clerk  of  the  Superior  Court,  of  a  Circuit  Court,  a 
justice  of  the  peace,  or  other  competent  authority,  within  the 
county  where  one  of  the  parties  resided,  and  there  recorded. 
Steele  &  McCampb.,  Ark.  Dig.,  267. 

The  conclusion  of  the  court  below,  that  it  may  be  lawfully 
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recorded  without  probate,  is  based  on  error ;  for  the  same  act 
of  October  1, 1804,  upon  which  the  conclusion  was  founded, 
places  the  probate  before  the  record ;  and  it  is  consequently 
a  prerequisite.  Steele  &  McCampb.  Dig.,  p.  132,  §  2,  p.  464, 
*§  1 ;  Geyer's  Digest  of  Laws  of  Missouri  Territory,  p.  r^oQc 
127,  §  2,  p.  330,  §  1.  L  "^^^ 

And  the  mortgage  being  acknowledged  before  a  judge 
of  probate  of  the  State  of  Mississippi,  who  was  wholly  unau- 
thorized by  any  legislative  act  of  Arkansas,  such  acknowl- 
edgment is  a  mere  nullity,  and  so  is  the  pretended  registry. 
Hichard^on  v.  Randolph^  6  Mason,  116 ;  Voale  v.  Harrington^ 
7  Har.  &  J.  (Md.),  155 ;  Miller  v.  Henshaw^  4  Dana  (Ky.), 
830;  Eastland  v.  Jordan,  3  Bibb  (Ky.),  187;  Shultz  v. 
Moore,  1  McLean,  627 ;  JohnUon  v.  ITaines,  2  Ohio,  66. 

And  if  it  be  such  an  instrument  as  was  not  by  law 
required  to  be  recorded,  its  registry  gives  it  no  validity.  1 
Story,  Eq.  Jur.,  §  404 ;  6  Mason,  265 ;  1  Gilm.  (111.),  331. 

And,  if  not  duly  registered,  it  is  void,-  as  to  Dawson's 
creditors,  though  they  had  notice  of  its  existence.  4  Rand, 
( Va.),  212 ;  4  Eng.  (Ark.),  116,  &c. ;  6  Litt.  (Ky.),  244 ;  1 
Johns.  (N.  Y.)  Ch.,  300 ;  4  Bibb  (Ky.),  79. 

And  a  purchaser,  under  the  creditor's  judgment,  occupies 
the  same  position  as  the  creditor  himself.  Sands  v.  Hildreth, 
14  Johns.  (N.  Y.),  497 ;  4  Rand.  (Va.),  212 ;  Hildreth  v. 
Sands,  2  Johns.  (N.  Y.)  Ch.,  35  et  seq. ;  7  Blackf.  (Ind.), 
68 ;  1  McLean,  39 ;  4  Wash.  C.  C,  137 ;  1  Paige  (N.  Y.), 
608 ;  11  Mo.,  544 ;  2  Wend.  rN.  Y.),  601. 

And  if  improj^erly  recorded,  or  the  statute  does  not  make 
the  record  notice,  as  it  does  not  in  this  case,  such  registry  is 
not  constructive  notice  to  purchasers.  1  Story,  Eq.  Jur., 
1  404 ;  6  Mason,  115,  265 ;  Moore  v.  Hunter,  1  Gilm.  (111.), 
131;  1  McLean,  C.  C,  527;  Mclver  v.  Robertson,  8  Yerg., 
84;  Heister  v.  Fortner,  2  Binn.  (Pa.),  44;  4  Dana  (Ky.), 
330;  Gann  v.  Chester,  5  Yerg.  (Tenn.),  208;  12  Sm.  &  M. 
(Miss.),  266;  Maiji  v.  Alexander,  4  Eng.  (Ark.),  116;  1 
Dana  (Ky.),  168. 

Again,  there  is  no  legitimate  proof  in  the  record  to  show 
when  the  mortgage  was  executed.  It  must,  therefore,  be 
presumed  to  be  included  in  the  category  and  class  of  deeds 
mentioned  in  the  following  paragraph,  under  the  act  of  1838. 
And  the  only  proof  of  the  execution  of  the  mortgage  being 
the  mere  signature  of  Dawson,  the  legal  presumption  must 
be  that  it  had  no  valid  existence  until  the  filing  of  the  bill, 
and  after  defendants'  rights  accrued. 

This  mortgage,  placing  it  in  the  strongest  possible  view  in 
Merrill's  favor,  being  unrecorded,  fixed  no  lien  in  his  favor 
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as  against  Dawson's  creditors,  who  had  no  notice  of  it. 
This  is  unquestionable.  Soon  after  the  alleged  execution 
of  the  mortgage,  to  wit,  on  the  20th  of  February,  1838,  the 
legislature  of  Arkansas  passed  an  act,  declaring  that  ^*all 
mortgages  "  "  for  personal  property  "  should  **  be  acknowl- 
edged before  some  person  authorized  by  law  to  take  the 
*^Hri  ^^^"o^^^^l?™^^^  ^f  deeds,"  *and  recorded  in  the 
-'  county  where  ^Hhe  mortgagor  resides."  And  that 
such  mortgage,  when  so  filed  for  record,  ^^and  not  before," 
should  be  a  lien  on  the  property.  And  that  the  recorder 
should  **'  note,  in  the  record,  the  precise  time  such  mortgage 
was  filed  for  record."  See  Rev.  Stat,  of  Arkansas  (A.  d., 
1838),  p.  578,  ch.  101. 

Was  it  not  incumbent  on  Merrill  so  to  have  this  mortgage 
recorded  ?  And  was  it  not  expressly  embraced  in  this  act  by 
its  general  phraseology?  If  so,  he  having  utterly  failed  to 
comply  with  it,  this  case  comes  directly  within  the  decision 
of  the  Supreme  Court  of  Arkansas  in  Main  v.  Alexander^ 
9  Ark.,  116. 

And  the  decisions  of  a  State  court,  on  its  own  statutes,  is 
the  rule  for  the  United  States  courts.  13  Pet.,  21,  63,  328 ; 
2  McLean,  433 ;  1  Id.,  36  ;  6  Pet.,  297  ;  5  Id.,  401. 

Was  actual  notice  proved  ? 

Fowler  positively  denies  notice  in  his  answer;  and  this 
can  only  be  overturned  by  one  positive  witness,  and  corrob- 
orating circumstances  equal  to  another.  2  Stor.  Eq.  Jur., 
"  1428 ;  Flaf/ff  v.  Mann,  2  Sumn.,  650 ;  5  Mason,  267,  268 ; 

Greenl.  Ev.,  §  260;  Simpson  v.  Feltz,  1  McCord  (S.  C.) 
Ch.,  218;  Rart  v.  Ten  Eyck,  2  Johns.  (N.  Y.)  Ch.,  92;  Gres. 
Eq.  (ed.  of  1837),  156;  9  Cranch,  160;  20  Pick.  (Mass.), 
34 ;  10  Johns.  (N.  Y.),  540 ;  5  Cond.  R.,  136 ;  1  Mason,  515 ; 
1  Call  (Va.),  280 ;  5  Pet.,  Ill ;  Sugd.  on  Vend.,  550 ;  2 
Wash.  C.  C,  199 ;  1  Cow.  (N.  Y.),  703. 

And  it  is  submitted  to  the  court,  whether  there  is  any  wit- 
ness at  all,  who  has  sworn  positively  to  such  notice ;  and  if 
not,  can  a  court  infer  it  from  the  circumstances  alone,  how- 
ever strong  they  may  be,  against  the  answer's  positive 
denial?  The  respondent  speaks  of  a  matter  within  his  own 
knowledge ;  the  witnesses  from  their  impressions,  and  belief 
from  other  mere  circumstances,  without  any  pretence  of 
actual  knowledge.  And  the  answer,  as  evidence,  must  have 
the  same  weight  as  disinterested  witnesses.  Sturtevant  v. 
Waterhury,  1  Edw.  (N.  Y.),  444;  Sugd.  on  Vend.,  650; 
Clarke  n  Ex.  v.  Van  Rpimsdi/k,  9  Cranch,  160 ;  1  Greenl.  Ev., 
§  260 ;   10  Johns.  (N.  Y.),  542;  1  Cow.  (N.  Y.),  743. 

The  only  evidences  of  actual  notice  to  Fowler,  even  at  the 
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sale,  are,  that  he  was  in  the  crowd  when  Trapnall  forbade 
the  sale,  and  during  the  progress  of  the  sale  purchased  some 
of  the  slaves ;  the  beliefs  of  the  testy  Frenchman,  Bogy ; 
the  thoughts  and  beliefs  of  White ;  the  beliefs  of  Walker ; 
and  the  impressions  of  Trapnall ;  none  of  whom  testify  pos- 
itively, or  with  any  degree  of  certainty. 

Appellants  insist,  that  such  evidence  does  not  even  make 
a  primd  facie  case  of  notice;  much  less  is  it  sufficient 
to  *overwhelm  the  positive  negative  of  the  answer,  r^oon 
Because  the  rule  of  law  is,  that,  where  witnesses  state  '- 
facts  to  the  best  of  their  knowledge  and  belief,  impressions, 
thoughts,  or  understanding,  without  detailing  the  facts  upon 
which  they  are  based,  or  from  which  they  were  induced 
or  derived,  they  do  not  even  amount  to  negative  evidence ; 
they  are  not  evidence  at  all.  Woodcock  v.  Bennett^  1  Cow. 
(N.  Y.),  748  et  seq. ;  Clason  v.  MorriSy  10  Johns.  (N.  Y.),  531 ; 
Bright  v.  Maggin^  Hard.  (Ky.),  637 ;  Van  Dyne  v.  Tharpe^  19 
Wend.  (N.  Y.),  165 ;  Smith  v.  Frost,  2  J.  J.  Marsh.  (Ky.),  426  ; 
Andrews  ^  Bros.  v.  Jones,  10  Ala.,  470  ;  Ventress  v.  Smithy  10 
Pet.,  171;  1  McCord  (S.  C.)  Ch.,  218;  4  Ala.,  48;  2  N.  Y., 
515 ;  5  Port.  (Ala.),  343 ;  1  Dana  (Ky.),  163. 

Notice  in  fact  must  be  such  as  to  affect  the  subsequent 

Purchaser  with  fraud.     Curtis  v.  iMnn,  6  Munf.  ( Va.),  44 ; 
Stor.  Eq.  Jur.,  §  404 ;  Dey  v.  Dunham,  2  Johns.  (N.  Y.) 
Ch.,  190 ;  Grinstone  v.  Carter,  3  Paige  (N.  Y.),  423. 

And  the  proof  of  it  must  be  clear,  undoubted,  direct,  and 
conclusive.  6  Munf.  (Va.),  44;  1  Stor.  Eq.  Jur.,  §  406; 
McNeill  V.  McGee,  5  Mason,  265;  2  Sumn.,  650;  Sugd.  on 
Vend.,  730 ;  2  Pow.  on  Mort.,  660,  562 ;  Martin  v.  Dryden,  1 
Gilm.  (111.),  208 ;  McMeechan  v.  Griffing,  3  Pick  (Mass.), 
154. 

Mere  presumptions  of  notice,  from  rumors,  &c.,  in  Daw- 
son's neighborhood,  cannot  attach  to  Fowler,  who  resided  in 
a  different  county.     2  Sumn.,  551. 

The  witnesses  even  disagree  about  whose  encumbrance  it 
was  that  Trapnall  gave  notice  of;  whether  Merrill's,  William 
Dawson's,  or  some  other. 

Even  if  the  indefinite  impressions,  beliefs,  and  discrepances 
in  the  recollections  of  the  witnesses,  so  manifest  in  their 
depositions,  be  deemed  sufficient  to  fix  notice  in  fact  upon 
Fowler,  at  the  sale;  and  there  is  no  pretence  that  he  had 
any  until  then ;  and  the  record  shows  that  he  resided  in  a 
different  county,  and  could  not,  therefore,  be  affected  by 
rumors  in  Dawson's  neighborhood;  such  notice  is  utterly 
inoperative. 

Because  notice  to  a  judgment  creditor,  or  a  purchaser  under 
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his  judgment,  of  a  prior  assignment,  or  mortgage,  of  the  debt- 
or's property,  where  possession  has  not  been  taken  under  it, 
cannot  affect  the  right  of  either.  1  Gall.,  419;  Russell  v. 
Fillmore,  16  Vt.,  135 ;  4  Eng.  (Ark.),  116;  Warden  v.  Adams, 
15  Mass.,  236;  7  Serg.  &  R.  (Pa.),  288  et  seq.;  13  Id.,  131, 
169. 

And  such  creditor,  or  purchaser  under  his  judgment, 
although  he  receive  actual  notice  at  the  sale  under  execution, 
will  hold  the  legal  title,  whether  of  land  or  personalty,  in 
preference  to  an  unrecorded  deed,  or  mortgage,  executed 
prior  to  the  judgment,  or  execution  lien.  Chierrant  v.  Ander- 
♦Qftfti  «^^'  4  Kand.  (Va.),  212;  *5  Yerg.  (Tenii.),  208;  HtU 
^ooj  y,  p^j^/^  8  Mo.,  480 ;  Beed  v.  Austi7i's  Heirs,  9  Mo., 
729 ;  Frothingham  v.  Stacker,  11  Mo.,  78 ;  Q-amett  v.  Stock- 
ton, 7  Humph.  (Tenn.),  85 ;  Bingaman  y.  Hyatt,  1  Sm.  &  M. 
(Miss.)  Ch.,  444;  Martin  v.  Dryden,  1  Gilm.  (111.),  218; 
McQ-owan  v.  Hoy,  5  Litt.  (Ky.),  245 ;  Helm  v.  Logan,  4  Bibb 
(Ky.),  79 ;  Farnestoorth  v.  ChUds,  4  Mass.,  637 ;  Main  et  al. 
V.  Alexander,  4  Eng.  (Ark.),  117 ;  Semple  v.  Burd,  7  Serg.  & 
R.  (Pa.),  289  et  seq. ;  Stow  v.  Meserve,  13  N.  H.  (1st  vol.  2d 
series),  49 ;  15  Mass.,  236 ;  Coffin  v.  Ray,  1  Mete.  (Mass.), 
213 ;  1  Dana  (Ky.),  168 ;  13  Serg.  &  R.  (Pa.),  169. 

A  principle  settled  in  the  foregoing  cases  is,  that  where  a 
bond  fide  creditor,  without  notice  of  a  prior  unregistered  con- 
veyance, obtains  a  lien  by  virtue  of  a  judgment,  attachment, 
or  execution,  subsequent  notice,  whether  before  or  at  the 
sale,  cannot  affect  the  purchaser  or  creditor,  but  he  must  in 
equity,  as  well  as  at  law,  hold  the  property  against  the  former 
unregistered  deed. 

In  this  case,  the  lien  was  fixed  when  the  execution  was 
delivered  to  the  sheriff.  See  Rev.  Stat,  of  Ark.,  A.  d.,  1838, 
ch.  60,  p.  378,  §  24. 

The  court  below  appears  to  have  thought  that  the  answer 
did  not  contain  a  sufficient  averment  as  to  the  payment  of 
the  purchase-money  before  notice,  &c.,  and  therefore  no  proof 
of  notice  was  necessary.  Fowler's  answer  does  make  sub- 
stantially and  fully  such  denial  and  averment. 

And  even  if  the  answer  were  technically  defective  in  this 

})articular,  it  should  have  been  excepted  to,  and  a  more  per- 
ect  response  obtained;  but  being  replied  to,  the  defect,  if 
any  existed,  is  waived.  1  Freem.  (Miss.)  Ch.,  547 ;  5  Mason, 
266. 

The  value  of  the  slaves,  and  of  their  hire,  decreed  by  the 
court  below,  is  excessive  beyond  all  reason,  and  in  direct 
violation  of  both  the  law  and  the  evidence. 

The  value  ought  to  have  been  estimated  as  at  the  time  of 
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the  decree,  and  their  reasonable  hire  from  the  filing  of  the 
bill  until  that  time.  See  1  Brock.,  515,  BackhoiLse's  Ad,  y. 
Jett^s  Ad. 

And  in  estimating  the  hire,  all  reasonable  charges  and 
expenses,  such  as  taxes,  medical  attendance,  clothing,  raising 
of  the  children,  &c.,  &c.,  ought  to  have  been  deducted.  Mims 
V.  Mims,  3  J.  J.  Marah.  (Ky.),  109 ;  1  Dana  (Ky.),  286. 

These  equitable  rules  were  disregarded. 

To  arrive  at  a  correct  conclusion  on  this  point,  the  answers 
must  be  looked  to ;  and  they,  indeed,  according  to  the  well- 
settled  rules  of  evidence  in  equity,  furnish  the  only  guide  for 
the  decree,  as  to  value  and  hire. 

*The  bill  expressly  interrogates  both  Fowler  and  rmooq 
Badgett  as  to  their  value  when  purchased,  their  value  ■■ 
when  suit  was  commenced,  and  of  their  continued  hire.     They 
answer  expressly  these  interrogatories. 

And  there  can  be  no  question  that  their  answers  are  re- 
sponsive to  the  bill ;  and,  as  such,  conclusive  evidence  in  their 
favor,  unless  overturned  by  two  witnesses,  or  one  positive 
witness,  with  strong  corroborating  circumstances.  See  the 
authorities  above  referred  to  on  this  point ;  the  elementary 
works  and  reports  on  equity  passim ;  and  especially  the  fol- 
lowing cases :  Woodcock  v.  Bennett^  1  Cow.  (N.  Y.),  742 ; 
2  Sumn.,  506 ;  Mills  v.  Gore,  20  Pick.  (Mass.),  34 ;  2  Story, 
Eq.  Jur.,  §  1528 ;  9  Cranch,  160 ;  Allen  v.  Mower,  17  Vt.,  68 ; 
Christie  v.  Bishop,  1  Barb.  (N.  Y.)  Ch.,  115 ;  Oakey  v.  Babb, 
1  Freem.  (Miss.)  Ch.,  547;  Pierson  v.  Clayer,  15  Vt.,  104; 
Bussell  V.  Moffiff,  6  How.  (Miss.),  809. 

The  answers,  responding  to  these  direct  interrogatories, 
declare  that  the  purchase-money  paid  by  Fowler  was  then  the 
full  value  of  the  slaves,  and  that  their  value  had  greatly  de- 
preciated since,  at  least  one  fourth,  with  the  general  decline 
in  the  price  of  slaves,  and  that  their  profits  or  hire  had  neces- 
sarily declined  also ;  and  further  state  the  net  value  of  their 
hire,  after  deducting  the  proper  charges,  expenses,  &c.  Have 
the  answers  been  set  aside  by  the  necessary  witnesses?  The 
record  will  be  sought  for  them  in  vain.  None  of  the  wit- 
nesses pretend  to  speak  of  their  value  after  the  sale ;  and 
those  who  speak  of  hire  mention  it  in  gross,  without  deduct- 
ing the  proper  charges  and  expenses. 

White  says  they  sold  for  about  what  tliey  were  worth,  and 
were  appraised  too  high,  fully  sustaining  the  answers. 

Bogy  says,  at  the  time  they  were  valued,  he  thinks  they 
were  worth  what  they  were  appraised  at;  but  cannot  say 
what  the  precise  value  of  either  of  them  was. 

The  answer,  then,  fully  sustained  by  White,  equal  to  three 
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witnesses,  cannot  be  overturned  by  the  solitary  testimony  of 
Bogy.  Even  if  Hammett's  evidence  should  not  be  suppre^ed, 
it  is  only  two  witnesses  against  the  answer  and  White ;  and 
the  latter  must  even  then  prevail,  because  the  former  lacks 
the  strong  corroborating  circumstances.  And  there  is  no 
evidence  at  all  militatuig  against  the  answers  as  to  the  depre- 
ciation in  value  after  the  sale.  Rawtan  v.  Rowton^  1  Hen.  & 
M.  (Va.),  101. 

And  the  appraisement  list  cannot  be  brought  in  aid  of 
Bogy.    For  it  is  not  evidence.     Latcson  v.  The  State,  5  Eug. 

(Ark.)»  36. 

The  answers,  then,  must  be  taken  as  true,  and  conclusively 

so,  as  to  the  value  and  hire;  and  the  decree  being  for  about 

*HQ01  *^^  more  than  twice  as  much  as  the  auswera  disclose, 

-I  must  be  reversed  on  that  ground,  if  on  no  other,  that 

a  correct  account  may  be  taken. 

The  decree  against  Badgett  is  also  erroneous,  because  it 
decrees  him  to  pay  the  value  of  Jackson,  without  any  proof 
that  he  was  the  issue  of  one  of  the  mortgaged  slaves,  against 
the  denials  of  the  answers.  And  because  it  decrees  him  to 
pa^  the  value  of  Eliza,  who  died  before  the  institution  of  the 
suit.    1  Brock.,  515. 

And  even  if  notice  be  fixed  upon  Badgett,  it  cannot  affect 
him,  if  Fowler  was  a  bond  fide  purchaser.  Mitf.  PL,  224 ;  1 
Atk.,  571 ;  2  Bro.  Ch.,  66  ;  1  Stor.  Eq.  Jur.,  §  409 ;  6  Munf- 
( Va.),  44 ;  Boone  v.  Chiles,  10  Pet.,  209 ;  3  Ala.,  475. 

The  points  raised  by  the  counsel  for  the  appellee  were  the 
following. 

1.  That  the  mortgage  was  executed  by  Dawson  and  re- 
ceived by  Merrill  in  good  faith,  to  secure  the  latter  from  loss 
on  account  of  indorsements  made  by  him  for  Dawson's  ac- 
commodation. 

2.  That  the  notes  were  protested,  and  notice  duly  given 
and  the  notes  paid  by  MerrilL  Brandon  v.  Loftas,  4  Howard, 
128. 

8.  That  the  laws  of  Arkansas  in  force  in  November,  1887, 
did  not  require  mortgages  of  personal  property  to  be  re- 
corded. 

4.  That  under  these  circumstances  the  mortgage  would  be 
good,  even  against  subsequent  bond  fide  purchasers  without 
notice,  notwithstanding  the  mortgagor's  continuing  in  pos- 
session of  the  mortgaged  goods.  Pow.  Mort.,  42-44;  Ed- 
wards v.  Harben,  2  T.  It.,  687 ;  Hamilton  v.  Mvssell,  1  Cranch, 
817,  818 ;  U.  States  v.  Hooe  et  aU  3  Cranch,  73 ;  Bank  of 
Q-eorgia  v.  Higginbottom,  9  Pet.,  60 ;  Shirras  v.  Caig  and 
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Mitchellj  7  Cranch,  34 ;  Storie  v.  Ghrubham^  Bulstr.,  225 ;  Meg- 
gott  V.  MiUs^  1  Ld.  Raym.,  287 ;  Brooks  v.  Marbury^  11  Wheat., 
78. 

Aud  notwithstanding  the  appellee  did  not  take  posses- 
sion of  the  negroes  immediately  on  the  notes  being  protested. 
Lady  Lambert's  Case^  Sheppard's  Touchstone,  66  ;  1  J.  J, 
Marsh.  (Ky.),  227 ;  2  Dana  (Ky.),  204 ;  8  Pet.,  82,  83 ;  8 
Cow.  (N.  Y.),  189 ;  2  Wend.,  600. 

5.  That  the  laws  of  Arkansas,  in  force  of  1887,  although 
they  did  not  require,  yet  allowed  the  recording  of  this  mort- 
gage, and  such  recording  operated  as  notice  to  all  the  world. 
Steele  &  McCampbeirs  Djgest  of  Laws  of  Arkansas,  titles 
"  Mortgage,"  "  Recorder."  See  District  Judge's  Opinion  in 
this  case,  pp.  188,  189. 

*6.  That  the  appellants  had  actual  notice  at  the  time  r«qQi 
of  their  purchase  of  the  existence  of  this  mortgage,  and  *- 
their  purchasing  with  such  notice  is  fraudulent  against  the 
appellee,  and  they  can  derive  no  rights  against  the  appellee 
through  such  purchase.  Le  Neve  v.  Le  Jxeve^  8  Atk.,  646  ;  1 
Story,  Eq.,  395,  397 ;   Wormley  v.  Wormley,  8  Wheat.,  449. 

7.  That  at  all  events  the  appellants  had  sufficient  notice  to 
put  them  on  inquiry,  which,  if  they  failed  to  make,  they  can- 
not claim  the  rights  appertaining  to  bond  fide  subsequent 
purchasers  without  notice.  1  Story,  Eq.,  §  400,  note  4,  § 
400  a. 

8.  That  the  answers  of  the  appellants  do  not  allege  that 
they  had  no  notice  of  the  morto^age  before  the  payment  by 
them  of  the  purchase-money,  and  such  allegation  is  indispens- 
able to  a  valid  defence  by  subsequent  purchasers.  Frost  v. 
Beekman,  1  Johns.  (N.  Y.)  Ch.,  800 ;  2  Dan.  Ch.  Pr.,  814 ; 
Jewett  V.  Palmer^  7  Johns.  (N.  Y.)  Ch.,  68;  Harrison  v. 
Southgate,  1  Atk.,  538 ;  Story  v.  Ld.  Windsor,  2  Atk.,  630 ; 
Wigg  V.  Wigg,  1  Atk.,  384 ;  Tourville  v.  Naish,  3  P.  Wms., 
806;  Jones  v.  Thomas,  3  P.  Wms.,  244;  Hardingham  v. 
Nicolls,  8  Atk.,  804 ;   Wormley  v.  Wormley,  8  Wheat.,  449. 

9.  That  after  hearing  it  is  too  late  to  apply  for  leave  to 
amend  the  answer  in  this  respect.  Story,  Eq.  PL,  896,  901. 
And  there  is  nothing  in  the  record  from  which  it  may  be 
inferred  that  they  could  amend,  or  that  they  wanted  leave  to 
do  so. 

10.  That  Fowler  only  purchased  Dawson's  equity  of  re- 
demption.   4  Rand.  (Va.),  212. 

The  counsel  for  the  appellants  insists  upon  the  following 
exceptions. 
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MandevUle's  Deposition^  Sth  March,  1845. 

1.  Because  no  notice  of  its  caption  was  given. 

The  appellee  contended  that  none  was  necessary,  becanse 
it  was  taken  more  than  one  hundred  miles  from  the  residence 
of  the  appellants.  Act  of  1789,  ch.  20,  §  80  (1  Stat,  at  L., 
89). 

2.  Because  it  was  taken  before  a  Probate  Court. 

The  appellee  contended,  that  it  was  a  court  within  the 
meaning  of  the  act  of  1789,  ch.  20,  §  30.  (See  opinion  of  the 
district  judge  in  this  case,  and  the  constitution  and  laws  of 
Mississippi  as  there  cited.)  But  even  if  it  ought  to  have  been 
suppressed,  the  same  facts  are  sufficiently  proven  in  his  depo- 
sition taken  before  the  Mayor  of  Natchez. 

Depositions  taken  at  Pine  Bluffs. 

1.  Because  the  name  of  one  of  the  defendants,  J.  L.  Daw- 
son, does  not  appear  in  the  certificate  of  the  commissioners. 
♦8921       *The  appellee  contended,  that  the  cause  in  which  it 

J  was  taken  sufficiently  appears.  Keen^  v.  Meade^  3  Pet., 
1 ;  Jordan  v.  Hazard^  10  Ala.,  224. 

2.  (a.)  Because  sufficient  notice  was  not  given  of  the  filing 
of  the  interrogatories. 

The  appellee  will  rely  on  the  18th  Rule  of  Practice  for  the 
Equity  Courts  of  the  United  States. 

(6.)  Because  sufficient  notice  was  not  given  of  the  time 
and  place  of  taking  the  depositions. 

The  appellee  contended,  that,  the  commission  being  exparte^ 
notice  was  unnecessary.  1  Newland's  Ch.  Pr.,  262 ;  Harr.  Ch. 
Pr.,  ed.  1808,  p.  244 ;  1  Smith's  Ch.  Pr.,  366. 

3.  Because  each  interrogatory  was  not  propounded  to  each 
of  the  witnesses. 

The  appellee  contended  that  this  was  unnecessary,  and  that 
it  would  have  been  irregular  to  have  done  so.  Dan.  Ch.  Pr., 
1052, 1061 ;  Gresley's  Eq.  Ev.,  67, 104 ;  1  Turner's  Ch.,  32 
(Introduction)  ;  1  Smith's  Ch.  Pr.,  368. 

And  the  appellee  contended,  that,  if  the  depositions  taken 
at  Pine  Bluffs  ought  to  have  been  suppressed,  still  without 
them  there  is  in  the  appellants'  commission,  and  in  the  other 
evidence,  sufficient  proof  to  entitle  him  to  the  decree  as 
passed. 

The  appellants  object,  that  the  court  improperly  dismissed 
the  bill  against  Mrs.  Baylor. 

The  appellee  contended, — 
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1.  That  there  was  not  sufficient  evidence  to  warrant  a 
decree  against  her. 

2.  But  that  if  the  court  did  err  in  that  respect,  it  operated 
no  prejudice  to  the  appellants,  as  the  value  of  the  negroes  held 
by  her,  and  their  hire,  would  not,  together  with  the  several ' 
sums  decreed  against  all  the  other  defendants,  be  equal  to  the 
mortgage  debt. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

This  was  an  appeal  from  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Arkansas. 

The  decree  was  in  favor  of  Merrill,  on  a  bill  in  chancery  to 
foreclose  a  mortgage  of  certain  negroes,  described  therein  and 
executed  to  him,  November  25, 1837,  to  secure  him  for  indors- 
ing two  notes  made  in  April  and  June,  1837,  the  first  payable 
in  one  year  and  the  other  in  two  years,  for  $12,578.42  in  the 
aggregate.  These  notes  run  to  F.  L.  Dawson  or  order,  and 
were  by  him  indorsed  to  the  plaintiflf,  Merrill,  and  by  him  to 
the  Planters'  Bank  for  Dawson,  who  obtained  the  money 
thereon  for  himself.  This  mortgage  was  recorded  December 
29, 1837. 

*The  notes  not  being  taken  up  by  Dawson,  Merrill  r«QAq 
was  compelled  to  pay  their  amount  and  interest,  on  ^ 
the  4th  of  March,  1842. 

The  bill  then  proceeded  to  aver,  that  the  defendants  below, 
viz.  James  L.  Dawson,  James  Smith,  William  Dawson,  and 
others,  had  since  got  possession  of  these  negroes,  some  of  one 
portion  of  them  and  some  of  another.  And  that,  although 
they  were  bought  with  full  notice  of  Merrill's  prior  rights  to 
them  under  the  above  mortgage,  yet  the  respondents  all  re- 
fuse to  deliver  them  to  him,  or  pay  their  value  and  hire 
towards  the  discharge  of  the  mortgage.  Whereupon  he 
prayed  that  each  of  them  be  required  to  deliver  up  the 
negroes  in  his  possession,  and  account  for  their  hire  or  to  pay 
their  value. 

The  court  below  decided,  that  W8,984  be  paid  to  Merrill 
by  the  respondents,  excepting  Mrs.  Baylor,  and,  on  failure  to 
do  it,  that  the  redemption  of  them  be  barred,  and  other  pro- 
ceedings had,  so  as  eventually  to  restore  the  slaves  or  their 
value  to  the  mortgagee. 

•  Several  objections  to  this  decree  and  other  rulings  below 
were  made,  which  will  be  considered  in  the  order  in  which 
they  were  presented. 

Some  of  the  depositions  which  were  offered  to  prove  im- 
portant facts  had  been  taken  before  "  a  judge  of  the  Probate 

418 


393  SUPREME  COURT. 


Fowler  et  al.  v.  Merrill. 


Court "  in  Mississippi,  when  the  act  of  Congress  allows  it  in 
such  cases  before  "  a  judge  of  a  county  court."    1  Stat,  at 

JLi.,    OO9    Oc7. 

But  we  think,  for  such  a  purpose,  a  judge  of  probate  is 
usually  very  competent,  and  is  a  county  judge  within  the 
description  of  the  law. 

In  Mississippi,  where  these  depositions  were  taken,  a  Pro- 
bate Court  is  organized  for  each  county,  and  is  a  court  of 
record,  having  a  seal.  Hutch.  Dig.,  719,  721.  Under  these 
circumstances,  were  the  competency  of  a  probate  judge  more 
doubtful,  the  objection  is  waived  by  the  depositions  hav- 
ing been  taken  over  again  in  substance  before  the  Mayor  of 
Natchez. 

The  other  objections  to  the  depositions  are  in  part  over- 
ruled by  the  cases  of  Bell  v.  Morrison  et  al.^  1  Pet.,  356,  and 
Patapsco  Ins.  Co.  v.  Southgate  et  al.^  6  Id.,  617. 

On  the  rest  of  them  not  so  settled,  we  are  satisfied  with 
the  views  expressed  below,  without  going  into  further  details. 

The  next  exception  for  our  consideration  is,  that  the  time 
of  the  execution  of  the  mortgage  is  not  shown,  and  hence 
that  it  may  have  been  after  the  rights  of  the  respondents 
commenced. 

But  it  must  be  presumed  to  have  been  executed  at  its 
*^Q41  ^**®  *^^^^  *'^®  contrary  is  shown ;  and  its  date  was  long 
J  before.  Besides  this,  it  was  acknowledged  probably 
the  same  day,  beinff  certified  as  done  the  24th  of  November, 
1837.  And  thou^  this  was  done  out  of  the  State,  yet,  if 
not  good  for  some  purposes,  it  tends  to  establish  the  true  time 
of  executing  the  mortgage.  It  must  also  have  been. executed 
before  recorded,  and  that  was  December  29th  of  the  same 
year,  and  long  before  the  sale  in  October,  1841,  under  which 
the  respondents  claim. 

The  objection,  that  the  handwriting  of  the  record  is  Daw- 
son's, does  not  impair  this  fact,  or  the  legality  of  the  record 
as  a  record,  it  having  doubtless  been  allowed  by  the  register, 
and  being  in  the  appropriate  place  in  the  book  of  records. 

It  is  next  insisted,  that,  as  the  negroes  were  left  in  the  pos- 
session of  Dawson  after  the  mortgage,  and  were  seized  and 
sold  to  the  respondents  in  October,  1841,  to  pay  a  debt  due 
from  Dawson  to  the  Commercial  Bank  of  Vicksburg,  and  as 
the  respondents  were  innocent  purchasers,  and  without  notice 
of  the  mortgage,  the  latter  was  consequently  void.  This  is 
the  substance  of  several  of  the  answers.  Now,  whether  a 
sale  or  mortgage,  without  changing  the  possession  of  the 
property,  is  in  most  cases  only  primd  facie  evidence  of  fraud, 
or  is  per  se  fraud,  whether  in  England  or  in  some  of  the 
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States,  or  in  Arkansas  where  this  mortgage  and  the  sale  took 
place,  may  not  be  fully  settled  in  some  of  them,  though  it  is 
clear  enough  in  othera.  (See  cases  cited  in  2  Kent,  Com., 
406-412.)  So  whether  a  sound  distinction  may  not  exist  at 
times  between  a  mortgage  and  a  sale,  need  not  be  examined, 
though  it  is  more  customary  in  all  mortgages  for  the  mort- 
gager honestly  to  retain  the  possession,  than  to  pass  it  to  the 
mortgagee.  U.  States  v.  IToe,  8  Cranch,  88 ;  Maven  v.  Lowy 
2  N.  H.,  16.  See  1  Smith,  Lead.  Cas.,  48,  note ;  Brooks  v. 
Marlury^  11  Wheat.,  82,  83 ;  Bank  of  Georgia  v.  Higginbottomy 
9  Pet.,  60 ;  Hawkins  v.  Ingolls^  4  Blackf.  (Ind.),  85.  And  in 
conditional  sales,  especially  on  a  condition  precedent  bondfide^ 
the  vendor,  it  is  usually  considered,  ought  not  to  part  with 
the  possession  till  the  condition  is  fulfilled.  See  in  9  Johns. 
(N.  Y.),  337,  340 ;  2  Wend.  (N.  Y.),  699.  See  most  of  the 
cases  collected  in  2  Kent,  Com.,  406. 

But  it  is  unnecessary  to  decide  any  of  these  points  here, 
as,  in  order  to  prevent  any  injury  or  fraud  by  the  possession 
not  being  changed,  a  record  of  the  mortgage  is  in  most  of 
the  States  required,  and  was  made  here  within  four  or  five 
weeks  of  the  date  of  the  mortgage,  whereas  the  seizure  and 
sale  of  the  negroes  to  the  respondents  did  not  take  place  till 
nearly  four  years  after. 

Yet  it  is   urged  in   answer  to  this,  that  the  statute  of 
•Arkansas,  making  a  mortgage,  acknowledged  and  re-  r#QQt 
corded,  good,  without  any  change  of  possession  of  the  ■- 
articles,  did  not  take  effect  till  March  11th,  1839,  over  a  year 
after  this  record. 

Such  a  registry,  however,  still  tended  to  give  publicity  and 
notice  of  the  mortgage,  and  to  prevent  as  well  as  repel  fraud, 
and  it  would,  under  the  statute  of  frauds  in  Arkansas,  make 
the  sale  valid  if  bond  fide  and  for  a  good  consideration,  unless 
against  subsequent  purchasers  without  notice.  Rev.  Stat, 
ch.  66,  §  7,  p.  416. 

There  is  no  sufficient  proof  here  of  actual  fraud,  or  mala 
fides^  or  want  of  a  full  and  valuable  consideration.  And 
hence  the  objection  is  reduced  to  the  mere  question  of  the 
want  of  notice  in  the  respondents.  In  relation  to  that  fact, 
beside  what  has  already  been  stated,  evidence  was  offered  to 
show,  that  the  existence  of  the  mortgage  was  known  and 
talked  of  in  the  neighborhood,  and  proclaimed  publicly  at  the 
sale. 

Indeed,  some  of  the  evidence  goes  so  far  as  to  state,  that 
after  the  notice  of  the  mortgage  at  the  sale,  the  sheriff  pro- 
ceeded to  sell  only  the  equity  of  redemption,  or  to  sell  the 
negroes  subject  to  any  encumbrances.    His  own  deed  says 
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expressly,  "hereby  conveying  all  of  the  right,  title,  estate, 
interest,  claim,  and  demand  of  the  said  James  L.  Dawson,  of, 
in,  and  to  the  same,  not  making  myself  hereby  responsible 
for  the  title  of  said  slaves,  but  only  conveying,  as  such 
sheriff,  the  title  as  said  James  L.  Dawson  in  and  to  the 
same." 

The  proof  likewise  brings  this  actual  notice  home  to  each 
of  the  respondents,  before  the  purchase,  independent  of  the 
public  record  of  the  mortgage  and  the  public  aeclaration  for- 
bidding the  sale  at  the  time,  on  the  ground  that  the  mort- 
gage existed  and  was  in  full  force. 

According  to  some  cases,  this  conduct  of  theirs  under  such 
circumstances  would  seem  more  fraudulent  than  any  by  Mer- 
riU.  Le  Neve  v.  Le  Neve,  3  Atk.,  646 ;  1  Story,  Eq.,  395 ;  8 
Wheat.,  449.  Beside  this,  the  answer  should  have  averred 
the  want  of  notice,  not  only  before  the  sale,  but  before  the 
payment  of  the  purchase-money.  Till  the  actual  payment 
the  buyer  is  not  injured,  and  it  is  voluntary  to  go  on  or  not 
when  informed  that  the  title  is  in  another.  Wormley  v. 
Wormley,  8  Wheat.,  449;  Hardingham  v.  NicholU,  3  Atk., 
804  ;  Jewett  v.  Palmer  et  al,  7  Johns.  (N.  Y.)  Ch.,  68.  See 
Le  Neve  v.  Le  Neve,  3  Atk.,  661. 

There  is  another  view  of  this  transaction,  which,  if  neces- 
sary to  revert  to,  would  probably  sustain  this  present  mort- 
gage. The  Arkansas  law  to  make  a  mortgage  valid  if 
recorded,  passed  February  20th,  1838  (Rev.  Stat.,  p.  680). 
This  mortgage  was  on  record  then,  and  since,  and  had  been 
from  December,  1837,  thus  covering  both  the  time  when  the 
*^Qfil  ^^^  ^^^  effect  *and  when  the  respondents  purchased. 
-I  It  was  also  acknowledged  then,  and  though  not  before 
a  magistrate  in  Arkansas,  yet  before  one  in  Mississippi ;  and 
in  most  States,  the  acknowledgment  may  be  before  a  magis- 
trate out  of  the  State  as  well  as  in,  if  he  is  authorized  to  take 
acknowledgments  of  such  instruments. 

Nothing  appears  in  the  record  here  against  his  power  to  do 
this.  Some  complaint  is  next  made  of  the  delay  by  Merrill 
to  enforce  his  mortgage  against  Dawson. 

But  it  will  be  seen  on  examining  the  evidence,  that  he  was 
not  compelled  to  pay  Dawson's  notes  to  the  bank  till  March 
4th,  1842,  and  that  these  negroes  were  sold  to  the  respon- 
dents and  removed  some  months  before,  viz.  October  11th, 
1841,  so  that  no  delay  whatever  occurred  on  his  part  to  mis- 
lead the  respondents. 

It  was  next  objected,  that  twoj)r  three  children,  born  since 
the  mortgage,  should  not  be  accounted  for,  and  one  woman, 
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who  is  supposed  to  have  died  after  the  sale  and  before  this 
bill  in  chancery. 

But  it  seems  to  accord  with  pviuciple,  that  the  increase  or 
offspring  should  belong  to  the  owner  of  the  mother  (2  Bl. 
Com.,  404 ;  Backh&me's  Admr.  v.  Jetts^s  Achnr.,  1  Brock., 
511) ;  and  the  evidence  is  so  uncertain  whether  the  death  of 
Eliza  occurred  after  this  bill  or  before,  that  the  doubt  must 
operate  against  the  respondents,  whose  duty  it  was  to  prove 
satisfactorily  that  it  happened  before,  in  order  to  be  exoner- 
ated. 

It  is  argued  further  against  the  decree,  that  the  respon- 
dents were  made  to  account  below  for  a  boy,  not  proved 
clearly  to  have  been  born  of  one  of  the  mortgaged  women. 
But  there  seem  circumstances  in  the  case  from  which  it 
might  be  inferred  that  he  was  so  born.  He  was  brought  up 
among  them,  he  was  under  the  care  chiefly  of  one,  and  no 
other  person  is  shown  to  have  been  his  parent. 

We  do  not  see  enough,  therefore,  to  justify  us  in  differing 
from  the  judge  below  on  this  point. 

The  rules  adopted  in  the  Circuit  Court  for  fixing  the  value 
to  be  paid  for  the  negroes  are  also  objected  to,  but  seem  to  us 
proper.     1  Brock.,  500. 

The  mortgaged  property  is  given  up  or  taken  possession  of 
by  the  mortgagee  usually  at  the  time  of  the  decree ;  and  if 
not  surrendered  then,  its  value  at  that  time,  instead  of  the 
specific  property  mortgaged,  must  be  and  was  regarded  as 
the  rule  of  damages. 

The  injury  is  in  not  giving  it  up  when  called  for  then,  or 
in  not  then  paying  the  mortgage,  and  not  in  receiving  it 
solne  years  before,  and  not  paying  its  value  at  that  time. 

*This  is  not  trover  or  trespass  for  the  taking  of  it  r^qqir 
originally,  but  a  bill  in  chancery  to  foreclose  the  re-  *- 
demption  of  it  by  a  decree,  and  hence  its  value  at  the  time 
of  the  decree  is  the  test  of  what  the  mortgagee  loses,  if  the 
property  is  not  then  surrendered. 

Ihere  is  another  exception  to  the  estimate  made  of  the 
value  of  the  hire  of  the  slaves.  Their  hire  or  use  was  charged 
only  from  the  institution  of  this  bill  in  chancery.  This  surely 
does  not  go  back  too  far.    1  Brock.,  515. 

And  some  analogies  would  carry  it  back  further,  and  in  a 
case  like  this  charge  it  from  the  period  of  their  going  into  the 
possession  of  the  respondents.  But  they  object  to  the  hire 
allowed  ;  because,  it  is  said,  that  clothing,  medicine,  &c.,  dur- 
ing this  time  should  have  been  deducted.  1  Dana  (Ky.), 
286 ;  3  J.  J.  Marsh.  (Kv.),  109. 

We  entertain  no  doubt,  however,  that  in  fact  the  hire  here 
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TF>l4  caa%e  carae  c<i  :«:•  be  Leard  on  the  tzazxsaipc  of  the 
r*^^rf  fr^.rn  thie  Circe;;  C->art  of  the  Ucited  Scales  for  the 
I>i**,ri'^rt  of  Ark^r.sL'^.  a:.d  was  arzu^d  bv  oiuiiaeL  On  cod- 
ftuferati'/ri  wher^^f,  it  is  l :w  here  oniereti  ^judged,  and  de- 
rrreed  by  thU  coart,  tr^t  tf.e  decree  cf  the  stid  Circuit  Comt 
in  this  catue  be,  and  the  same  is  hereby,  affirmed,  with 
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«aoai    *i^'ssK  B.  Clekests,  PLAcmrr  or  Ebbok, 
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WtMTe  the  mmnhal  of  the  United  States  had  leried  aa 
pfffparty  under  a  jad^rment  in  the  Circuit  Court,  which  waa  tiken  o«t  of  Ida 
i'MnXff^y  hy  a  writ  of  replerin  ismaed  bj  a  State  comt,  and  the  Supreme 
O^ort  of  the  State  dr^cided  adrersel/  to  the  claim  of  the  marshal,  it  is  withm 
the  jnritl'u'A'ion  of  this  court  to  reriew  that  decision.^ 

It  f«  the  oniform  practice  of  the  federal  and  State  oonrta  in  Tennenee  to  teat 
execotioM  aa  on  the  first  day  of  the  term ;  and  aa  between  crediton»  the 
Uan  attaches  equally  to  all  the  judgmenta  entered  at  the  same  tenn.' 

Where  a  Judgment  hy  default,  in  an  action  upon  a  promissoiy  note,  waa 
entered  upon  the  8th  day  of  the  month,  but  not  fully  entered  up  as  to  the 
amount  due  until  the  lOtb,  and  upon  the  10th,  a  few  nunutea  before  the 
t'jmri  opened,  the  debtor  recorded  a  deed  of  trust  conreying  away  all  his 
f>roperty,  this  deed  cannot  defeat  the  lien  of  the  judgment. 

An  assignee  for  the  benefit  of  creditors  is  not  to  be  deemed  a  bona  fidt  por- 
diaser  for  a  ralnable  consideration.* 

1  Compare  BwJc  r.  Cdbath,  3  Wall.,  where  "  an  authority  exercised  under 

^^  ;  Ornen  t.  Van  Buskirk,  6  Id.,  307  ;  the  United  States  is  drawn  in  qnes- 

a^rtor  r.  AihUif,6  Id.,  142;  Millingar  tion,  and  the  decision  is  against  its 

V. //«r/«|><<?,  Id.,  258.  validity."    Day  y.  Gallup,  2  Yft^^Vl, 

A  Judgment  in  a  State  court,  against  >  S.  P.  Bank  of  CUtxland  y.  Siwr- 

a  marshal,  for  making  a  lery  alleged  gis,  2  McLean,  341 ;  s.  c,  3  Id.,  140; 

to    \hs   wrong,   Is    not   necessarily  a  Mcl^ean  ▼.  Rockey,  2  Id.,  235. 

proper    subject    for   review  in    this  >  S.   P.    Burbank   y.  Hamwumd^  3 

uourt,  under  the  Judiciary  Act,  §  25,  Sumn.,  429. 
allowing  such  review  in  certain  cases 
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The  jodgment  by  default  created  the  Hen ;  it  was  a  mere  clerical  duty  to  cal- 
culate and  enter  up  the  amount  due. 

To  note  the  precise  time  when  deeds  are  left  for  record  is  attended  with  no 
difficulty  as  between  deeds ;  but  to  settle  the  exact  comparative  creation  of 
a  lien  between  a  recorded  deed  and  a  judgment  by  a  court  is  attended  with 
much  embarrassment.  The  timepiece  of  the  register  cannot  settle  the 
validity  or  invalidity  of  a  judgment  lien. 

The  process  act  of  1828,  passed  by  Congress,  refers  to  State  laws  for  the  crea- 
tion and  effect  of  liens ;  but  the  preparatory  steps  by  which  they  are  created 
depend  upon  the  rules  adopted  by  the  United  States  courts.^ 

This  case  was  brought  up  from  the  Supreme  Court  of 
Tennessee,  by  a  writ  of  error  issued  under  the  twenty-fifth 
section  of  the  Judiciary  Act. 

Clements,  the  plaintiff  in  error,  was  the  marshal  of  the 
United  States  District  of  Middle  Tennessee. 

The  action  was  a  replevin  brought  by  Berry  against  Clem- 
ents, in  the  Circuit  Court  of  Davidson  County,  Tennessee 
(State  Court),  and  upon  the  trial  in  that  court  the  following 
statement  of  facts  was  agreed  upon. 

Daniel  Berry  v.  J.  B.  Clements. 

Replevin. — Circuit  Court,  Davidson  County. 

In  this  case  the  defendant  comes  and  defends  the  wrong 
and  injury,  when,  &c.,  and  says  he  is  not  guilty  in  manner 
and  form  as  the  plaintiff  in  declaration  hath  alleged,  and  of 
this  he  puts  himself  on  the  country,  and  the  plaintiff  also ; 
and  the  following  facts  are  agreed  upon  between  the  parties : 
— On  the  20th  of  January,  1848,  William  H.  Inskeep,  Albert 
Moulton,  Edward  D.  Woodruff,  and  John  Sibley,  citizens  of 
thq  State  of  Pennsylvania,  trading  in  partnership  under  the 
firm  Inskeep,  Moulton,  &  Woodruff,  brought  an  action  of 
debt  against  Charles  F.  Berry,  a  citizen  of  the  State  of  Ten- 
nessee, and  resident  of  Nashville,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Middle  Tennessee,  upon 
several  notes  of  *hand  executed  by  said  Berry,  pay-  r«QQQ 
able  to  said  Inskeep,  Moulton,  &  Woodruff;  the  writ  ^ 
and  copy  of  the  declaration  was  served  by  the  marshal 
upon  the  said  Charles  F.  Berry  on  the  20th  of  January, 
1848.      The    writ    was  returned    to    the    court    with  the 

*  See  Ward  v.  Ghamberlainj  2  Black,  JoneSf  2  McLean,  78 ;  Koning  y.  Bay- 

438.     S.  P.  as  to  process  act  of  1840.  ard^  2  Paine,  252.     Such  judgments 

Cropaey  y.  Crandall,  2  Blatchf.,  341.  are  liens  upon  the  real  estate  of  the 

The  lien  of  a  judgment  of  a  federal  judgment  debtor,  in  all  cases  where 

court  depends  upon  the  laws  of  the  similar  judgments  or  decrees  of  the 

State  at  the  time  of  the  adoption  of  courts  of  the  State  are  made  liens  by 

its  process  acts  by  Congress.     Thomp-  the  State  law.     Ward  y.  Chaml^erlainy 

ton  v.  Phillips f  Baldw.,  246  ;   Williains  2  Black,  430 ;  Shrew  y.  Jones,  2  Mc- 

V.  Benedict,  8  How.,   107 ;   Shrew  y.  Lean,  78. 
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declaration  at  March  term,  1848,  and  the  following  entries 
were  made  on  the  rule  docket,  and  minutes,  as  by  the 
copy  hereunto  annexed,  and  made  part  of  the  case  agreed, 
marked  A:  Inskeep,  Moulton,  &  WoodruflF,  debt,  20th 
January,  1848,  executed  and  delivered  defendant  a  copy 
of  declaration.  Declaration  filed  March  1st,  1848 ;  ruled 
for  plea  by  8th  March ;  no  plea  being  filed  by  attorney,  takes 
judgment  by  default.  Circuit  Court  of  United  States,  Middle 
Tennessee  District.  Thursday,  March  9th,  1848,  court 
adjourned  until  to-morrow  morning,  10  o'clock.  Friday, 
March  10th,  1848,  court  met  according  to  adjournment. 
William  H,  Liskeep^  Albert  Moulton^  Edward  W.  Woodruffs 
and  John  Sibley^  trading  under  the  firm  of  Inskeep,  Moulton^  ^ 
Woodruffs  V.  Charles  F.  Berry,  The  plaintiff  a[)pear  by  their 
attorney,  and  a  judgment  by  default  having  been  taken  in 
this  cause  on  the  8th  of  March,  1848,  and  no  motion  having 
been  made  to  have  the  same  set  aside,  it  is  therefore  con- 
sidered by  the  court  that  said  judgment  by  default  be  affirmed, 
and  that  the  plaintiffs  recover  against  said  defendant 
$1,316.68,  their  balance  of  debt  in  the  declaration  mentioned, 
and  the  further  sum  of  $44.22,  their  damage  sustained  by 
reason  of  the  detention  thereof,  and  their  cost  in  this  behalf 
expended,  and  that  execution  issue.  Session  of  court  com- 
menced on  the  6th  March,  1848.  A  true  copy.  J.  McGavock, 
jierk,  by  G.  M.  Fogg,  deputy.  Berry's  deed  received  at 
egister's  office  61  minutes  after  9,  on  the  10th  March.  In- 
skeep &  Co.  Judgment  obtained  about  half-past  ten  o'clock 
same  day. 

The  said  (Circuit  Court  of  the  United  States  commenced  its 
session  on  Monday,  the  6th  day  of  March,  1848.  On  the  10th 
day  of  March,  1848,  Charles  F.  Berry,  the  debtor,  executed  a 
deed  of  trust  to  the  plaintiff  in  this  cause,  a  copy  of  which  is 
hereunto  annexed,  and  made  a  part  of  this  case  agreed : 

"  Know  all  men  by  these  presents,  that  I,  Charles  F.  Berry, 
of  the  county  of  Davidson,  and  State  of  Tennessee,  of  the 
one  part,  and  Daniel  Berry,  of  the  county  and  State  aforesaid, 
of  the  other  part,  witnesseth,  that  I,  the  said  Charles  F.  Berry, 
for  and  in  consideration  of  the  sum  of  $5,  to  me  in  hand  paid 
l)y  the  said  Daniel  Berry,  and  the  other  consideration  herein- 
after mentioned,  hath  this  day  bargained,  sold,  transferred, 
and  conveyed,  and  do  by  these  presents  bargain,  sell,  transfer, 
and  convey,  to  the  said  Daniel  Berry  all  my  stock  of  dry 
goods  of  every  description,  and  all  sorts  of  ware  now  in 
♦4001  *^^®  storehouse  occupied  by  me  on  the  public  square 
J  in  Nashville,  and  also  in  a  storeroom  occupied  by  me 
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in  Nashville,  amounting  together  to  the  sum  of  about  f  12,000, 
as  per  invoice  book  made  out  this  day ;  three  horses,  one 
negro  man  slave,  named  Abraham,  one  buggy,  all  my  accounts 
of  every  description,  and  the  book  containing  the  same ;  all 
the  notes,  &c.,  that  are  due  me,  and  also  my  interest,  what- 
ever it  may  be,  in  the  unsettled  business  of  the  firm  of  A.  D. 
&  C.  F.  Berry ;  also,  all  the  interest  I  have  in  and  to  the 
following-described  lots  or  pieces  of  ground,  viz.  lots  No.  5 
and  6,  as  described  in  a  plat  made  by  C.  W.  Nance,  of  lots 
adjacent  to  the  town  of  Nashville,  on  Cherry  Street,  fronting 
thirty  feet  each  on  Cherry,  and  also  lots  A  and  B,  in  No.  20, 
in  the  plan  of  South  Nashville,  and  lots  No.  3  and  4  adjoining 
F.  B.  Fogg's  lot  on  Cherry  Street.  To  have  and  to  hold  said 
property,  of  every  description,  to  the  said  Daniel  Berry,  his 
heirs  and  representatives  for  ever.  I,  the  said  Charles  F. 
Berry,  bind  myself,  my  heirs  and  representatives,  to  warrant 
and  defend  the  title  to  the  same,  or  any  part  thereof,  to  the 
said  Daniel  Berry,  his  heirs  and  assigns,  against  the  lawful 
claims  of  all  persons  whomsoever.  But  this  deed  is  made  for 
the  following  use  and  trust,  and  for  no  other  purpose ;  that 
is  to  say,  that  the  said  Daniel  Berry  and  A.  D.  Berry  are  my 
accommodation  indorsers  on  the  notes,  most  of  them,  embraced 
in  schedule  A,  and  whereas  I  am  anxious  to  secure  them,  and 
also  the  payment  of  all  the  claims  therein  specified,  to  the 
persons  to  whom  said  claims  are  due,  and  also  to  secure 
the  claims  specified  in  the  schedule  B  to  the  person  therein 
named,  which  schedules  are  to  be  registered  with  this 
deed.  Now,  if  I,  the  said  Charles  F.  Berry,  shall  well  and 
truly  pay  off  and  satisfy  said  debts  mentioned  in  schedules  A 
and  B  on  or  before  the  1st  day  of  December,  1849,  then  this 
deed  to  be  void ;  but  if  I  shall  fail  to  do  so,  then  the  said 
Daniel  Berry  shall  sell  whatever  remains  of  said  property 
upon  such  terms  as  will  be  most  for  the  interest  of  the  credit- 
ors, and  apply  the  proceeds  to  the  payment,  first,  of  the  debts 
mentioned  in  schedule  A,  until  they  are  all  paid  and  satisfied ; 
and,  secondly,  to  the  payment  of  the  debts  mentioned  in 
schedule  B,  if  there  shall  be  enough  after  paying  the  expenses 
of  executing  this  trust ;  if  not,  to  make  a  pro  rata  distribution 
of  the  proceeds  amongst  them.  In  order  to  make  it  more 
certain  that  said  debts  shall  be  paid  within  the  time  specified, 
I  hereby  authorize  the  said  Daniel  Berry,  as  trustee,  to  take 
immediate  possession  of  all  the  above-described  property,  and 
that  he  may  proceed  to  sell  the  same  upon  such  terms  as  will 
make  it  yield  the  most  money ;  and  that  he  take  possession  of 
all  my  books  of  accounts,  notes,  &c.,  *and  proceed  to  r*AM 
collect  the  debts  due  me  as  speedily  as  he  can,  and  to  '- 
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apply  the  jiroceecls  of  the  goods  and  pro|>erty,  and  the  money 
collected  by  him,  to  the  }>aymeut  of  the  debts  in  the  order 
above  specified ;  but  that  he  shall  not  be  forced  to  make  a 
general  sale  of  said  property,  goods,  &c.,  until  the  expiration 
of  said  time. 

"  In  testimony  whereof,  I,  the  said  Charles  F.  Berry,  have 
hereunto  set  my  hand  and  seal,  this  the  10th  day  of  March, 
1848. 

**  C-  F.  Bebby.'* 

^  StcUe  of  Tennessee^  Davidson  County. 

"Personally  appeared  before  me,  Robert  B.  Castleman, 
clerk  of  the  County  Court  of  said  county,  the  within-named 
C.  F.  Berry,  the  bargainer,  with  whom  I  am  personally  ao 

3uainted,  and  who  acknowledges  that  he  executed  the  within 
eed  of  trust  for  the  purposes  therein  contained. 
"Witness  my  hand  at  office,  this  10th  day  of  March,  1848. 

"  R.  B.  Cabtlemak." 

"  St(Ue  of  Tennessee,  Davidson  County. 

^Register's  Office,  March  11, 1848. 

"I,  William  James,  register  of  said  county,  do  hereby  cer- 
tify that  the  foregoing  deed  of  trust  and  certificate  are  duly 
registered  in  my  office.  Book  No.  10,  pages  574,  575,  and  that 
they  were  received  March  the  10th,  1848,  9|^  o*clock,  A.  M., 
and  entered  in  Note  Book  2,  page  20. 

"  William  James." 

And  the  same  was  lodged  for  registration  in  the  register's 
office,  at  the  time  mentioned  in  the  memorandum  upon  said 
deed,  on  the  20th  of  March,  1848 ;  an  execution,  being  a  writ 
of  fieri  facias,  issued  upon  said  judgment,  and  came  to  the 
hands  of  the  mai-shal  on  the  21st  of  March,  and  by  him,  on 
the  24th  of  March,  was  levied  upon  the  goods,  wares,  and 
merchandise  particularly  specified  in  the  levy,  a  copy  of  which 
is  hereunto  annexed,  marked  C  together  with  the  return  of 
the  marshal. 

**  The  President  of  the  United  States  to  the  Marshal  of  the 
Middle  District  of  Tennessee,  greeting : 

"  You  are  hereby  commanded,  that  of  the  goods  and  chattels, 
lands  and  tenements,  of  Charles  F.  Berry,  in  your  district,  you 
cause  to  be  made  §1,379.85,  which  William  H.  Inskeep,  Albert 
Moulton,  Edward  W.  Woodruflf,  and  John  Sibley,  trading  un- 
der the  firm  of  Inskeep,  Moulton,  &  Woodruff,  in  the  Circuit 
Court  of  the  United  States  for  the  Eighth  Circuit,  in  the  Middle 
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♦District  of  Tennessee,  recovered  against  him  for  bal-  r^^Ao 
ance  of  debt,  damages,  and  cost,  in  a  certain  action  of  ^ 
debt  in  the  said  court,  lately  determined,  wherein  the  said 
Inskeep,  Moulton,  &  Woodruff  were  plaintiffs,  and  the  said 
Charles  F.  Berry  was  defendant,  whereof  said  defendant  is 
convicted,  as  appears  of  record,  and  have  the  said  money  ready 
to  render  before  the  judge  of  our  said  court  at  Nashville,  on 
the  first  Monday  in  September  next;  herein  fail  not,  and  have 
then  and  there  this  writ. 

"  Witness  the  Honorable  Roger  B.  Taney,  Chief  Justice  of 
the  Supreme  Court  of  the  United  States,  this  first  Monday  in 
March,  A.  D.,  1848,  and  in  the  seventy-second  year  of  our  in- 
dependence. Jacob  McGavook,  ClerkJ*' 

« Issued  March  20th,  1848;  came  to  hand  21st  March,  1848; 
levied  this  fieri  facias  upon  the  following  goods,  wares,  and 
merchandise,  as  the  property  of  Charles  F.  Berry,  this  24th 
day  of  March,  1848.  Then  follows  a  long  list  of  goods  of 
several  pages,  specifying  each  article,  item  by  item,  amount- 
ing in  all  to  the  sum  of  $2,549.11 ;  the  prices  annexed  to  the 
foregoing  list  of  goods  were  the  invoice  prices  as  furnished  by 
the  defendant,  but  the  defendant  and  myself  not  agreeing  as 
to  the  present  value  of  the  goods,  we  called  in  the  following 
persons,  merchants  of  Nashville,  to  wit,  John  B.  Johnston, 
C.  Connor,  B.  F.  Shields,  and  A.  J.  Duncan,  who  valued  the 
goods  to  be  worth  $1,402,  or  55  cents  in  the  dollar  upon  the 
invoice  prices.  J.  B.  Clements, 

Marshal  of  the  U.  S.  District  of  Middle  Tennessee.^^ 


^^The  sale  of  said  goods,  wares,  and  merchandise  was 
stopped  by  a  writ  of  replevin  from  the  Circuit  Court  of 
Davidson  County,  sued  out  at  the  instance  of  Daniel  Berry, 
against  me,  as  marshal ;  which  writ  was  executed  upon  me  by 
the  sheriff  of  Davidson  County,  on  the  4th  day  of  April, 
1848,  and  the  goods  delivered  up  to  said  Daniel  Berry,  by 
the  advice  and  consent  of  the  plaintiff's  attorneys.  Septem- 
ber 4, 1848. 

«  J.  B.  Clements,  M.  M.  2>.  T. 

"  A  true  copy.  J.  McGavock,  Clerk '^ 

Marshal's  fees,  commissions  on  the  amount  of  this  exe- 
cution, by  G.  M.  Fogg,  deputy,  say  on  $1,860.90, 
at  2^  per  cent $84.02 

Serving  this  ^n/acuw, 2.00 

$36.02 
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Tri-rs^  gr/'^ls  were  in  the  store  of  C  Larles  F.  Berrr^aiid  bad 
wut-j-t  *ii'^t  been  reiiiove^l  tberefr«jiii<  but  Daniel  Beny,  the 
'^^  trustee,  was  at  the  &t4jre  at  tLe  time  uf  the  levy,  and 
f^tated  tliat  the  i»aid  Charles  F.  was  his  ageL.t,  and  the  trustee 
claimed  the  g<MMls  as  included  in  the  deed  of  trust ;  the  goods 
levied  upon  were  taken  possession  of  bj  the  marshal,  and 
after  the  writ  of  replevin  was  served,  they  were  delivered  op 
by  the  marshal  to  Daniel  Berry ;  the  g(Mjd&,  wares,  and  mer- 
chandise levied  up^^n  were,  before  the  execution  of  the  deed 
of  trust  aforesai<l,  the  proj^rty  of  Cliarles  F.  Berry.  I£,iipon 
the  above  Cactj»,  the  law  is  with  the  plaintiff  then  judgment 
is  tr>  be  rendered  for  hioL,  with  c  ists ;  if  for  the  defendant*  the 
marshal,  then  judgment  is  to  be  rendered  for  him  against  the 
plaintiff  and  his  security,  for  the  amount  of  the  jnc^gnient  in 
the  federal  court ;  interest  and  cost  as  taxed  by  the  federal 
court. 

F.  B.  FoGG,/<?r  Defendant. 

EwiXG  &  Whitworth,  AttomejfM  far  PlaintiffL 

Upon  this  agreed  state  of  facts,  the  Circuit  Court  of  David- 
son County  were  of  opinion  that  the  law  was  with  Clements, 
the  defen^lant,  and  gave  judgment  accordingly.  Berry  carried 
the  case  to  the  Supreme  Court  of  Errors  and  Appeals  of 
Tennessee,  where  the  judgment  of  the  Circuit  Court  was  re- 
versed. Clements  sued  out  a  writ  of  error  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  and  brought  the  case  up  to 
this  court. 

It  was  argued  by  Mr,  Fogg^  for  the  plaintiff  in  error,  and 
Mr.  Andrew  Ewing^  for  the  defendant  in  error. 

Mr.  Fogg^  for  plaintiff  in  error. 

The  act  of  Congress  of  8th  May,  1792,  requires  all  writs 
and  processes,  &c.  to  bear  teste  oi  the  Chief  Justice  of  the 
Supreme  Court,  and  the  uniform  practice  in  the  State  and 
Federal  courts  in  Tennessee  is  to  teste  the  executions  as  of 
the  first  day  of  the  tenn  from  which  the  execution  issues. 
Executions  are  liens  on  personal  property,  and  relate  to 
their  teste.  When  a  judgment  awards  an  execution,  what 
does  it  award?  A  process  that  bears  teste  from  the  first  day 
of  the  court.  In  Johnson  v.  Ball^  1  Yerg.  (Tenn.)i  291,  it  was 
decided,  and  is  the  settled  law  of  Tennessee,  that  the  statute 
29  Charles  II.,  §  3,  providing  that  the  personal  property  of  a 
debtor  should  only  be  bound  from  the  delivery  of  the  execu- 
tion to  the  sheriff,  is  not  in  force  in  Tennessee,  but  that  it 
bound  as  at  common  law.  Preston  v.  Surgoine^  Peck  (Tenn.), 
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80.  It  is  true  that  in  the  case  of  Murfree's  Heirs  v.  Carmacky 
4  Yerg.  (Tenn.),  270,  it  was  decided  that,  where  a  mortgage 
deed  for  land  was  registered  on  the  same  day  judgment  was 
obtained,  and  no  proof  was  given  as  to  *the  precise  r*4A4 
time  of  the  judgment,  the  mortgage  would  take  prefer-  L 
ence  of  the  judgment,  the  judgment  being  only  a  lien  from 
the  day  of  its  date  ;  but  at  the  same  term  of  the  court,  in  the 
same  book,  p.  358,  the  same  court  decided,  in  the  case  of 
Porter  v.  Earthman^  that  judgments  rendered  upon  different 
days  of  the  same  term  relate  to  the  first  day  of  the  term  as 
between  creditors,  although  the  records  may  show  the  day 
upon  which  each  was  rendered.  Can  the  statute  requiring 
the  minutes  of  the  court  to  be  read  every  day,  and  to  be 
signed  by  the  judge,  be  intended  for  any  other  purpose  than 
to  prevent  errors  and  mistakes,  and  can  such  statutes  have 
any  effect  upon  the  lien  of  executions  and  judgments  in  the 
federal  court?  The  same  reason  applies  to  prevent  the 
debtor  from  giving  a  preference  by  deeds  of  trust  to  other 
creditors,  as  would  apply  among  creditors  themselves.  The 
debtor  knew  a  judgment  by  default  had  been  rendered  against 
him  on  the  8th  of  March  ;  that  it  would  be  absolute  if  he  did 
not  set  it  aside ;  and  he  chose  to  give  a  preference  by  deed  on 
the  10th  of  March.  Is  it  doing  injustice  to  third  persons,  the 
creditors  provided  for  in  that  deed,  to  say,  that  the  judgment 
and  execution  would  overreach  that  debt  ? 

In  the  case  of  Farley  v.  Lea^  4  Dev.  &  B.  (N.  C.)  L.,  p. 
169,  the  Supreme  Court  of  North  Carolina  decided,  that 
judgments  of  a  court  of  record,  on  whatever  day  of  the  term 
they  may  be  rendered,  in  law  relate  to,  and  are  considered 
judgments  of,  the  first  day  of  the  term,  so  that  an  execution 
tested  on  the  first  Monday  of  a  court,  being  the  8th  of  May, 
1883,  upon  a  judgment  rendered  on  the  12th  of  May,  1888, 
would  overreach  a  deed  of  trust  executed  and  registered  on 
the  9th  of  May,  1833.  Judge  Gaston  in  his  opinion  sajrs, 
that  this  legal  relation  of  a  judgment  to  the  first  day  of  the 
judicial  term  is  as  perfect  as  was  at  common  law  the  relation 
of  an  act  of  Parliament  to  the  first  day  of  the  legislative  ses- 
sion. The  law  of  relation  applicable  to  judgments  has  been 
in  part  changed  in  that  country  by  the  statute  of  29th 
Charles  II. ;  but  in  this  State  (North  Carolina),  and  also  in 
Tennessee,  it  remains  as  it  was  at  common  law.  He  also  says, 
that  in  England  the  statute  29  Charles  II.  has  provided  that, 
against  purchasers,  no  writ  of  execution  shall  bind  the  goods, 
but  from  the  time  such  writ  was  delivered  to  the  sheriff. 
There  being  no  such  statute  in  North  Carolina  or  Tennessee, 
the  writ  of  execution  binds  against  all  persons  from  the 
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teste,  as  it  yet  does  in  England,  where  purchasers  are  not 
concerned.  The  teste  of  our  writ  of  fieri  fcLciaty  being  from 
the  first  Monday  in  March,  1848,  the  execution  OYerreached 
the  deed  of  trust.  In  CoutU  y.  Walker,  2  Leigh  ( Va.),  268, 
MO^il  ^^^  Court  of  Ap{ieals  of  Virginia  *decided  that  a  judg- 
J  inent  rendered  on  the  2d  of  March,  1821,  the  term 
commencing  the  21st  of  February  preceding,  overreached  a 
deed  of  trust  executed  on  the  28th  of  February,  and  regis- 
tered the  2d  of  March.  See  4  Com.  Dig.,  Execution,  D.  1,  and 
authorities  there  cited.  In  Wymie  v.  Wynnes,  1  Wilson,  39, 
the  reason  of  the  rule  is  stated  :  ^  The  general  intendment  of 
the  law  is,  that  every  judgment  has  relation  to  the  first  day 
of  the  term,  because  the  court  cannot  determine  every  suitor's 
case  in  one  day."  Another  reason,  as  stated  by  the  judge  in 
2  Leigh,  may  have  been  to  prevent  debtors  from  withdrawing 
their  property  from  the  efTects  of  judgments  against  them,  by 
alienations  made  after  it  was  known  that,  in  the  course  of  a 
term,  a  judgment  would  pass. 

The  practice  of  the  Circuit  Courts  in  Tennessee  is  regu- 
lated by  rules  which  have  been  in  force  for  a  long  period. 
The  rule  applicable  to  the  suit  upon  which  the  execution  in 
this  case  was  founded  provides,  ^Hbat,  if  the  pleadings  are  not 
filed  by  the  defendant  on  or  before  the  first  day  of  the  term, 
the  court  may  on  that  day  fix  the  time  when  the  pleadings 
are  to  be  closed,  and  judgments  entered."  The  day  fixed  for 
closing  the  pleadings  was  the  8th  of  March,  and  judgment  by 
default  was  then  entered,  and  the  only  thing  remaining  to  be 
done  was  to  draw  that  judgment  out  formally  by  the  clerk, 
and  calculate  the  interest,  which  was  not  done,  owing  to  a 
press  of  business  by  the  clerk,  until  the  10th  of  March,  the 
day  of  the  execution  of  the  deed  of  trust.  It  is  believed  that 
the  judgment  by  default  on  the  8th  of  March  was  not,  in  the 
words  of  the  Supreme  Court  of  Tennessee,  "  wholly  inopera- 
tive." It  might  have  been  so,  had  it  not  been  affirmed  on 
the  10th  of  March,  during  the  same  term ;  but  the  entry  of 
the  last  date  refers  to  the  judgment  of  the  8th,  is  founded 
upon  it,  adopts  and  affirms  it.  It  is  true,  if  no  judgment  had 
been  entered  during  the  same  term,  and  the  cause  had  been 
continued,  and  the  final  judgment  had  been  entered  at  a  sub- 
secment  term,  there  would  have  been  no  relation  to  the  pre- 
ceding term,  and  the  execution  would  then  have  been  tested 
on  the  first  day  of  the  term,  when  the  final  judgment  was 
entered. 

All  the  cases  decided  upon  the  subject  of  the  lien  of  execu- 
tions in  Tennessee,  excei)t  two,  are  collected  in  Meigs's 
Digest,  title  Execution,  959.  Those  two  are  the  present  case, 
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and  that  of  the  Union  Bank  v.  McClung^  which  will  be  re- 
ported in  9  Humph.  (Tenn.),  91,  and  is  upon  the  relation  of 
an  alias  execution.  The  English  doctrine  is  in  2  Tidd,  Pr., 
998,  where  he  says  the  fieri  facias  must  be  tested  in  term 
time,  and  made  returnable  in  term  time.  By  the  law  of 
Tennessee,  and  the  practice  of  the  federal  courts  from  their 
first  establishment,  all  *executions  bear  teste  from  the  r»4A^ 
first  Monday  of  the  term  from  which  they  purport  to  '- 
have  been  issued,  and  are  made  returnable  to  the  first  Mon- 
day of  the  succeeding  term.  There  is  no  difference  in  the 
form  of  the  process  from  the  State  and  federal  courts,  except 
that  the  former  are  tested  by  the  clerks,  and  the  latter,  by 
the  act  of  Congress  of  the  8th  of  May,  1792,  bear  teste  of 
the  Chief  Justice  of  the  Supreme  Court  of  the  United 
States. 

The  plaintiff  in  error  submits  that  the  execution  in  the 
cause  which  came  to  his  hands,  authorized  him  to  levy  upon 
chattels  belonging  to  the  defendant  on  the  6lh  day  of  March, 
1848,  the  first  day  of  the  term,  or  at  all  events  upon  the  per- 
sonal property  that  he  owned  on  the  8th  of  March,  when  the 
judgment  by  default  was  obtained. 

Mr.  Andrew  Ewing^  for  defendant  in  error. 

There  ai'e  two  questions  presented  for  consideration  in  this 
court : — 

1st.  Whether  the  court  has  jurisdiction  of  the  cause  ? 

2d.  Which  had  the  prior  lien,  the  execution  or  the  deed? 

The  defendant  in  the  State  court  was  the  marshal,  and  act- 
ing under  the  authority  of  the  Circuit  Court  of  the  United 
Stetes  in  levying  the  execution ;  but  this  suit  does  not  dispute 
his  authority  or  deny  his  right  to  its  proper  exercise ;  he  is 
sued  as  a  trespasser,  for  going  beyond  even  the  claimed  limits 
of  his  legal  j^ower.  If  the  property  levied  upon  belonged 
rightly  to  Daniel  Berry,  then  he  was  improperly  exercising 
his  power,  and  this  was  a  question  of  law  and  fact  equally 
competent  for  decision  in  the  federal  or  State  tribunals.  If 
the  facts  of  the  case  proved  that  any  question  was  raised  in 
the  State  court  in  regard  to  the  validity  of  the  judgment  or 
execution  under  which  the  marshal  act^d,  or  the  legal  author- 
ity of  the  marshal  to  levy  on  the  property  of  the  defendant 
in  the  execution,  then  the  jurisdiction  would  have  been  clear 
in  a  decision  against  their  validity ;  but  here  the  only  ques- 
tion decided  by  the  State  court  was  the  title  of  the  property 
levied  upon.  The  defendant  in  error  had  no  forum  for  the 
ascertainment  of  his  rights  but  the  State  tribunal,  and  as  he 
did   not  question  the  validity  of  the  judgment  or  general 
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iL  T^e  '.  --rst: .  ri  j^  i*:-  tL-e  i  rl .  r::;.  -.  f  :  je  liei:*  i&  under  the 
pfy^^irM  i/i-t  vf  1*^*^,  ti^tirelT  .i-rT^ri.  Iri.:  CT-.n  what  maT  be 
tfy^  l2LW  of  T-r'.i.'rse^e  on  til*  5^'  -r  It.  4r.«i  was  therefore  a 

p^rcillirlr  nt  %:'-vr:'t  f.r  •ir.:?:-  r.  iii  ir.rr  SiAte  cc»iirt.  It  has 
lon^  fc-5^n  Lrrli  in  Ter.:.eN=*ee,  thu  tie  st^r^te  of  29  Charles 
IL  ia  regaM  to  tLr  1:^:3  -f  ;iij:iiei.ts  ai.J  execations,  is  nut 
in  fori-fe  in  U^i  S:** ^e :  tLe  lieii  •  .f  an  exe^.ati  -a  remains,  there- 
^-^-,  fore,  as  at  •c'».rnr:::.a  liw.  ^u*•v:^,  b  -wever.  to  the  Stat- 
*  J  utorv  R,  yi:r::-a::oii5  of  tl^i  lien.  We  find  it  generaUr 
stat^  in  the  e.ir'.ier  c  »rn::;  .n  Ia'.%-  a  Jth*  »rli;e5s  that  the  lien  of 
an  cxecation  comrneiiC-^  fr»jni  its  te>t«  ar.«L  as  tLe  whole  term 
was  re^anled  as  «»rie  «1it.  tlie  exe.:'j:i«-Ti  w.»s  tested  of  the  first 
rLiV.  The  general  rale  of  law,  however,  was»  that  fictions 
which  were  in  ten  le-l  for  the  attainment  of  justice  never 
should  extend  to  work  an  injury.  See  3  Bl.  Com.,  43.  When- 
erer,  therefore,  a  fiction  w«juld  work  injustice,  because  of  its 
inc^in^iiitency  with  the  truth,  courts  of  law  ought  to  look  to 
the  real  facts.  See  3  Bl.  Com.,  317  ;  2  Barr-,  962.  In  accord- 
ance with  this  rule  of  law,  it  had  reT>eatedly  been  decided 
in  England  that  anterior  to  the  statute  of  29  Charles  II.  the 
lien  of  an  execution  onlv  comnenced,  as  asrainst  bond  file 
purchasers  from  the  delitor,  from  the  true  date  of  the  award 
of  the  execution.  See  8  Co.,  171  ;  Cro.  Eliz.,  174;  2  Show., 
480 ;  Bingham  on  Executions,  \90.  These  authorities  have 
been  recr>gnized  in  Tennessee.  See  1  Yerg.,  292;  7  Yerg., 
529.  The  awarding  of  an  execution  in  England  is  a  judicial 
act,  and  the  forms  of  all  of  our  judgments  in  Tennessee  award 
an  execution  in  pui*suance  of  the  English  practice;  until  the 
rendition  of  the  judgment  the  issuance  of  an  execution  would 
be  a  void  act,  and  would  have  no  foundation  on  which  to 
rest.  The  lien  of  a  judgment  in  Tennessee  has  been  confined 
by  statute  to  the  date  of  its  rendition.  See  Nich.  &  Car., 
419.  It  would  be  singular,  therefore,  to  hold  that  the  execu- 
tion (which  is  the  incident)  had  a  superior  lien  to  the  judg- 
ment, which  is  the  princij)al.  In  accordance  with  this  view, 
the  Supreme  Court  of  Tennessee  say,  in  this  very  case: 
**  Under  our  practice,  the  proceeding's  of  the  term  are,  con- 
trary to  the  practice  of  the  common  law,  separated  and  dis- 
tinguished by  the  division  of  days  ;  the  record  shows  the  day 
on  which  the  judgment  is  rendered,  and  the  date  thereof  is 
indorsed  upon  the  execution ;  to  the  end,  perhaps,  that  the 
officer,  charged  with  the  execution  of  the  process,  might  be 
enabled  more  easily  to  disciiininate  between  such  alienations 
of  property  as  were  valid,  and  those  which  were  void  as 
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against  the  judgment  and  execution.  Inasmuch,  therefore, 
as  under  our  law  the  precise  day  on  which  judgment  is  ren- 
dered is  fixed  and  ascertained  by  the  record,  it  necessarily 
follows,  upon  common  law  principles,  that  it  cannot  relate 
beyond  that  day  as  against  bond  fide  purchasers  for  valuable 
consideration ;  nor  can  the  execution  issued  thereon,  if  tested 
of  the  same  term  as  the  judgment,  as  against  such  purchaser, 
relate  beyond  the  date  of  the  judgment ;  and  as  the  hour  of 
meeting  of  the  court  on  each  day  of  the  term,  under  our  prac- 
tice, is  also  ascertained  by  the  record,  the  relation  of  the 
judgment  or  execution  cannot  extend  beyond  that  hour," 

♦This  investigation  into  the  fraction  of  a  day,  for  rmAOQ 
the  ascertainment  of  truth,  where  there  is  record  evi-  ^ 
dence  to  be  obtained,  is  amply  supported  by  the  authorities. 
See  2  Stark.,  787 ;  7  Com.  Dig.,  398 ;  2  Barn.  &  Ad.,  686. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  case  is  brought  here  by  a  writ  of  error  to  the  Supreme 
Court  of  the  State  of  Tennessee,  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act. 

The  jurisdiction  of  this  court  is  the  first  question  to  be  con- 
sidered. The  plaintiff  sets  up  a  lien  on  certain  personal  prop- 
erty, under  a  judgment  rendered  by  the  Circuit  Court  of  the 
United  States,  held  for  the  Middle  District  of  Tennessee.  The 
defendant  asserts  a  lien  under  a  deed  of  trust  for  the  property, 
from  Charles  F.  Beriy,  and  the  Supreme  Court  of  Tennessee 
held  that  the  lien  of  the  deed  was  paramount  to  that  of  the 
judgment.  This  brings  the  case  within  the  twenty-fifth  sec- 
tion, as  the  decision  was  against  the  right  asserted  by  Clem- 
ents, under  the  authority  of  the  United  States. 

The  judgment  was  obtained  by  the  firm  of  Inskeep,  Moul- 
ton,  &  Woodruff,  at  March  term,  1848,  for  $1,316.68,  against 
Charles  F.  Berry.  The  declaration  was  filed  on  the  1st  of 
March ;  rule  for  plea  by  the  8th  of  March  ;  no  plea  being  filed 
within  the  rule,  a  judgment  was  entered  by  default.  On  the 
10th  of  March  "  the'  plaintiffs  appear  by  their  attorney,  and  a 
judgment  by  default  having  been  taken  in  this  cause  on  the 
8th  of  March,  1848,  and  no  motion  having  been  made  to  have 
the  same  set  aside,  it  is  therefore  considered  by  the  court  that 
said  judgment  by  default  be  affirmed,"  &c. 

The  deed  of  trust  was  received  at  the  register's  office  fifty- 
one  minutes  after  nine,  A.  m.,  on  the  10th  of  March,  the  same 
day  the  deed  bears  date.  The  court,  it  seems,  was  opened  on 
the  10th,  at  ten  o'clock,  A.  m.  ;  so  that  the  deed  was  deposited 
with  the  register  nine  minutes  before  the  court  opened  on 
that  day.     The  register,  by  law,  is  required  to  enter  on  a 
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*  /*/;v*,vf,.  I;  .:  \:.i:  \r,**<^  1:,  i:.js  :k^?*e  '-^r "•  t  be  eccade;cd 
;.  .f^.fji^.  t',t  a  v?i,-^'..*:  o.r-t.lcrAti.!-.  bu;  f:r  the  beDeftcrf* 

;f  *',<;  //  ..U  '/f  'A  .1'/':,*^:  t  c-  -.1  f^  il^frutcd  br  a  transfer  of 
;*,,  «;^r  ;,r/Vr;tvo/  t',<:  '\rf*::.  ]>.:.%.  rz.  t:.e  d^T  of  itB  rendition ; 
*/,'!  -i*/?,  t;,<r  <rxj^;<r'j^  vi^rw  '  f  av'-i  i;:.;:  the  claim  ot  the  plain- 
t.rt  th  X:J',  ;  A'^f/i,oui^  't,y  jrivi;.^  a  j  rerVreuce  to  other  creditors. 
'I  h;ji  jtij'.h  a 'I  n^///ttiu<:i,t  w'f.ii.'l  ^je  fraudulent,  as  tending  to 
/li.,;iy  ari'J  tU:U.Ht  tjt-AAoi'i,  u»  clear,  but  no  such  defence  was 
thA/U',  in  lh<f  hUU;  r;/^iirt- 

'I  h^;  tU'/:\>VfU  r/jijht  turn  ujK/n  the  effect  of  the  entries  made 
4fU  ih<?  iuiuuU'M  of  the  f  j'rcuit  Court.  The  term  of  the  court 
t'/ftitun'.tu'A'A  ttu  ilm  0th  of  March.  The  declaration  was  filed 
OK  lh<^  \hi  of  Manrh,  and  a  role  for  plea  was  taken  in  court  by 
the  Hl\i,  'I  he  nih;  of  court  provides,  that  if  the  pleadings 
Htti  not  iiUA  \,y  the  defer^lant  on  or  before  the  first  day  of  the 
t^fi'ifi,  the  ^oiirt  may  on  that  day  fix  the  time  when  the  plead- 
in^**  <u'e  Ut  he  elohcd  and  judgment  entered. 

riie  ph;a  not  being  filed  within  the  rule,  a  judgment  by 
default  waH  entered.  Now  a  judgment  by  default  is  interlo- 
eiitory  or  fhiah  When  the  action  sounds  in  damages,  as  cove- 
mtiit,  trover,  treHjjjiHH,  &c.,  it  is  only  interlocutory,  that  the 
plaintiff  ought  Ut  recover  his  damages,  leaving  the  amount  of 
fhem  Ui  he  ufUjrwanlK  ancertained.  1  Tidd,  Pr.,  568.  But 
wliPie  the  atnr)unt  of  the  judgment  is  entered  by  the  calcula- 
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tion  of  the  clerk,  no  further  steps  being  necessary,  by  a  jury  or 
otherwise,  to  ascertain  the  amount,  the  judgment  is  final.  And 
of  this  character  was  the  judgment  entered  on  the  8th  of 
March.  The  action  was  debt,  brought  upon  several  notes  of 
hand ;  the  default  admitted  the  execution  of  the  notes,  and 
the  judgment  which  followed  was  final,  leaving  the  clerk  to 
make  it  up  in  form.  The  affirmance  of  this  juagment  on  the 
10th  of  March  was  unnecessary,  as  the  judgment  of  the  court 
on  the  8th  concluded  the  matter  in  controversy.  It  was  a 
mere  clerical  duty  to  make  the  calculation  and  enter  the  judg- 
ment in  form ;  and  the  entry  on  the  10th  can  be  considered, 
in  regard  to  the  lien  in  question,  in  effect  as  nothing  more 
than  *the  performance  of  this  clerical  duty,  which  had  r«4-iA 
been  authorized  by  the  entry  on  the  8th.  It  was  an  ^ 
affirmance  of  that  which  already  had  been  fixed,  by  the  judg- 
ment of  the  court.  What  remained  to  be  done  was  matter 
of  form,  as  it  added  nothing  to  the  legal  effect  of  the  judgment 
by  default.  Had  the  deiendant  been  called  and  a  default 
entered  against  him,  the  case  would  have  stood  for  judgnient 
at  a  future  call  of  the  docket.  But  under  the  rule  of  the 
court,  "the  pleadings  were  to  be  closed  on  the  8th  and  judg- 
ment entered."  The  defendant  failed  to  plead,  Jind  a  judg- 
ment by  default  consequently  followed.  The  action  being 
debt,  founded  upon  notes  of  hand,  which  were  admitted  to  be 
genuine  by  the  default,  the  court  saw  that  no  inquiry  was  neces- 
sary, and  the  judgment  was  therefore  directed  to  be  entered. 
That  judgment  was  final  according  to  the  forms  of  entering 
judgments  at  the  common  law.  The  omission  by  the  clerk  to 
make  the  calculation  of  the  amount  of  the  judgment,  and 
enter  it  in  form,  on  the  8th  of  March,  was  supplied  by  the 
entry  on  the  10th.  Such  entry,  therefore,  we  think,  may  be 
considered  as  having  relation  to  the  first  judgment. 

It  is  said  to  be  a  legal  absurdity  to  suppose  that  the  lien  of 
the  execution  can  attach  prior  to  the  judgment.  An  execu- 
tion can  be  of  no  validity  which  has  not  a  judgment  to  sup- 
port it.  But  the  judgments  entered  on  the  last  day  of  the 
term,  by  the  law  of  Tennessee,  have  relation  to  the  first  day 
of  the  term,  so  as  to  place  all  the  judgments  entered  at  the 
term  on  an  equality  in  regard  to  liens.  This  it  is  said  is 
proper  to  do  equal  justice  to  creditors,  whose  judgments  were 
necessarily  entered  on  different  days  of  the  term,  from  the 
arrangement  of  the  causes  on  the  docket.  But  it  is  said,  that 
a  band  fide  purchaser  for  a  valuable  consideration  would  limit 
the  lien  of  the  judgment  and  execution  to  the  time  the  judg- 
ment was  rendered.  If  this  be  so,  it  is  not  perceived  how  the 
principle  can  be  applied  to  the  case  before  us,  unless  the  de- 
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fendant  in  error  be  considered  a  bond  fide  purchaser.  He 
cannot  place  himself  in  that  attitude.  He  holds  tiie  property 
in  trust  for  the  creditors  named,  having  paid  at  the  time  no 
consideration  for  it;  and  having,  as  may  be  presumed  fi'om 
the  circumstances,  a  knowledge  that  the  assignment  was  made 
to  avoid  the  effect  of  the  judgment  agauist  the  assignor.  It 
would  be  difficult  to  maintain  that  this  was  a  bond  fide  trans- 
action, and  especially  that  it  was  entitled  to  the  favorable 
consideration  of  the  court.  In  no  sense  can  it  be  considered 
a  bond  fide  sale  for  a  valuable  consideration.  The  trustee  ift 
made  the  agent  to  pay  the  creditors  named,  and  he  represents 
their  interests  as  creditors.  But  if  the  property  had  been 
♦4111  ^^^^  bond  fide^  from  the  effect  of  the  *judgment  by  de- 
-1  fault,  and  the  relation  to  it  of  the  fonnal  judgment  of 
affirmance  subsequently  entered,  the  lien  would  attach  from 
the  judgment  on  the  8th. 

We  admit  that  the  lien  of  the  judgment  and  execution  in 
the  federal  courts  arises  under  the  State  laws ;  and  that  the 
lien  may  be  considered  as  a  rule  of  property,  and  a  rule  of  de- 
cision under  the  thirty-fourth  section  of  the  Judiciary  Act  of 
1789.  But  the  preparatory  steps,  by  which  the  judgment  is 
obtained  and  the  lien  established,  depend  upon  the  practice  of 
the  court;  and  tliat  practice  is  settled  by  the  federal  courts, 
and  not  by  the  courts  of  the  State.  The  process  act  of  1828 
"  adopted  the  forms  of  mesne  process,  except  the  style  and 
forms  and  modes  of  proceeding  in  suits  in  the  courts  of  the 
United  States  held  in  those  States,  &c.,  subject,  however,  to 
such  alterations  and  additions  as  the  said  courts  of  the  United 
States  respectively  shall,  in  their  discretion,  deem  expedient, 
or  to  such  regulations  as  the  Supreme  Court  shall  prescribe." 

The  entry  by  the  register  of  the  precise  time  at  which  all 
instruments  are  deposited  with  him  for  record,  as  required  by 
the  act  of  Tennessee,  is  no  doubt  a  very  proper  regulation. 
It  is  salutary  in  relation  to  instruments  deposited  for  record 
on  the  same  day.  In  such  cases  the  priority  of  time  may  be 
ascertained  with  certainty ;  but  when  the  tactions  of  a  day 
are  to  be  compared,  under  such  entries,  to  a  judgment  lien, 
the  propriety  of  the  rule  is  not  so  apparent.  The  case  before 
us  would  present  a  point  of  no  small  difficulty.  From  the  en- 
try, the  trust  deed  appears  to  have  been  deposited  for  record 
nine  minutes  before  the  court  was  opened.  And  this  is  to 
render  inoperative  the  lien  of  the  judgment.  Now,  how  is  the 
fact  to  be  ascertained  with  certainty  ?  Where  shall  the  exact 
standard  of  time  be  found.  A  variation  of  nine  or  ten  min- 
utes is  not  uncommon  in  chronometers;  and  the  timepiece  of 
the  register,  it  is  supposed,  could  liave  no  exclusive  claim  to 
432 


DECEMBER  TERM,  1850.  411 

Clements  v.  Berry. 

regulate  judgment  liens.  Whether  good  or  bad,  it  would  an- 
swer the  purpose  designed  by  showing  the  priorities  of  instru- 
ments left  for  record.  But  the  test  in  regard  to  judgment 
liens  would  be  uncertain  and  unsatisfactory.  As  a  rule  of 
property  it  would  seem  to  be,  at  least  in  many  cases,  imprac- 
ticable. How  can  one,  five,  or  ten  minutes  be  ascertained 
with  the  requisite  certainty,  to  lay  the  foundation  of  a  right  ? 
It  would  hardly  be  contended  that  the  entry  of  a  ministerial 
officer,  though  made  by  authority  of  law,  should  limit  or  de- 
feat a  judgment  lien  in  such  a  case.  No  other  decision  of  the 
Supreme  Court  of  Tennessee  than  the  one  now  before  us  is 
applicable  to  this  question.  And  if  the  case  to  be  reviewed 
is  to  constitute  the  rule  for  our  decision,  as  insisted,  the  power 
of  revision  would  be  useless. 

*Whilst  we  follow  the  construction  of  a  State  stat-  r^^^  o 
ute,  established  by  the  Supreme  Court  of  the  State,  ^ 
care  must  be  taken  that  our  jurisdiction  and  practice  shall 
not  be  limited  or  controlled  by  the  statutes  or  decisions  of 
the  State,  beyond  the  acts  of  Congress. 

The  judgment  of  the  State  court  is  reversed,  and  the 
cause  is  remanded  to  that  court  for  further  proceedings  in 
conformity  with  this  opinion. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  CATRON,  Mr. 
Justice  DANIEL,  and  Mr.  Justice  NELSON  dissented. 

Mr.  Justice  CATRON. 

By  rule  of  court  made  when  only  one  term  was  held  in 
the  year  for  the  Districts  of  Tennessee,  the  United  States 
Circuit  Court  adopted  a  rule  requiring  a  copy  of  the  declarar 
tion  to  be  sent  out  with  the  writ,  in  all  cases  of  suits  on 
written  agreements  for  the  payment  of  money,  where  the 
plaintiff  desires  to  obtain  judgment  at  the  return  term.  If  a 
copy  of  this  declaration  is  served  with  the  writ  on  the 
defendant  thirty  days  before  the  court  commences,  then  the 
defendant  is  required  to  plead  before  the  first  day  of  the 
term  ;  and  if  he  fails  to  do  so,  it  is  the  duty  of  the  clerk  to 
enter  judgment  by  default  at  his  office.  This  fact  he  reports 
to  the  court  in  all  cases.  And  then  such  further  time  is 
given  for  making  up  the  pleadings  as  may  be  deemed  proper 
by  the  court  itself;  thus  extending  the  time  usually  three 
days.  But  at  March  term,  1848,  only  two  additional  days  to 
plead  were  allowed. 

This  office  judgment  has  no  force  in  itself,  further  than  to 
speed  the  final  judgment.  It  stands  over,  like  other  causes, 
triable  to  an  issue.     When  it  is  reached  on  the  docket  in 
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due  coarse,  a  jury  inquires  of  damages ;  or  if  the  sum  be 
certain,  then  a  regular  and  binding  judgment  is  entered  of 
record  by  the  court. 

An  execution  is  uniformly  awarded  in  terms  by  the  final 
judgment,  and  to  which  the  execution  on  its  face  refers,  by 
a  brief  recital. 

To  this  award  of  execution  the  fieri  facias  relates,  and 
binds  personal  property  of  the  defendant.  * 

The  United  States  courts  are  governed  by  the  State  laws 
creating  a  lien ;  and  the  State  laws  are  settled  by  uniform 
adjudications  that  the  lien  attaches  by  a  final  judgment  and 
award  of  execution.  From  that  time  defendant's  property 
is  in  custody  of  the  law.    Johnson  v.  Ball,  1  Yeig.  (Tenn.), 

In  this  case  there  is  no  allegation  of  fraud.  The  debtor 
transferred  his  property  to  a  trustee  honestly  and  fairly, 
•4^3-1  •according  to  the  face  of  this  record.  Bv  the  law  of 
^  Tennessee,  the  deed  of  trust  took  effect  the  moment 
it  was  delivered  to  the  register  to  be  recorded.  It  was  his 
duty  by  express  law  to  indorse  on  the  deed  the  exact  time  of 
delivery.  After  that,  all  liens  were  cut  off.  This  was  done 
before  the  judgment  was  rendered.  It  matters  not  whether 
defendant  parted  with  his  property  on  the  day  the  judgment 
was  rendered,  or  on  a  subsequent  day,  as  he  was  divested  of 
it  the  moment  the  trustee  delivered  the  deed  to  be  recorded. 
If  it  was  otherwise,  and  the  execution  related  to  a  judgment 
by  default  (which  might  remain  unconfirmed  for  months), 
all  executions  or  final  judgments,  where  a  default  had  been 
entered,  would  bind  from  the  first  day  of  the  term,  and  over- 
reach sales  made  by  retail  dealers  to  an  alarming  extent ;  a 
doctrine  unknown  and  altogether  inadmissible  in  the  State 
of  Tennessee,  or  elsewhere,  so  far  as  I  know. 

The  Supreme  Court  of  Tennessee  (to  revise  whose  decision 
this  writ  of  error  is  prosecuted)  laid  down  the  law  correctly, 
as  I  think,  in  its  opinion  in  this  cause,  and  I  am  of  opinion 
that  the  judgment  ought  to  be  affirmed.  And  I  am  in- 
structed to  say  for  my  brother  Nelson,  who  heard  the  cause, 
but  IS  now  absent,  that  this  is  his  opinion  also. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Tennessee, 
and  was  argued  by  counsel.  On  consideration  whereof, 
*u  ^•"j^^  ^ere  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  in  this  cause  be, 
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and  the  same  is  hereby,  reversed,  with  costs,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said 
Supreme  Court,  for  further  proceedings  to  be  had  therein,  in 
conformity  to  the  opinion  of  this  court. 


>f  •» 


♦Joshua  J.  Moobb,  Plaintiff,  v.  James  Brown,  r^AHA 
Alfred  Brown,  Harmon  Hogan,  and  Joseph  L 
Froward. 

According  to  the  statute  of  limitations  passed  by  the  State  of  Illinois,  a  defend- 
ant in  ejectment  who  had  been  in  possession  of  the  land  bj  actual  residence 
thereon,  having  a  connected  title  in  law  or  equity  deducible  of  record  from 
the  State  or  the  United  States,  or  from  any  public  officer  or  other  person 
authorized  by  the  laws  of  the  State,  to  sell  such  land  for  the  non-payment 
of  taxes,  &c.,  might  defend  himself  by  pleading  that  he  had  been  in  posses- 
sion as  aforesaid  for  seven  years.^ 

But  where  a  defendant  offered  a  deed  in  evidence,  purporting  to  be  a  deed 
from  an  officer  authorized  to  sell  for  taxes,  and  the  deed  upon  its  face 
showed  that  the  officer  had  not  complied  with  the  requisitions  of  the  statute, 
this  was  a  void  deed,  made  in  violation  of  law,  and  did  not  bring  the  defend- 
ant within  the  benoflt  of  the  statute  of  limitations. 

He  must  have  a  connected  title  from  some  one  authorized  to  sell,  and  in  this 
case  tlie  officer  was  not  so  authorized.  The  deed  was  not,  therefore,  admis- 
sible in  evidence.^ 

*  A  patent,  though  liable  to  be  con-  Schenck  v.  Peay,  11   Int.  Rev.  Rec,, 

trolled  by  a  subsequent  survey,  is  "  a  12.     The  omission  of  any  material 

connected    title    in    law  or  equity "  act  required  by  the  law,  which  may 

within  the  Illinois  statute.    Dredge  v.  be  prejudicial  to  the  owner's  rights, 

Forsyth,  2  Black,  663;  KeUorjg  v.  For-  will  invalidate  the  title  of  the  pur- 

sifth.  Id.,  571;  Bryan  v.   Forsyth ,  19  chaser  at  a  tax  sale.     Ogden  y,  Har- 

How.,  334.  rington, -Q  McLean,  418;   Mayhew  v. 

^  Compare   Sharpleigh   v.    <Sur(/am,  Davis,  4   McLean,  213.    Every  fact 

1   Flipp.,   481.    S.   P.    Arrowsmith  v.  necessary  to  give  the  court  jurisdic- 

Burlington,  4  Mcl^ean,  480.     But  in  tion  must  appear  on  the  record,  or 

Tennessee,  a  party  in  possession,  under  the  sale  will  be  void.     Mc  Clung  v. 

a  defective  conveyance,  may  invoke  Ross,    6   Wheat.,    116;     Thatcher    v. 

the  protection  of  the  statute  of  limi-  Powell,  6  Id.,  119. 

tations.      Lea  v.  Polk  County  Copper  Thus,  if  it  appear  that  the  land  was 

Co.,  21  How.,  494.    So  in  Arkansas,  not  advertised  in  accordance  with  the 

possession  under  a  void  tax  deed  is  statute,   the    sale  is  void.     Bush  v. 

protected.    Pillow  v.  Roberts,  13  How.,  Williams,  Cooke  (Tenn.),  360;  Clarke 

472  ;  8.  c,  Hempst.,  624.    S.  P.    Wright  v.  Strickland,  2   Curt.,  439 ;   Ronken- 

V.  Mattison,  18  How.,  50.  dorff  v.  Taylor,  4  Pet.,  349;  Thatcher 

It  is  an  elementary  principle  that  v.  Powell,  6  Wheat.,  119.    So  if  the 

in  order  to  sustain  a  tax  title,  the  law  lands  are  not  sufficiently  described, 

must    have    been    strictly    complied  Raymond  v.  Longworth,  14  How.,  76; 

with.     Parker  v.   Overman,  18   How.,  s.  c,  4  McLean,  481.     Under  the  Illi- 

137;  Slater  y.  Maxwell,  Q  Wall.,  269;  nois  act  of  Feb.  21,  1861,  the   pur- 

Clarke    v.   Strickland,  2    Curt.,   439 ;  chaser  must  show  not  only  a  tax  deed 

Miner    v.   McLean,  4   McLean,   1.38;  in  proper  form,  but  also  a  judgment 

Ratfmond  v.  Longworth,  14  How.,  76 ;  under  which  the  sale  was  made.     LU- 

Lamb    V.    Gillett,    6    McLean,    365;  tie  y.  Hemdon,  2  Leg,  G&z.,dai^. 
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This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Illinois,  upon  a  certificate  of  divis- 
ion in  opinion  between  the  judges  thereof.* 

The  whole  case  was  contained  in  the  certificate,  which  was 
as  follows : — 

"  The  United  States  of  America^  District  of  Illinois. 

"  At  a  Circuit  Court  of  the  United  States,  begun  and  held 
at  Springfield,  for  the  District  of  Illinois,  on  Monday,  the  7th 
day  of  June,  in  the  year  of  our  Lord  1847,  and  in  the  seventy- 
first  year  of  our  independence. 

"  Present,  the  Hon.  John  McLean  and  the  Hon.  Nathaniel 
Pope,  Esquires. 

"Joshua  J.  Moore  v.  James  Beown,  Alfred  Brown, 
Harmon  Hogan,  and  Joseph  Frdward. 

"  State  of  the  Pleadings, 

"  This  is  an  action  of  ejectment,  brought  under  the  statute 
of  the  State  of  Illinois,  and  plea  not  guilty  of  withholding  the 
premises,  according  to  the  same  statute. 

"  This  cause  coming  to  trial  this  term,  the  plaintiff  proved 
title  in  himself,  regularly  derived  from  the  United  States,  and 
by  special  agreement  the  possession  of  the  defendants  was 
admitted. 

"The  defendants  then  proposed  to  prove  that  they  had 
been  possessed  of  the  premises  in  question  by  actual  residence 
thereon,  having  a  connected  title  thereto  in  law  or  equity, 
deducible  of  record  from  a  public  officer  of  the  State  of  Illi- 
nois, authorized  by  the  laws  of  the  State  to  sell  land  for  the 
non-payment  of  taxes,  for  the  term  of  seven  years  next  pre- 

*41^1  ^®^^"S  *^^®  commencement  of  this  suit;  and  as  the 
J  first  link  of  evidence  towards  making  such  proof,  stat- 
ing that  they  would  follow  it  up  by  other  complete  proofs, 
otored  in  evidence  a  deed  made  by  the  Auditor  of  Public 
Accounts  of  the  State  of  Illinois,  which  deed  is  in  the  words, 
figures,  and  seal  following,  to  wit : — 

" '  The  Auditor  of  Public  Accounts  of  the  State  of  Illinois, 
to  all  who  shall  see  these  presents,  greeting :  Know  ye,  that 
whereas  I  did,  on  the  9th  day  of  December,  1823,  at  the  town 
of  Vandalia,  in  conformity  with  all  the  requisitions  of  the 
several  acts  in  such  cases  made  and  provided,  expose  to  pub- 
lic sale  a  certain  tract  of  land,  being  the  south  half  of  section 
thirty-five,  township  twelve  north,  in  range  one  west  of  the 


^  Reported  below,  4  McLean,  211. 
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fourth  principal  meridian,  for  the  sum  of  f  10.81,  being  the 
amount  of  the  tax  of  the  years  1821  and  1822,  with  the  inter- 
est and  costs  chargeable  on  said  tract  of  land.  And  whereas, 
at  the  time  and  place  aforesaid,  Stephen  Davis  offered  to  pay 
the  aforesaid  sum  of  money  for  the  whole  of  said  tract  of  land, 
which  was  the  least  quantity  bid  for ;  and  the  said  Stephen 
Davis  has  paid  the  sum  of  $10.81  into  the  treasury  oi  the 
State ;  I  have  granted,  bargained,  and  sold,  and  by  these  pres- 
ents, as  auditor  of  the  aforesaid  State,  do  grant,  bargain,  and 
sell,  the  whole  of  said  south  half  of  section  thirty-five,  in 
township  twelve  north,  in  range  one  west  of  the  fourth  princi- 
pal meridian,  to  Stephen  Davis,  his  heirs  and  assigns.  To 
have  and  to  hold  said  tract  of  land  to  the  said  Stephen 
Davis  and  his  heirs  for  ever;  subject,  however,  to  all  the 
rights  of  redemption  provided  for  by  law. 

" '  In  testimony  whereof,  the  said  auditor  has  hereunto  sub- 
scribed his  name  and  affixed  his  seal,  this  20th  day  of  June, 
1832.  J.  T.  B.  Stapp,  Auditor: 

" '  State  of  Illinois^  State  Recorder's  Office^  S8. 

"  *  I  certify  that  the  within  deed  has  been  duly  recorded  in 
this  office,  in  Vol.  F,  page  281.  Given  under  my  hand  and 
seal  of  office,  at  Yandalia,  this  31st  day  of  May,  A.  D.,  1833. 

'  Jambs  Whitlock,  State  Recorder. 
" '  Fees  43|  record. 

37|  cert,  and  seal. 

«0.81J.' 

"  Which  deed  includes  the  premises  in  question  in  this  suit ; 
to  the  introduction  of  which  deed  the  plaintiff  objects,  on  the 
ground  that,  by  reference  to  the  face  of  the  deed,  and  the 
law  as  it  then  stood  ('  An  Act  entitled  An  Act  for  levying 
and  collecting  a  tax  on  land  and  other  property,'  approved 
February  18th,  1823),  it  appeared  that  the  sale  for  the  non- 
payment of  *taxes  had  been  made  by  the  auditor  at  an  r*4i  g 
earlier  day  than  he  could  according  to  law  possibly  do.  ^ 
And  so  it  occurred  as  a  question  whether  said  deed  was  ad- 
missible in  evidence  for  the  purpose  and  in  the  connection  for 
and  in  which  the  defendants  offered  it,  the  objection  afore- 
said notwithstanding ;  on  which  question  the  opinions  of  the 
judges  were  opposed.  Whereupon,  on  motion  that  the  point 
on  which  the  disagreement  has  happened  may  during  the 
term  be  stated,  under  the  direction  of  the  judges,  and  certi- 
fied under  the  seal  of  the  court  to  the  Supreme  Court,  to  be 
finally  decided,  it  is  ordered,  that  the  foregoing  statement  of 
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the  case  and  facts,  made  under  the  direction  of  the  judges,  be 
certified  according  to  the  request  of  the  plaintiff,  and  ^e  hiw 
in  that  case  made  and  provided.** 

It  was  argued  for  the  plaintiff  in  a  printed  argument  pre- 
pared by  A.  Williams^  Esq^  who  was  not  an  attorney  of  this 
court,  and  therefore  the  argument  was  adopted  and  signed  by 
Mr.  Butterfield.    No  counsel  appeared  for  the  defendants. 

The  argument  for  the  plaintiff  was  as  follows : — 

This  was  an  action  of  ejectment  brought  by  the  plaintiff, 
Moore,  against  the  said  defendants,  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois. 

On  the  trial,  at  the  June  term  of  1847,  the  plaintiff  proved 
title  to  the  land  sued  for  in  himself,  and  that  the  defendants 
were  in  possession  of  the  same  at  the  commencement  of  this 
suit,  and  rested  his  case. 

The  defendants  then,  in  order  to  make  out  a  defence  under 
the  limitation  act  of  Illinois,  passed  in  1835,  offered  in  evi- 
dence, as  the  foundation  of  their  title,  a  deed  from  the  Audi- 
tor of  Public  Accounts  for  the  State  of  Illinois,  which  is  set 
out  at  length  in  the  record.  It  purports,  on  its  face,  to  have 
been  executed  by  virtue  of  a  sale  made  on  the  9th  day  of 
December,  1823,  for  the  non-payment  of  taxes  under  the 
revenue  act  passed  February  18, 1823. 

Upon  the  admissibility  of  this  deed  as  evidence,  the  judges 
were  opposed  in  opinion. 

The  revenue  act  of  1823  requires  the  owners  of  lands  to 

?ay  the  tax  thereon  into  the  State  treasury  on  or  before  the 
st  day  of  October,  and  the  seventh  section  provides  that,  "  if 
they  shall  fail,  refuse,  or  neglect  to  pay  the  taxes  aforesaid, 
it  shall  be  the  duty  of  the  auditor  to  make  a  transcript  from 
his  books  of  all  such  delinquents,  charging  the  tax  with  an 
interest  at  the  rate  of  six  per  centum  per  annum,  until  paid, 
and  all  costs  which  may  accrue ;  and  cause  the  same  to  be 
advertised  in  the  paper  printed  at  the  seat  of  government,  or 
♦4171  ^^  some  other  *paper  printed  in  the  State,  for  three 
J  weeks,  giving  notice  of  the  day  of  sale,  the  last  of 
which  publications  shall  be  at  least  two  months  before  the 
day  of  sale,  and  the  auditor  shall  proceed  to  sell,  on  the  day 
fixed  in  such  advertisement,  the  whole,  or  so  much  of  each 
tract  as  will  pay  the  tax,  interest,  and  costs." 

It  will  be  seen  from  the  foregoing,  that  the  auditor  could 
not  possibly  be  authorized  to  sell  before  the  16th  of  Decem- 
ber, and  as  the  deed  shows  that  the  sale  was  made  on  the 
9th  of  December,  it  is  absolutely  void,  as  appears  upon  its 
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own  face.  It  was  therefore  clearly  inadmissible  as  evidence 
of  title,  and  the  only  question  presented  for  the  decision  of 
the  court  is,  whether  it  was  admissible  as  evidence  of  ^^a  con- 
nected title  in  law  or  equity,"  within  the  meaning  of  the 
limitation  act  of  1835.  The  second  section  of  that  act  is  in 
these  words:  "Every  real,  possessory,  ancestral,  or  mixed 
action,  or  writ  of  right  brought  for  the  recovery  of  any  lands, 
tenements,  or  hereditaments,  of  which  any  person  may  be 
possessed  by  actual  residence  thereon,  having  a  connected 
title  in  law  or  equity,  deducible  of  record  from  this  State  or 
the  United  States,  or  from  any  public  ofl&cer  or  other  person 
authorized  by  the  laws  of  the  State  to  sell  such  land  for  the 
non-payment  of  taxes,  or  from  any  sheriff,  marshal,  or  other 
person  authorized  to  sell  such  land  on  execution,  or  any 
order,  judgment,  or  decree  of  any  court  of  record,  shall  be 
brought  within  seven  years  next  after  possession  being  taken 
as  a&resaid,"  &c.  This  act  is  found  on  page  849  of  the 
Revised  Statutes  of  1846,  §  8. 

It  is  freely  admitted,  that  the  legislature  did  not  intend, 
by  the  words  "  a  connected  title  in  law  or  equity,"  a  perfect 
and  indefeasible  title,  because  such  a  title  would  need  no 
legislative  protection ;  but  we  insist  that  they  never  intended 
to  extend  this  protection  to  a  person  in  possession  under  a 
deed  absolutely  void  upon  its  own  face. 

That  they  did  not  so  intend  will  most  manifestly  appear 
from  an  examination  of  two  other  acts  on  the  same  subject, 
still  in  full  force.  The  first  was  passed  in  1827,  and  provides, 
"that  every  real,  possessory,  ancestral,  or  mixed  action,  or 
writ  of  right,  brought  for  the  recovery  of  any  lands,  tene- 
ments, or  hereditaments,  shall  be  brought  within  twentv 
years  next  after  the  right  or  title  thereto,  or  cause  of  such 
action,  accrued,  and  not  after."  See  Rev.  Stat,  of  1845,  p. 
349,  §  7. 

Something  more  than  mere  naked  possession  is  necessary 
to  constitute  a  bar  under  this  act.  The  possession  must  be 
adverse,  and  though  it  is  not  easy  to  determine,  in  all  cases, 
what  is  adverse  possession,  it  may  be  affirmed  that  it  must  be 
a  *possession  held  by  a  person  claiming  the  land  in  r*4i  o 
his  own  right.  Bell  v.  JFVy,  5  Dana  (KyO>  844.  In  ^ 
Tillinghast  s  Adams  on  Ejectment,  p.  451,  it  is  laid  down  as 
a  rule,  that,  ^^  to  constitute  a  valid  and  effectual  adverse  pos- 
session, it  is  necessary  that  it  be  commenced  under  color  and 
claim  of  title."  And  at  p.  458  it  is  said :  "  But  no  act  or 
deed  which  is  void  can  be  the  foundation  of  an  adverse  pos- 
session, for  it  can  give  no  color  of  title."  See  Den  d.  WcUker 
V.  Turner^  9  Wheat.,  541. 
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In  Ja^i^ym  d.  Trm  JTv  -i  t.  F-  *.r.  5  Cow.  i  X.  Y.),  850,  351, 
Savage,  Chief  Ju^iicnc,  -i^livrrinz  tLe  •  :iii.:>a  of  the  court* 
says :  **  I  am  aware  zLxz  i:  w^s  s&iL  iii  tLe  ca&e  of  Jaekmm  y. 
Thymoi  (16  J<-  Ll^  <  X.  Y. ».  o .  1  >.  iLu  if  a  ni^it  enteis  on  land 
witboat  claim  or  oclor  of  utle,  and  no  i  rivirr  exists  between 
Urn  and  the  real  owner,  and  sccL  pie^^•  ^n  afterwards  acquires 
what  he  considers  a  g»l  title,  from  that  moment  his  posses- 
sion becomes  adverse.  This  d*.<c:riiie  must  not  be  understood 
as  authorizing  the  pareLaser  to  c>.-:.sider  a  naked  possession  a 
good  tide.  It  must  be.  as  I  undersiiUid  the  law,  such  a  title 
as  the  law  wilL  prima  /ii-enV,  c».»iis:  Jer  a  good  title.  Other- 
wise, there  would  be  no  uniiormity.  The  character  of  the 
possession  might  be  made  to  depend  uj^-c»n  the  understanding 
of  the  tenant ;  and  the  same  {.•i.ss^ession  which  would  be  a 
defence   to   one  would  be  worthless  to  another,  and 

$nce  a  possession  under  a  French  grant  was  held  not  to  be 
adyerse,  because  such  a  grant  could  not  possibly  be  the  source 
of  a  good  title.'' 

It  is  said  in  Dufour  v.  Camfranc^  11  Mart.  (La.),  715, 
dmt  a  title  ^  Toid  in  itself  will  prevent  him  in  whose  &Yor  it 
was  executed  from  pleading  prescription.*'  (See  also  1  Mart. 
(La.)  N.  S.,  324;  4  Id.,  224.)  It  is  doubtful  from  these 
authorities,  whether  the  auditor*s  deed  would  be  even  suffi- 
cient to  constitute  adverse  possession,  and  there  is  certainly 
no  pretext  for  saying  that  it  amounts  to  any  thing  more  than 
color  of  title,  and  the  legislature  clearly  intended,  by  the 
words  ^  a  connected  title  in  law  or  equity,"  something  more 
than  color  of  title,  as  they  have  provided  that  a  possession 
held  under  the  one  for  seven  years  should  be  a  bar,  whilst 
under  the  other  they  require  a  possession  of  twenty  years  to 
constitute  the  bar. 

But  again.     On  the  2d  of  March,  1839,  the  legislature 

Jassed  an  act  ^^to  quiet  possessions  and  confirm  titles  to 
ind,"  which  provided,  among  other  things,  that  "  hereafter 
every  person  in  the  actual  possession  of  lands  or  tenements, 
under  claim  and  color  of  title,  made  in  good  faith,  and  who 
shall  for  seven  successive  years  after  the  passage  of  this  act 
continue  in  such  possession,  and  shall  also,  during  said  time, 
pay  all  taxes  legally  assessed  on  such  lands  or  tenements, 
*4191  ^^^^  ^^  ^e\ii  and  ^adjudged  to  be  the  legal  owner  of 
•J  said  lands  or  tenements,  to  the  extent  and  according 
to  the  purport  of  his  or  her  paper  title."  (See  Session  Acts 
1888  and  1889,  p.  266 ;  also  found  in  Rev.  Stat,  of  1846,  p. 
104,  \  8.) 

This  act,  passed  when  the  two  former  acts  were  in  force, 
without  attempting  to  repeal  either  of  them,  requires,  in  ad- 
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dition  to  seven  years'  actual  possession  under  "claim  and 
color  of  title,"  that  the  color  of  title  should  be  made  in  good 
faith,  and  also  requires  the  payment  of  taxes  for  seven  years ; 
showing  clearly  that  the  legislature  intended  by  the  act  of 
1836  something  more  than  claim  and  color  of  title.  These 
acts  were  all  reenacted  in  1846.  (See  Rev.  Stat,  of  1845,  as 
above  quoted.) 

Taken  together,  they  show  the  legislative  intention  to  be, 
Ist,  that  where  a  person  rests  his  defence  upon  adverse  pos- 
session merely,  he  must  show  a  possession  of  twenty  years ; 
2d,  that  where  he  relies  upon  a  possession  held  under  claim 
and  color  of  title  merely,  he  must  show,  in  addition  to  seven 
years'  possession  that  the  color  of  title  was  made  in  good 
faith,  and  also  that  he  had  paid  the  taxes  for  seven  succes- 
sive years ;  and  3d,  that  when  he  relies  on  possession  under  a 
connected  title  in  law  or  equity,  &c.,  he  must  show,  in  addi- 
tion to  his  title,  seven  years'  actual  possession,  by  residence 
on  the  land.  I  repeat,  then,  that  it  is  evident  that  the  legis- 
lature meant  by  the  words  "a  connected  title  in  law  or 
equity  "  something  more  than  "  claim  and  color  of  title  made 
in  good  faith."  What,  then,  did  they  mean?  They  most 
clearly  intended,  as  Chief  Justice  Savage  expresses  it,  "  such 
a  title  as  the  law  will  primd  facie  consider  a  good  title  " ;  or, 
as  expressed  by  the  Supreme  Court  of  Kentucky,  "  a  title 
which  is  good  when  tested  by  itself." 

This  is  the  reasonable  construction  upon  general  principles 
of  law,  strengthened  by  the  several  acts  of  the  legislature  on 
the  subject.  But  there  is  another  view  which  renders  it 
imperative.  The  act  of  1835  was  copied  from  the  Kentucky 
act  of  limitation  of  February  9,  1809.  The  words,  "  a  con- 
nected title  in  law  or  equity  deducible  of  record,"  &c.,  are 
copied  literally  from  the  Kentuck)'-  statute,  and  of  course 
they  were  adopted  with  the  construction  which  they,  had  pre- 
viously received  from  the  courts  of  Kentucky.  In  the  case 
of  Skyles's  Heirs  v.  King's  Heirs^  decided  by  the  Supreme 
Court  of  Kentucky  in  1820  (fifteen  years  before  these  words 
were  copied  into  the  Illinois  statute),  and  reported  in  2  A. 
K.  Marsh.,  887,  the  court  say  :  "  The  true  construction,  then, 
of  the  words  of  the  statute,  'a  connected  title  in  law  or 
equity  deducible  from  the  Commonwealth,'  does  and  must 
mean  such  title  when  tested  *by  its  own  face,  and  not  r*  inn 
tried  by  the  title  of  others.  If  the  defendant's  title  L 
should  be  a  connected  title  in  law  or  equity,  supposing  no 
other  to  exist  on  the  ground,  then  if  he  proves  seven  years' 
possession  holding  under  it,   the   statute  shall  aid  him,  at 
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though  the  plaintiflF  may  be  able  to  show,  by  the  production 
of  his  own  title  or  that  of  others,  that  the  title  did  not  in 
law  or  fact  pass  to  the  defendant." 

The  deed  offered  in  evidence  in  this  case  was  not  such  as 
the  law  would  primd  facie  consider  good.  It  is  not  good 
when  tested  by  its  own  face,  but  it  is  absolutely  void  upon 
its  own  face.  It  was  contended  on  the  other  side,  that  this 
deed  was  not  void  upon  its  face,  because  it  only  appears  to 
be  void  when  the  facts  appearing  upon  its  face  are  compared 
with  the  law.  In  this  sense,  no  deed  can  be  void  on  its  face. 
Deeds  are  valid  or  void  according  as  they  are  in  conformity 
with  or  in  violation  of  the  law,  and  they  can  neither  be  pro- 
nounced valid  or  void  but  by  ap[)lying  to  them  the  law.  The 
court  is  supposed  to  know  and  apply  the  law  to  the  deed,  and 
when,  from  this  knowledge  of  the  law  and  an  inspection  of 
the  deed,  a  court  is  enabled  to  pronounce  it  void,  then  it  is 
void  upon  its  face ;  but  when  its  invalidity  is  shown  by  evi- 
dence dehors  the  deed,  then  it  is  not  void  upon  its  face.  The 
statute  requires  ^^a  connected  title  in  law  or  equity  deducible 
of  record  from  this  State,  or  the  United  States,  or  from  any 
public  officer  or  other  person  authorized  by  the  laws  of  this 
State  to  sell  such  land  for  the  non-payment  of  taxes,  or 
from  any  sheriff  or  marshal,  or  other  person  authorized  to 
sell  such  land  on  execution,  or  under  any  order,  judgment, 
or  decree  of  any  court  of  record.  The  title  is  to  be  deduced 
from  one  of  four  sources.  In  this  case  it  is  attempted  to  de- 
duce it  from  a  person  authorized  by  law  to  sell  the  land  for 
the  non-payment  of  taxes.  If  this  deduction  of  title  can  be 
made  out  in  this  case,  through  a  void  deed,  it  may  be  so  done 
in  each  of  the  other  cases.  It  will  hardly  be  contended  that 
a  title  could  be  deduced  from  the  State  or  the  United  States 
through  a  patent  void  on  its  face,  or  that  title  could  be  de- 
duced from  a  sheriff  or  marshal  through  a  void  deed,  or  one 
founded  on  a  void  judgment  (see  Walker  v.  Turner^  9  Wheat., 
641) ;  or  that  a  sherin  s  deed  of  the  land  of  A,  under  a  judg- 
ment against  B,  would  be  such  a  title  as  the  law  requires. 

The  law  requires  a  connected  title.  The  auditor's  deed 
was  one  link  in  the  chain  of  title,  and  is  in  no  respect  distin- 
guishable from  the  other  links  in  the  chain ;  and  if  this  first 
link  in  the  chain  may  be  furnished  by  a  void  deed,  so  may 
each  of  the  other  links  in  the  chain.  In  deducing  title  from 
the  United  States  under  this  statute  in  the  Circuit  Courts  of 
*42n  ^^®  State,  a  *party  is  universally  required  to  show  a 
J  valid  patent  and  chain  of  valid  deeds,  duly  authenti- 
cated, from  the  patentee  to  the  defendant,  and  this  is  the 
universal  sense  of  the  profession  in  the  State.  No  case  in* 
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volving  the  construction  of  the  statute  has  ever  been  decided 
by  the  Supreme  Court  of  Illinois. 

The  title  must  be  deduced  from  a  person  authorized  by  law 
to  sell  such  land  for  the  non-payment  of  taxes.  The  auditor 
was  not  authorized  to  sell  this  or  any  other  land  at  the  time 
when  the  deed  shows  the  sale  to  have  been  made.  He  had  no 
general  authoritv  to  sell  lands,  but  only  to  sell  such  lands  as 
have  been  listed  with  and  advertised  by  him,  and  then  only 
in  the  manner  prescribed  by  law.  In  reference  to  a  deed 
made  under  this  same  act,  but  where  the  defect  did  not,  as 
in  this  instance,  appear  on  the  face  of  the  deed,  the  Supreme 
Court  of  Illinois  say:  "The  publication  of  notice  of  sale  by 
the  auditor,  as  required  by  law,  is  not  one  of  these  facts  in- 
ferred from  his  deed,  nor  is  the  proof  thereof  thrown  upon 
the  former  owner.  The  duty  of  the  auditor  to  publish  this 
notice  is  imperative.  His  authority  to  sell  is  limited,  by  the 
express  words  of  the  law,  to  the  land  advertised  as  aforesaid, 
and  as  the  rule  of  law  which  required  the  purchaser  to  show 
the  performance  of  this  prerequisite  was  not  changed  by  the 
act  of  1827,  he  should  therefore  have  adduced  evidence  to 
that  effect.  Without  proof  of  this  fact,  the  auditor's  deed 
was  not  evidence  of  the  regularity  and  legality  of  the  sale, 
and  consequently  conveyed  no  title  to  the  purchaser."  Gar- 
rett V.  Wiggins^  1  Scam.  (Ill.)»  337 ;  also  Hile  v.  Leonard^  Id., 
140 ;  and  Wiley  v.  Bean,  1  GUm.  (111.),  302. 

It  may  be  remarked,  that,  although  the  Supreme  Court  of 
Illinois  have  held,  in  relation  to  sales  under  the  revenue  law 
of  1829,  that  the  auditor's  deed  alone  was  primd  fade 
evidence  of  title,  yet  they  have  never  so  held  in  relation  to 
sales  under  the  revenue  law  of  1823,  under  which  the  sale  in 
this  case  was  made,  and  the  decisions  above  quoted  have 
never  been  questioned. 

The  deed,  then,  was  not  evidence  of  a  title  deducible  from 
a  person  authorized  by  law  to  sell  such  land,  &c.  The  auditor 
derived  his  authority  from  the  law.  The  law  was  his  warrant 
or  power  of  attorney  to  sell  the  land  of  another  without  his 
consent,  and  is  certainly  entitled  to  no  more  favorable  con- 
struction or  consideration  than  a  power  of  attorney  voluntarily 
executed  by  the  owner  of  the  land,  authorizing  its  sale  in  a 
certain  prescribed  mode.  Then  suppose  the  auditor  to  have 
made  this  sale  under  such  power  of  attorney,  executed  by  the 
owner,  authorizing  the  sale  on  precisely  the  terms  prescribed 
by  this  statute,  and  the  auditor  had  sold  in  precisely  the  same 
*manner  that  he  did  in  this  case,  would  any  person  r^Aoo 
pretend  that  his  deed  would  be  evidence  of  title  for  "- 
any  purpose  whatever? 
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The  legislature  intended  to  extend  this  protection  to  per- 
sons who  occupied  land  under  a  connected  title,  primd  facie 
good,  against  proof  aliunde  which  would  rebut  or  destroy 
such  primd  facie  title.  There  is  no  hardship  in  requiring  a 
person  to  know  the  law,  and  to  take  notice  of  defects  appear- 
ing upon  the  face  of  his  own  title.  There  is  reason  and 
policy  in  protecting  a  person  who  has  a  title,  good  primd 
facie^  against  evidence  or  facts  the  existence  of  which  he  has 
not  the  means  of  knowing.  It  is,  on  the  other  hand,  hut 
justice  to  the  owner  who  is  to  lose  his  land  by  so  short  a 
limitation,  that  the  statute  should  be  restricted  to  persons 
holding  under  a  title  primd  facie  good.  This  construction 
preserves  the  policy  of  the  law  in  helping  the  vigilant  and 
not  the  careless.  It  preserves  the  well-founded  distinction 
between  mistakes  of  law  and  fact.  The  law  always  relieves 
against  the  latter,  but  never  against  the  former.  It  has  the 
advantage  of  certainty,  whilst  the  opposite  construction  would 
introduce  all  the  mischiefs  of  uncertainty,  without  furnishing 
any  landmark  for  the  guidance  of  courts  and  parties. 

In  Louisiana  a  person  may  prescribe  for  land  of  which  he 
has  held  the  possession  under  a  just  title,  which  is  defined  by 
the  Civil  Code  of  that  State  to  be  "  a  title  which  the  possessor 
may  have  received  from  any  person  whom  he  honestly  be- 
lieved to  be  the  real  owner." 

Under  this  law  it  has  been  held  that,  '^  if  the  title  under 
which  the  acquisition  is  made  be  null  in  itself,  from  defect  of 
form,  or  discloses  facts  which  show  the  person  from  whom  it 
is  acquired  has  no  title,  it  cannot  form  the  basis  of  this  pre- 
scription, because  the  party  acquiring  must  be  presumed  to 
know  the  law,  and  consequently  wants  the  animo  domini 
which  is  indispensable  in  cases  of  this  kind ;  but  where  the 
title  is  frcQ  from  these  defects,  and  the  property  is  not  trans- 
ferred by  want  of  title  in  the  person  making  the  transfer, 
then  it  forms  a  good  ground  for  the  prescription  ;  or,  in  other 
words,  the  inquiry  is  whether  the  error  be  one  of  fact  or  of 
law."     Frique  v.  ffopkins  et  al.^  4  Mart.  (La.)  N.  S.,  224. 

The  occupying  claimant  act  of  Kentucky  provides,  "  that  if 
any  person  hath  peaceably  seated  or  improved,  or  shall  here- 
after so  seat  or  improve  any  lands,  supposing  them  his  own 
by  reason  of  a  claim  in  law  or  equity,  the  foundation  of  such 
claim  being  of  public  record,  but  which  lands  shall  prove  to 
belong  to  another,  the  charge  and  value  of  seating  and  im- 
proving shall  be  paid  by  the  right  owner  to  such  seater,"  &c. 
2  Morehead's  Stat.,  1231.  In  the  construction  of  this  statute, 
*4231  ^^  courts  of  Kentucky  adopt  the  same  distinction 
-■  between  error  *of  fact  and  of  law,  holding  that  persons 
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who,  by  a  knowledge  of  the  law,  might  know  they  had  no 
title,  were  not  within  the  meaning  of  the  statute.  Barlow  v. 
Bell,  4  Bibb  (Ky.),  106  ;  Clay  v.  Mller,  4  Id.,  461 ;  Young  v. 
Murray,  3  A.  K.  Marsh.  (Ky.),  58. 

Under  the  Tennessee  limitation  law,  which  required  seven 
years'  possession  under  a  title  founded  upon  a  patent,  it  was 
held  that  a  sheriffs  deed,  founded  on  a  sale  under  a  void 
judgment,  was  not  a  title  within  the  meaning  of  the  law. 
Walker  v.  Turner,  5  Pet.,  668.  In  this  case  the  advertisement 
stands  in  the  place  of  the  judgment.  In  the  Tennessee  case 
the  judgment  and  execution  gave  authority  to  the  sheriff  to 
sell.  In  Illinois,  according  to  the  decision  in  the  case  of 
Garrett  v.  Wiggins,  1  Scam.  (Ill.)i  335,  the  advertisement 
authorized  the  auditor  to  sell,  and  the  advertisement  in  this 
case,  if  any  was  made,  being  void,  his  deed  was  not  a  title 
within  the  meaning  of  the  Illinois  limitation  law,  unless  the 
summary  and  ex  parte  sales  are  to  be  more  favored  than 
sales  made  under  judgment  and  execution,  which  will  scarcely 
be  contended. 

In  the  case  of  Potcell  v.  Harman,  2  Pet.,  241,  the  defendant 
proved  that  he  had  been  in  peaceable  possession  of  the  land 
for  more  than  seven  years,  holding  adversely  to  the  plaintiff 
under  a  deed  from  the  sheriff  of  Montgomery  County,  founded 
upon  a  sale  for  taxes,  but  which  sale  was  admitted  to  be  void 
because  the  requisites  of  the  law  in  regard  to  the  sales  of  land 
for  taxes  had  not  been  complied  with. 

On  the  trial  it  occurred  as  a  question  whether  a  void  deed 
is  such  a  conveyance  that  a  possession  under  it  will  be  pro- 
tected by  the  statute  of  limitations. 

The  judges  being  opposed  upon  this  question,  it  was  re- 
ferred to  the  Supreme  Court  for  its  opinion.  Chief  Justice 
Marshall,  in  giving  the  opinion  of  the  court,  says :  "  The 
question  now  referred  to  this  court  differs  from  that  which 
was  decided  in  Pattens  Lessee  v.  JEaston,  1  Wheat.,  476,  in 
this,  that  the  defendant,  who  sets  up  a  possession  of  seven 
years  in  bar  of  the  plaintiff's  title,  endeavors  to  connect  him- 
self with  a  grant.  The  sale  and  conveyance,  however,  by 
which  this  connection  is  to  be  formed,  are  admitted  to  be 
void.  The  conveyance,  being  made  by  a  person  having  no 
authority  to  make  it,  is  of  no  validity,  and  cannot  connect 
the  purchaser  with  the  original  grant.  We  are  therefore  of 
the  opinion  that  the  law  is  for  the  plaintiff." 

It  will  be  observed  that  the  Tennessee  act  did  not  in 
express  terms,  as  the  Kentucky  and  Illinois  acts  do, 
require  a  connected  title.  This  was  only  required  by  the 
construction  given  to  the  act  by  the  Tennessee  courts,  and 
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although  these  courts  have  since  changed  that  construction, 
♦A9J1  ^^®  authority  of  these  cases,  as  *to  the  kind  of  convey- 
J  ances  by  which  a  connected  title  is  to  be  made,  is  not 
thereby  in  the  least  impaired. 

All  these  cases,  as  well  those  in  this  court,  as  the  New  York, 
Louisiana,  and  Kentucky  cases,  recognize  and  apply  to  this 
and  like  cases  the  well-known  maxim,  Ignorantiafaetiexcu%at; 
ignorantia  juris  .non  ezcusat. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

Upon  the  trial  of  the  cause,  after  the  plaintiff  had  intro- 
duced his  testimony  and  rested  his  case  upon  it,  the  defend- 
ants, in  order  to  bring  themselves  within  the  limitation  act  of 
Illinois,  passed  in  1835,  offered  in  evidence  as  the  foundation 
of  their  title  a  deed  from  the  Auditor  of  Public  Accounts  of 
the  State  of  Illinois.  It  purports  to  have  been  executed  by 
virtue  of  a  sale  made  on  the  9th  day  of  December,  1823,  for 
the  non-payment  of  taxes  under  the  revenue  act  of  February, 
1823.  The  plaintiff's  counsel  objected  to  the  introduction  of 
the  paper,  and  the  court  were  divided  in  opinion  as  to  its  ad- 
missibility. 

The  act  just  mentioned  requires  the  owners  of  lands  to  pay 
their  taxes  into  the  State  treasury,  on  or  before  the  1st  day  of 
October.  The  seventh  section  declares,  if  they  shall  fail  to  do 
so,  "it  shall  be  the  duty  of  the  auditor  to  make  a  transcript 
from  the  books  of  all  such  delinquents,  charging  the  tax  with 
an  interest  at  the  rate  of  six  per  centum  until  paid,  and  all 
costs  which  may  accrue,"  and  that  the  auditor  shall  "  cause 
the  same  to  bo  advertised  in  the  paper  printed  at  the  seat  of 
government,  or  in  some  other  paper  printed  in  the  State,  for 
three  weeks,  giving  notice  of  the  day  of  sale,  the  last  of  which 
publications  shall  be  at  least  two  months  before  the  day  of 
sale,  and  the  auditor  shall  proceed  to  sell,  on  the  day  fixed  in 
such  advertisement,  the  whole,  or  so  much  of  each  tract  as  will 
pay  the  tax,  interest,  and  costs." 

The  second  section  of  the  act  of  limitation  is  as  follows : — 
"  Every  real,  possessory,  ancestral,  or  mixed  action,  or  writ 
of  right,  brought  for  the  recovery  of  any  lands,  tenements,  or 
hereditaments  of  which  any  person  may  be  possessed  by  ac- 
tual residence  thereon,  having  a  connected  title  in  law  or 
equity  deducible  of  record  from  this  State  or  the  United 
States,  or  from  any  public  officer  or  other  person  authorized 
by  the  laws  of  the  State  to  sell  such  land  for  the  non-payment 
of  taxes,  or  from  any  sheriff,  marshal,  or  other  person  author- 
ized to  sell  such  land  upon  execution,  or  any  order,  judgment, 
or  decree  of  any  court  of  record,  shall  be  brought  within  seven 
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years  next  after  possession  being  taken  as  aforesaid.*'     Rev. 
Stat.,  1845,  p.  349. 

Upon  conipariug  this  section  with  the  acts  of  1827  and  1829 
*upon  the  same  subject,  we  have  concluded  that  the  r*Aofi 
section  of  the  act  of  1835  was  not  meant  to  give  pro-  "- 
tection  to  a  person  in  possession  under  a  deed,  void  upon  the 
face  of  it.  The  mode  of  determining  that  is  to  test  the  deed 
by  making  a  reference  to  the  authority  recited  in  it  for  mak- 
ing the  sale,  in  connection  with  the  act  giving  the  auditor 
the  power  to  sell.  When  the  sale  is  found  not  to  be  accord- 
ing to  that  power,  the  deed  is  void  upon  its  face,  because  the 
action  of  the  auditor  is  illegal,  and  the  law  presumes  it  to  be 
known  to  a  purchaser.  The  latter  can  acquire  no  title  under 
it.  Being  a  void  deed,  possession  taken  under  it  cannot  be 
said  to  be  adverse  and  under  color  of  title.  What  was  the 
fact  in  this  case  ?  It  is  disclosed  upon  the  face  of  the  deed, 
that  the  auditor  sold  the  land  short  of  the  time  prescribed  by 
the  act.  It  was  not,  then,  a  sale  according  to  law.  That 
must  have  been  as  well  known  by  the  purchaser  as  it  was  by 
the  auditor.  The  law  presumes  it  to  have  been.  The  act 
under  which  the  sale  was  made  was  not  meant  to. prescribe 
the  authority  of  the  auditor  only  to  make  sales,  but  also  to 
give  to  purchasers  full  information  of  the  terms  upon  which  a 
title  could  be  acquired  to  lands  sold  for  the  non-payment  of 
taxes.  It  was  meant  to  put  bidders  at  a  tax  sale  upon  the 
inquiry,  whether  or  not  the  land  was  offered  for  sale  accord- 
ing to  law.  If  they  do  not  examine,  and  shall  buy  land  ex- 
posed to  sale  for  taxes  against  the  law,  they  do  so  at  their  own 
risk,  and  it  will  be  presumed  against  them  that  they  know 
that  the  deeds  given  under  such  circumstances  are  made  in 
violation  of  official  duty  and  of  the  law.  It  cannot  be  made 
the  foundation  of  an  adverse  possession  under  color  of  title 
against  the  true  owner  of  the  land,  whose  title  to  it,  the  law 
says,  can  only  be  divested  in  a  certain  way  for  a  failure  to 
pay  taxes  due  upon  the  land.  We  do  not  put  the  conclusion 
upon  the  point  exclusively  upon  the  fact  that  it  is  a  void 
deed ;  but  that  it  is  so,  being  a  deed  made  in  violation  of  law. 
It  is  such  a  deed  that  the  defendant  proposes  to  use  to  let  in 
the  proof  of  a  possession  which  will  be  protected  by  the  statute 
of  1835.  Upon  general  principles,  such  a  paper  would 
not  be  admissible  as  evidence  for  any  purpose  in  ejectment, 
and  we  think  it  was  not  meant  to  be  included  as  one  of  those 
titles  of  record  provided  for  by  the  act  of  1835.  Before  the 
limitation  of  the  act  can  operate,  it  must  be  shown  by  one 
claiming  its  protection,  that  he  has  been  in  actual  possession 
of  the  land  to  which  it  is  sought  to  be  applied  for  seven  years 
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before  the  commenceraeDt  of  the  suit,  by  a  connected  title  in 
law  or  equity,  deducible  of  record  from  the  State  or  the 
United  States,  or  from  any  public  officer  or  other  person  ath 
thorized  by  law  to  sell  such  land  for  the  non-payment  of  taxes. 
*42fil  Such  language  *does  not  apply  to  the  general  authority 
-■  given  by  law  to  an  officer  to  sell  lands  for  taxes,  but 
to  what  his  authority  is  to  sell  the  particular  land  for  taxes 
which  he  exposes  for  sale.  The  words  of  the  act  are,  to  sell 
"  such  land  for  the  non-payment  of  taxes  " ;  that  is,  that  land 
which  a  party  claims  under  the  deed,  and  from  his  actual 
residence  of  seven  years  upon  it.  Can  it  be  said,  then,  when 
the  auditor,  as  he  did  in  this  instance,  sells  land  for  non-pay- 
ment of  taxes  short  of  the  time  that  the  law  authorizes  him  to 
sell,  that  he  was  an  officer  authorized  to  sell  such  land  for  the 
non-payment  of  taxes  ?  We  think  not.  This  interpretation 
is  more  in  harmony  with  the  title  which  the  act  requires  be- 
fore its  protection  can  attach.  A  title  and  seven  years* 
actual  residence  upon  the  land  are  necessary.  The  legislature 
must  have  meant  by  title  something  more  than  a  void  deed 
upon  its  face ;  a  title,  at  least,  which  would  be  sufficient  to 
induce  the  possessor  of  the  laud  to  think,  and  the  law  to  con- 
clude, that  there  was  a  foundation  for  a  possession  under  a 
right  which  had  been  acquired  by  a  purchase.  Not  a  mere 
naked  possession,  but  one  taken  in  good  faith  by  a  purchaser. 
The  protection  intended  by  the  act  cannot  be  better  expressed 
than  it  is  in  the  able  printed  argument  of  the  plaintifiTs  coun- 
sel. "  The  legislature  intended  to  extend  its  protection  to 
persons  who  occupied  land  under  a  connected  title  primd facie 
good,  against  proof  aliunde  which  would  rebut  or  destroy 
such  primd  facie  title."  This  conclusion  too  is  supported  by 
the  case  of  Skyles's  Heirs  v.  King* 9  HeirSy  in  2  A.  K.  Marsh. 
(Ky.).  The  act  of  1835  was  copied  from  the  Kentucky  lim- 
itation act  of  February,  1809,  and  after  the  courts  of  Kentucky 
had  decided  that  "  the  true  construction  of  the  words  of  the 
statute,  '  a  connected  title  in  law  or  equity  deducible  from  the 
Commonwealth,'  does  and  must  mean  such  a  title  when  tested 
by  its  own  face,  and  not  tried  by  the  title  of  others.  If  the 
defendant's  title  should  be  a  connected  title  in  law  or  equity, 
supposing  no  other  to  exist  upon  the  ground,  then  if  he  proves 
seven  years'  possession  holding  under  it,  the  statute  shall  aid 
him,  although  the  plaintiff  may  be  able  to  show,  by  the  pro- 
duction of  his  own  title  or  that  of  others,  that  the  title  did 
not  in  fact  nor  in  law  pass  to  the  defendant."  Illinois  having 
taken  the  act  from  Kentucky,  it  is  certainly  not  unreasonable 
to  suppose  that  her  legislators  knew  the  construction  which 
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had  been  put  upon  it,  and  meant  the  act  to  give  protection 
according  to  that  construction. 

We  shall  direct  the  point  certified  to  tliis  court  to  be  an- 
swered, that  the  paper  offered  in  evidence  by  the  defendant 
is  a  void  deed  upon  the  face  of  it,  and  was  not  admissible  as 
evidence  for  the  purpose  for  which  it  was  offered. 

*Mr.  Chief  Justice  TANEY,  Mr.  Justice  CATRON,  p»  .07 
and  Mr.  Justice  GRIER  dissented.  L 

Mr.  Chief  Justice  TANEY. 

Upon  the  statements  and  admissions  contained  in  this 
record,  the  question  certified  for  the  decision  of  this  court  is 
a  very  narrow  one ;  but  at  the  same  time  one  of  much  nicety 
and  difficulty.  It  is  admitted  that  the  defendants  had  pos- 
sessed the  land  in  dispute  by  actual  residence  thereon  for  the 
term  of  seven  years  next  preceding  the  commencement  of  this 
suit.  And  if  they  had  paid  the  taxes  during  that  time,  it  is 
very  clear  that  they  were  protected  by  the  act  of  limitations 
of  1839,  and  the  deed  would  in  that  case  have  been  admissi- 
ble in  evidence.  For  the  suit  appeare  to  have  been  instituted 
in  1848,  and  more  than  seven  years  had  then  elapsed  after  the 
passage  of  that  act.  But  the  case  as  stated  is  silent  as  to  the 
payment  of  taxes ;  and  it  does  not  appear  whether  they  were 
or  were  not  paid  by  the  defendants,  or  by  any  other  person. 
The  rights  of  the  parties,  therefore,  according  to  the  state- 
ment as  certified,  must  be  governed  by  the  act  of  limitations 
of  1836,  and  not  of  1839. 

The  act  of  1835  is  loose  and  ambiguous  in  its  language,  and 
open  to  different  interpretations.  Expounded  literally,  it 
might  seem  to  mean  that  a  party  who  had  a  valid  title  on 
record  should  be  protected  in  his  possession  after  the  lapse  of 
seven  years.  This  certainly  was  not  the  meaning  of  the  leg- 
islature, because  a  good  title  of  record  needed  no  protection 
from  a  statute  of  limitations.  It  is  obvious  that  one  of  the 
main  objects  of  the  law  was  to  protect  the  possession  of  per- 
sons who  purchased  upon  the  faith  of  conveyances  made  by 
the  public  ofiicers  of  the  State,  who  were  authorized  to  sell 
and  convey ;  but  whose  deeds,  from  some  mistake  or  error  of 
judgment  on  their  part,  were  sometimes  not  valid,  and  con- 
veyed no  title  to  the  purchaser.  The  law  was  made  for  a  new 
countiy,  where  the  purchasers  of  small  tracts  of  land  were 
mostly  immigrants,  unacquainted  with  the  laws  regulating 
sales  and  conveyances  of  real  property ;  and  many  of  them 
unacquainted  even  with  the  language  in  which  the  laws  were 
written.    Skilful  and  experienced  conveyancers  were  not  to 
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be  found  in  every  part  of  the  country,  from  whom  they  might 
take  counsel.  And  they  would  naturally  and  fairly  rely  upon 
conveyances  made  by  the  officers  of  the  State,  purporting  to 
be  made  in  the  execution  of  their  official  duty.  It  was  mani- 
festly the  object  of  the  law  to  protect  the  possessions  of  per- 
sons of  this  description,  and  by  that  means  induce  an  agri- 
cultural population  to  settle  in  the  State ;  and  its  loose  and 
*4981  i^^cc^rate  language  ought  to  be  interpreted  ♦in  the 
J  same  spirit.  It  gave  to  the  original  owner  seven 
years  to  assert  his  title.  And  if  he  chose  for  that  period  of 
time  to  acquiesce  in  the  sale,  and  to  suffer  the  purchaser  and 
those  claiming  under  him  to  possess  and  improve  the  land  as 
their  own,  he  was  barred  by  his  laches.  And  it  undoubtedly 
also  intended  to  prevent  persons  from  prying  into  titles  and 
searching  for  legal  defects  in  older  possessions,  for  the  pur- 
poses of  speculation,  where  the  party  holding  them  had  hon- 
estly bought  and  paid  his  money,  and  the  original  owner  had 
for  seven  years  acquiesced  in  the  sale. 

It  is  true  that  the  case  before  us  admits  that  it  appears  by 
the  recitals  in  the  deed  of  the  auditor  that  the  notice  of  the 
sale  was  not  as  long  as  the  law  required.  And  it  is  said  that 
every  person  is  presumed  to  know  the  law,  and  that  every 
one  who  afterwards  purchased  under  this  title  must  therefore 
be  presumed  to  have  known  that  this  deed  was  void. 

Undoubtedly,  as  a  general  principle,  every  one  is  chai^e- 
able  with  a  knowledge  of  the  law  in  civil  as  well  as  criminal 
cases.  This,  however,  is  a  legal  presumption  which  every 
one  knows  has  no  real  foundation  in  fact,  and  has  been 
adopted  because  it  is  necessary  as  a  general  rule  for  the  pur- 
poses of  justice.  And  laws  are  thereiore  often  passed  to  pro- 
tect persons  who  have  acted  in  good  faith  in  matters  of 
property  from  the  consequences  of  their  ignorance  of  law. 
Thus,  laws  confirming  defective  and  void  deeds  for  real 
property  have  frequently  been  passed  in  some  of  the  States ; 
and  their  validity  has  been  recognized  by  this  court.  Limita- 
tion laws  in  regard  to  suits  for  real  estates  are  founded  upon 
the  same  principle.     For  if  the  title  papers  of  the  party  in 

Eossession  are  all  legally  executed,  and  made  by  persons  who 
ad  the  right  to  convey,  he  does  not  need  the  protection  of  an 
act  of  limitations.  The  act  before  us  was  evidently  and  es- 
pecially intended  to  protect  purchasers  from  the  consequences 
of  their  ignorance  of  the  law.  And  with  this  object  in  view, 
it  could  make  no  difference  whether  the  legal  defect  was  shown 
by  the  recitals  in  the  deed,  or  appeared  in  any  other  way.  The 
buyer  would  be  as  easily  and  naturally  misled  by  his  want  of 
.,g^i„forj»«„.  in  either  c»e.    Ani  the  U- ii^lf  oertl^ 
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draws  no  distinction  between  ignorance  of  the  law  in  one  re- 
spect and  ignorance  in  another.  And  if  every  legal  defect  in 
the  title  papers  of  a  purchaser  in  possession,  as  they  appear  on 
the  record,  may  be  used  against  him  after  the  lapse  of  seven 
years,  the  law  itself  is  a  nullity,  and  protects  nobody. 

To  a  person  not  well  skilled  in  all  the  details  of  the  tax 
laws  of  the  State,  this  deed  upon  the  face  of  it  appears  to  be 
good.  It  was  made  by  a  public  officer  authorized  to  sell  for 
taxes.  *PVom  his  official  station  and  duties,  he  would  r^Aoq 
be  presumed  to  be  familiar  with  the  tax  laws  in  all  "- 
their  minute  details.  And  he  recites  what  he  had  done ; 
states  the  notice  given,  as  if  it  was  the  notice  the  law  re- 
quired ;  and  professes  to  convey  to  the  purchaser  a  valid  title 
in  due  form.  Almost  every  one,  not  perfectly  acquainted 
with  the  different  tax  laws  which  had  been  passed,  would 
rely  upon  it.  And  I  think  it  is  one  of  those  defective  con* 
veyances  by  a  public  officer,  which  the  law  of  1835  intended 
to  protect  after  a  possession  of  seven  years. 

It  is  said  in  the  argument,  and  a  judicial  decision  is  quoted 
to  support  it,  that  the  limitation  is  confined  to  cases  where 
the  title  upon  the  record  appears  to  be  a  valid  legal  title  until 
a  better  one  is  produced.  If  that  be  the  construction  of  the 
law,  it  protects  the  purchaser  where,  by  the  mistake  of  the 
officer,  land  has  been  sold  upon  which  no  taxes  were  due,  pro- 
vided the  deed  upon  the  face  of  it  appears  to  be  valid,  and  re- 
fuses to  protect  him  where  the  taxes  were  actually  due  and 
the  land  liable,  provided  an  error  in  the  proceedings  appears 
in  the  recitals  in  the  deed.  In  other  words,  it  bars  the  re- 
covery of  the  innocent  owner  whose  land  has  been  wrongfully 
sold,  and  protects  the  defaulter.  Such  could  hardly  have  been 
the  intention  of  the  legislature.  And  in  my  opinion  the  lan- 
guage of  the  law  does  not  justify  this  construction.  Indeed, 
if  it  be  as  contended  for  in  the  argument,  then  a  mere  over- 
sight in  reciting  the  date  of  the  notice  or  date  oT  the  sale  de- 
prives the  purchaser  and  those  claiming  under  him  of  the 
protection  of  this  law,  although  the  taxes  were  due,  and  the 
sale  regularlv  and  fairly  made.  For  the  error  will  appear  in 
the  recordeu  instrument,  and  consequently  it  is  not  a  good 
and  valid  title  on  record.  And  this  may  have  been  the  case 
in  the  deed  before  us. 

The  consideration  paid  at  the  tax  sale  is  indeed  so  small, 
as  to  create  doubts  of  the  fairness  of  the  transaction.  But 
that  question  is  not  open  in  this  court  upon  the  point  certi- 
fied. The  statement  in  the  record  does  not  impute  bad  faith 
to  either  of  the  parties  to  this  sale,  and  moreover  the  present 
defendants  were  not  the  original  purchasers.     For  aught  that 
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ap^^ars  in  the  statemeiit.  tLev  purchased  for  a  fiill  considera- 
thm.  and  wirLvot  any  acto^  kn«jwledge  or  siisp>icioD  of  a  de- 
fect in  the  title,  and  hare  theref -re  strung  equitable  considera- 
tious  to  snp^-^rt  them  in  claiming  the  prutectiun  of  this  statute 
of  limitati*»ns. 

I  am  sensible,  however,  as  I  have  alreadv  said,  that  the  con- 
structi*»n  of  this  statute  b  by  no  means  free  from  difficulty. 
But  as  I  do  nut  concur  in  the  inter} 'relation  given  to  it  by  a 
majfirity  of  my  brethren,  and  the  decisiun  of  the  question 
certified  may  affect  wider  interests  than  those  immediately 

♦4301  *>^^*^1^^^  i*^  ^^*  ^^^  I  ^^^  ^^^^  i*  ™y  ^^^  ^  ^***® 
-■  the  gruunds  on  which  I  dissent. 

Mr.  Jusrice  CATROX. 

My  objections  to  hearing  this  case  are  so  strong,  that  I 
deem  it  proper  to  state  them.  This  court  stands  exposed  to 
impositions  by  fictitious  cases  more  than  other  courts  do,  for 
several  reasons.  We  have  adopted  it  as  a  rule  of  piactice, 
that  third  persons  cannot  be  heard  to  prove  before  us  that  a 
case  pending  on  our  docket  is  feigned,  and  a  decision  sought 
at  our  hands  intended  alone  to  affect  other  men^s  rights,  by 
combination  of  the  parties  of  record. 

In  the  case  of  Pattemon  v.  Gaines^  the  attempt  was  made, 
but  refused,  because  the  persons  applying  to  dismiss  the  case, 
were  no  parties  of  reeoixl,  and  had  no  right  to  be  heard. 

This  of  necessity  throws  us  on  the  case  itself,  as  here  pre- 
sented by  the  record,  to  ascertain  whether  it  is  fictitious.  It 
is  a  case  made  on  a  certificate  of  division ;  and  as  those  divis- 
ions of  opinion  are  usually  granted  of  course,  on  facts  agreed 
by  the  parties,  and  as  they  have  been  ordinarily  granted  with- 
out examination  on  part  of  the  court,  by  way  of  concession, 
if  requested  by  both  sides,  (as  is  the  case  here,)  we  are  very 
liable  to  be  im{)osed  on  ;  certainly  more  so  than  other  judicial 
tribunals,  where  certified  cases  are  not  allowed ;  and  as  the 
consequences  here  involved  are  uncommonly  great,  it  is  proper 
to  observe  unusual  care  to  guard  against  imposition. 

The  consequences  of  our  decision  will  be  apparent  firom  the 
following  facts. 

Military  bounty  lands  were  located  and  granted  in  Illinois 
for  services  rendered  in  the  war  of  1812,  with  Great  Britain, 
in  the  name  of  each  soldier,  as  it  stood  on  the  muster-roll. 
This  grant  enures  to  the  benefit  of  his  heir  bj*^  act  of  Congress. 
The  tjnited  States  caused  the  lands  to  be  located  and  pat- 
ented in  a  body,  exceeding  three  millions  of  acres,  in  what  is 
know  as  the  military  tract  in  that  State,  which  fronts  on  the 
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Mississippi  River,  and  is  unsurpassed  in  fertility  by  any  equal 
body  of  land  on  this  continent. 

The  land  in  controversy  is  situated  in  this  district,  and  is 
designated  as  the  south  half  of  section  thirty-five,  in  town- 
ship twelve  north,  of  range  one  west  of  the  fourth  principal 
meridian. 

Most  of  these  grants  remained  without  ostensible  owners 
for  many  years,  and  have  furnished,  and  continue  to  furnish, 
a  great  source  of  speculation.  On  them  the  tax  laws  of  Illi- 
nois operated,  and  a  great  portion  of  them  have  been  sold  for 
taxes.  This  is  a  prominent  part  of  the  history  of  Illinois^ 
It  was  *8tated  in  discussion  of  the  case  of  Bruce  v.  r«j^Qi 
Schuyler  (4  Gilm.  (111.),  249),  that  eight  millions  of  ^  ^"^^ 
dollars  worth  had  been  thus  sold,  up  to  1847.  And,  taking 
the  State  throughout,  a  much  greater  quantity  than  this,  no 
doubt,  is  held  under  tax  sales,  and  auditor's  deeds,  like  the 
one  before  us.  It  conforms  to  the  act  of  1826,  which  pre- 
scribes a  form,  and  applies  to  deeds  founded  on  previous  and 
subsequent  tax  sales.  Auditor's  deeds,  in  the  military  tract, 
are  the  most  usual  title.  Under  this  state  of  things,  that  sec- 
tion of  country  has  been  settled  and  highly  improved  by  a 
large  population ;  cultivators  confidently  relying  on  these 
deeds  as  valid  titles. 

The  Supreme  Court  of  Illinois  held,  in  the  case  of  Q-arrett 
V.  Wiggins^  1  Scam.  (Ill.)i  335,  that  the  act  of  1829,  declaring 
auditor's  deeds,  standing  alone,  as  evidence  of  a  good  title, 
did  not  apply  to  sales  made  previous  to  the  passing  of  that 
act.  And  the  deed  of  Wiggins,  not  having  been  supported 
by  extraneous  proof  that  the  land  had  been  legally  advertised 
for  sale,  was  declared  to  have  been  made  witnout  authority, 
and  was  rejected.  It  follows,  that  all  deeds  founded  on  tax 
sales  made  before  1829  are  void  "  on  their  face,"  when  stand- 
ing alone.  They  must  be  supported  by  the  act  of  limitations, 
or  fall  to  the  ground ;  and  this  support  we  are  asked  to  with- 
draw by  our  decision,  proceeding  on  a  case  made  up  under 
the  following  circumstances. 

On  the  cause  being  taken  up  for  trial  in  the  Circuit  Court, 

glaintiff  introduced  his  title,  regularly  derived  from  the  United 
tates.  He  admitted,  by  special  agreement,  that  the  defend- 
ants were  in  possession  when  the  suit  was  brought.  They 
then  offered  to  prove  that  they  had  been  seven  years  in  pos- 
session, holding  under  a  connected  title  derived  from  a  public 
officer,  authorized  by  law  to  sell  the  land  for  non-payment  of 
taxes,  and,  as  the  first  link  in  their  chain  of  title,  offered  a 
deed  made  by  the  auditor,  which  is  set  out.  To  its  introduc- 
tion the  plaintiff  objected,  on  the  ground  that,  by  reference 
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to  the  face  of  the  deed,  "  and  the  law  as  it  stood  "  when  the 
sale  was  made,  (to  wit,  "  An  Act  entitled  An  Act  for  levying 
and  collecting  a  tax  on  land,  and  other  property,"  approved 
February  18, 1823,)  it  appeared  that  the  sale  for  non-payment 
of  taxes  had  been  made  by  the  auditor  "  at  an  earlier  day 
than  he  could,  according  to  law,  possibly  do ;  and  so  it  oc- 
curred as  a  question,  whether  said  deed  was  admissible  in  evi- 
dence for  the  purpose,  and  in  the  connection  for  and  in  which 
the  defendants  offered  it,  the  objection  aforesaid  notwith- 
standing :  on  which  question  the  opinions  of  the  judges  were 
opposed." 

This  is  the  case   certified  for  our  opinion.    The  parties 

agreed  to  the  facts,  made  the  case,  and  conjointly  moved  for 

*4^21  ^  *certificate  of  division.     It  was  especially  the  act  of 

J  the  defendants,  as  on  their  right  to  make  defence  we 

are  asked  to  pass  judgment. 

It  is  agreed,  that  they  held,  under  a  void  deed ;  that  it  was 
not  made  according  to  law,  and  void  on  its  face.  They  ad- 
mit that  the  auditor  did  an  act  which  he  could  not  possibly 
do  as  auditor.  Thus,  the  defendants  by  this  agreement  made 
the  worst  case  for  themselves  that  they  could  make,  and  the 
best  case  for  their  .adversary  that  could  be  made  up,  for  the 
purpose  of  having  a  decision  against  the  defendants  on  the 
act  of  limitations.  This  is  manifest,  and  not  open  to  dispute. 
No  power  is  left  to  this  court  to  inquire  whether  the  auditor 
had,  or  had  not,  authority  to  sell  for  taxes  due  in  the  years 
1821  and  1822,  by  advertising  in  advance  of  October  1,  1823, 
for  three  weeks,  and  selling  afterwards,  in  December,  when 
the  eighty-two  days  required  by  the  act  of  1823  had  expired 
from  the  first  advertisement. 

The  26th  section  of  the  act  declares,  that  the  first  sale  of 
lands  made  by  the  auditor  shall  take  place  in  December, 
1823 ;  at  what  time  in  December,  the  act  does  not  provide. 
It  depends  on  a  true  construction  of  the  law.  But  the 
agreement  cuts  off  all  power  of  inquiring  as  to  what  the  true 
construction  of  the  law  is ;  it  concludes  the  question,  and 
forces  us  to  hold  that  the  auditor  sold  without  authority,  and 
that  his  deed  is  void  on  its  face ;  whereas  the  deed  recites, 
that  the  land  had  been  sold  *'in  conformity  with  all  the 
regulations  of  the  several  acts  in  such  cases  made  and  pro- 
vided." It  refei*s  to  no  one  particular  law,  and  is  fair  on  its 
face ;  nor  could  any  man,  not  learned  in  law,  suppose  to  the 
contrary.  Certainly  not  Illinois  farmers,  many  of  whom  do 
not  even  read  or  speak  our  language. 

In  the  next  place,  a  written  argument  is  furnished  to  us 
by  the  plaintiff,  coming  from  Illinois,  presenting  his  case  in 
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the  most  cogent  manner,  on  which  it  is  submitted ;  whereas, 
the  defendants  make  no  appearance  here  by  counsel,  set  up 
no  defence,  but  give  the  plaintiff  everj'  advantage  he  may 
desire,  or  can  possibly  have.  As  I  have  never  known  a  real 
contest  thus  conducted,  my  mind  is  led  to  the  conclusion, 
that  this  is  a  fictitious  proceeding,  intended  to  open  a  door 
for  speculation,  and  to  affect  the  rights  of  others,  and  that  it 
ought  not  to  be  acted  on  by  this  court.  But  as  a  majority 
of  my  brethren  are  unwilling  to  dismiss  the  case,  and  have 
proceeded  to  decide  the  question  whether  a  deed  purporting 
to  be  founded  on  a  tax  sale,  and  which  is  void  on  its  face 
(when  compared  with  that  law),  furnishes  color  of  title,  I  of 
course  acquiesce,  and  will  briefly  examine  that  question. 

*For  the  purpose  of  arriving  at  a  proper  construe-  r^^oo 
tion  of  the  act  of  limitations  of  Illinois,  the  previous  *- 
legislation  of  that  State  must  be  taken  into  consideration,  so 
far  as  it  can  be  done,  from  the  meagre  information  we  have 
been  enabled  to  collect.  From  this  legislation,  so  far  as  it  is 
ascertained,  it  appears  that  the  auditor  was  bound  by  law  to 
make  deeds  to  purchasers  at  tax  sales,  according  to  the  pre- 
scribed form  given  by  the  act  of  1826.  These  deeds  were 
ordered  to  be  recorded.  The  one  before  us  is  in  the  pre- 
scribed form,  and  stood  duly  recorded  when  the  act  of  limita- 
tions was  passed. 

The  act  requires  actual  residence  on  the  land  for  seven 
years,  under  a  connected  title  deducible  of  record  from  the 
State,  or  from  the  United  States,  or  from  any  public  officer 
authorized  by  the  laws  of  the  State  to  sell  lands  for  the  non- 
payment of  taxes. 

This  act  is  peculiar  in  its  terms,  and  was  made  under  pecu- 
liar circumstances.  It  was  unquestionably  made,  as  it  seems 
to  me,  to  protect  actual  settlers  and  cultivators,  whose  titles 
were  liable  to  exception,  against  speculators  and  others 
having  better  titles,  but  who  should  neglect  to  avail  them- 
selves of  their  legal  advantage  within  the  time  limited.  In 
order  to  make  a  successful  defence,  it  was  necessary  for  these 
defendants  to  prove  a  seven  years'  residence  on  the  land, 
under  a  connected  title  deducible  of  record  from  the  State  of 
Illinois,  or  from  some  public  officer  acting  for  the  State, 
authorized  to  sell  for  non-payment  of  taxes.  The  auditor 
was  such  officer.  He  acted  for  the  State  ;  and  a  title  in  all 
respects  emanating  directly  from  the  State  is  exhibited  in 
support  of  a  seven  years'  possession.  A  connection  with  a 
patent  from  the  United  States  is  equally  clear.  The  land 
was  assumed  to  be  sold  by  force  of  lien  for  taxes  due  ;  such 
sale  carried  the  true  owner's  title  throughout,  including  the 
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patent,  regardless  of  the  fact  in  whose  name  the  land  was 
advertised  and  sold.  So  the  laws  of  Illinois  expressly  pro- 
vide. No  further  connection  of  title  can  exist ;  nor  does  the 
act  of  limitations  require  more.  But  to  avoid  its  force,  an 
attempt  is  made  to  introduce  an  exception  not  found  in  the 
act,  which  of  necessity  comes  to  this,  that  if  the  deed  is  void 
for  legal  defect,  or  for  a  defect  which  depends  on  evidence, 
a  link  in  the  chain  of  title  is  wanting. 

If  it  be  true  that  the  purchaser  under  a  tax  sale  and  deed 
is  bound  to  ascertain  the  law,  and  if  the  deed  is  found 
to  be  void  when  tested  by  the  law,  and  the  acts  done  under 
it,  no  connection  can  be  established,  nor  protection  had, 
under  the  act  of  limitations ;  then  the  statute  is  a  mere 
delusion,  as  it  can  only  be  resorted  to  where  there  is  a  good 
title. 

The  act  was  not  thus  idly  made.  It  has  no  reference  to 
♦4341  **^*'^®^  good  in  themselves,  but  was  intended  to  pro- 
J  tect  apparent  titles,  void  in  law,  and  to  supply  a 
defence  where  none  existed  without  its  aid.  Its  object  was 
repose.  It  operates  inflexibly,  and  on  principle,  regardless 
of  particular  cases  of  hardship.  The  condition  of  society, 
and  protection  of  ignorance  as  to  what  the  law  was,  required 
the  adoption  of  this  rule.  This  is  plainly  so.  It  was  not  to 
be  expected  that  immigrants  into  a  new  country  like  Illinois, 
who  came  there  seeking  lands  for  homes,  were  capable  of 
judging  what  complicated  revenue  laws  required  to  be  done 
to  make  a  valid  tax  sale.  If  they  found  a  title  of  record 
from  a  public  officer,  such  as  the  auditor  was,  having 
general  power  to  sell  for  non-payment  of  taxes,  they  were 
authorized  to  believe  such  title  a  good  one,  and  to  purchase 
under  it.  And  it  would  be  bad  policy,  and  unjust,  after  the 
land  had  been  improved  by  their  labor,  and  increased  in 
value  perhaps  twenty-fold,  during  a  long  possession,  to  turn 
them  oflF,  even  by  a  meritorious  owner,  if  he  did  not  come  in 
time.  And  still  worse  policy  would  it  be,  to  leave  them 
open  to  speculating  purchasers,  buying  up  doubtful  titles 
over  their  heads,  under  the  act  of  1846,  which  allows  of  such 
purchases  in  Illinois.  Harrassment  and  ruin  inflicted  on  the 
unsuspecting  many,  by  the  well-informed  and  unscrupulous 
few,  must  be,  as  it  ever  has  been,  the  consequence  of 
stripping  cultivators  of  the  soil  of  their  titles  by  unfavorable 
and  strained  constructions ;  and  therefore  acts  of  limitation 
have  at  all  times  been  liberally  construed  to  protect  culti- 
vators in  homes  where  their  families  were,  and  had  usuall]^ 
grown  up.  And  as  the  act  of  Illinois  applies  to  actual  resi- 
dents, and  to  no  others,  it  is  entitled  to  a  liberal  construe- 
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tion.  The  one  contended  for  is,  that  he  who  takes  title  bv 
deed  of  record,  or  under  one  claiming  by  deed  of  record, 
made  by  a  public  officer  with  general  power  to  sell  for  non- 
payment of  taxes,  is  bound  to  know  the  law  authorizing  the 
officer  to  sell  and  convey;  and  if  he  fails  to  ascertain  the 
law  by  negligence,  he  is  held  to  knowledge  that  power  was 
wanting,  if  such  be  the  fact ;  that,  purchasing  with  presumed 
knowledge,  his  title  is  taken  in  bad  faith ;  his  deed  is  tainted 
with  fraud,  and  is  no  deed,  but  is  as  blank  paper;  and  being 
so,  a  link  in  the  chain  of  title  is  wanting,  and  the  statute 
cannot  apply,  for  want  of  connection  of  title. 

This  is  the  sum  and  substance  of  the  reasoning  employed 
on  behalf  of  plaintiff  to  reject  the  application  of  the  statute. 
Now,  is  this  a  liberal  construction  ?  Is  it  not  in  effect  a  re- 
peal of  the  statute,  and  the  most  harsh  construction  that  can 
be  given  to  it?  As,  if  this  assumption  be  true,  no  possible 
conveyance  made  by  a  public  officer,  which  is  void  because 
the  *requisite  forms  of  law  have  not  been  complied  r«4Qc 
with,  can  be  maintained.  All  must  equally  fall,  if  not  *- 
good  in  themselves,  when  compared  with  the  law,  and  the 
acts  required  by  law  to  be  done  before  the  sale  is  made. 

We  have  been  referred  to  various  decisions  which  are  sup- 
posed to  support  this  doctrine,  and  especially  to  that  made  by 
the  Court  of  Appeals  in  Kentucky  in  1820,  in  the  case  of 
Skyles  v.  King^  2  A.  K.  Marsh.  (Ky.),  886.  This  case  has 
had  controlling  influence  in  our  investigations ;  by  far  more 
than  all  others.  It  was  this.  The  elder  patent  was  made  to 
King.  Skyles  claimed  and  held  under  a  younger  patent,  and 
seven  years  adverse  possession.  He  was  defendant.  The 
statute  of  Kentucky  declares,  that  to  form  the  bar  there  shall 
be  "  a  connected  title  in  law  or  equity,  deducible  of  record 
from  the  Commonwealth."  On  a  trial  before  a  jury,  it  was 
insisted  that,  by  the  terms  of  the  act,  it  applied  to  the  elder 
patent  set  up  by  plaintiff;  that  with  his  patent  there  must  be 
connection  to  form  a  bar.  And  so  the  Circuit  Court  held 
the  true  meaning  of  the  act  to  be,  and  so  instructed  the  jury. 
But  the  Court  of  Appeals  thought  otherwise,  and  reversed 
the  judgment,  holding  that  the  act  meant  a  title  tested  by  its 
own  face  ;  that  is,  commencing  with  the  younger  patent,  and 
connecting  with,  regardless  of  the  elder  and  adversary  title ; 
that  the  act  had  no  reference  to  the  elder  patent.  There,  the 
first  link  (the  younger  patent)  was  void,  and  this  plainly 
appeared  of  record,  as  all  patents  in  Kentucky  are  recorded  ; 
it  follows,  that,  if  that  decision  is  adopted  as  a  true  construc- 
tion of  the  Illinois  statute,  the  case  before  us  must  be  decided 
lor  the  defendants ;  as  here  the  first  title  paper  offered  bv 
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them  is  in  the  same  condition  as  the  younger  Kentucky 
patent. 

The  cases  in  this  court  of  Pattons  Lessee  v.  JEastan^  1 
Wheat.,  476,  and  of  Walker  v.  Turner^  9  Id.,  641,  are  eiao 
relied  on  as  in  point.  The  latter  one  is  clearly  so.  It  held 
that  a  void  sheriff's  deed  was  no  deed,  and  could  not  be  given 
in  evidence  as  a  link  in  the  chain  of  title,  nor  be  upheld  by 
seven  years'  adverse  possession,  under  the  act  of  limitations 
of  Tennessee,  which  required  a  title  by  grant,  or  deed  of 
conveyance  founded  on  a  grant,  to  form  a  bar ;  and  which 
was  construed  to  require  connection  of  title.  This  court 
followed  the  supposed  settled  construction  of  the  courts  of 
Tennessee  on  their  own  statute.  But  this  was  a  mistake, 
there  not  being  any  such  settled  construction. 

In  1832,  the  case  of  Green  v.  Neal^  6  Pet.,  291,  again 
brought  before  this  court  the  same  question  on  the  Tennessee 
act.  At  that  time,  all  controversy  was  settled  by  a  decision 
of  the  Supreme  Court  of  Tennessee,  in  the  case  of  Qray  and 
♦4361  *-^^^^^^  V*  ^(^rby^s  Lessee^  Mart.  &  Y.  (Tenn.),  396, 
-'  which  held  that  a  sheriff's  sale  and  deed,  made  pursu- 
ant to  a  void  judgment,  in  a  case  where  no  jurisdiction  ex- 
isted in  the  court  entering  such  judgment,  was  a  sufficient 
connection  of  title ;  that  to  hold  otherwise  would  be  requir- 
ing a  good  connected  title,  and  a  virtual  repeal  of  the  statute. 
This  decision  was  followed  in  the  case  of  Ureen  v.  Neal;  and 
all  the  former  cases  decided  by  this  court  on  the  Tennessee 
act,  holding  that  a  void  deed  broke  the  connection,  were 
overruled,  and  are  of  no  authority  anywhere.  They  merely 
followed  a  supposed  settled  construction  in  the  first  two 
cases,  and  a  settled  one  in  the  last  case  of  Green  v.  Neal. 
And  so  we  would  now  be  bound  to  follow  the  settled  con- 
struction of  the  courts  of  Illinois,  if  any  such  existed,  on 
the  statute  before  us. 

My  opinion,  therefore,  is,  that  it  ought  to  be  certified  to 
the  Circuit  Court,  that  the  auditor's  deed  should  be  admitted 
in  evidence,  and  that  it  furnishes  color  of  title  on  which  the 
act  of  limitations  could  operate. 

ORDBB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Illinois,  and  on  the  point  and  question  on  which 
the  judges  of  the  said  Circuit  Court  were  opposed  in  opinion, 
and  which  was  certified  to  this  court  for  its  opinion,  agreeable 
to  the  act  of  Congress  in  such  case  made  and  provided,  and 
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was  argued  by  counsel.  On  consideration  whereof,  it  is  the 
opinion  of  this  court,  that  the  paper  offered  in  evidence  by 
the  defendant  is  a  void  deed  on  the  face  of  it,  and  was  not 
admissible  as  evidence  for  the  purpose  for  which  it  was 
offered.  Whereupon  it  is  now  here  ordered  and  adjudged, 
that  it  be  so  certified  to  the  said  Circuit  Court. 


♦Joseph  Webster,  Plaintiff  in  Error,  v.  Hugh  r*>io»T 

T.  Reid.  t^^^ 

Where  a  judgment  was  rendered  by  the  Supreme  Court  for  Iowa  Territory 
and  the  record  certified  to  this  court  by  tlie  Supreme  Court  of  the  State  of 
Iowa,  after  her  admission  into  the  Union,  and  the  subject-matter  is  within 
the  jurisdiction  of  this  court,  it  will  take  jurisdiction  over  the  case. 

Where  the  legislature  of  the  Territory  of  Iowa  directed  that  suits  might  be 
instituted  against  "  the  Owners  of  the  Half-breed  Lands  lying  in  Lee  County/' 
notice  thereof  being  given  through  the  newspapers,  and  judgments  were 
recovered  in  suits  so  instituted,  these  judgments  were  nullities.^ 

There  was  no  personal  notice  to  individuals,  nor  an  attachment  or  other  pro- 
ceeding against  the  land,  until  after  the  judgments/^ 

The  law  moreover  directed  that  the  court  should  decide  without  the  interven- 
tion of  a  jury  to  determine  matters  of  fact.  This  was  inconsistent  with  the 
Constitution  of  the  United  States. 

The  court  below  erred  in  not  permitting  evidence  to  be  offered  to  show  that 
the  judgments  were  fraudulent.  It  erred  also  in  not  allowing  the  defendant 
to  give  his  title  in  evidence.' 

The  defendant  ought  also  to  have  been  allowed  to  give  evidence  that  the 
judgments  had  not  been  obtained  in  conformity  with  the  law  which  required 
certain  preliminary  steps  to  be  taken.^ 

This  case  was  brought  up  by  a  writ  of  error  allowed  by 
John  F.  Kinney,  Judge  of  the  Supreme  Court  of  Iowa,  on  the 
10th  of  November,  1847.  The  writ  was  issued,  as  usual,  in 
the  name  of  the  President  of  the  United  States,  and  was 
addressed,  "To  the  Honorable  the  Judges  of  the  Supreme 
Court  of  the  Territoiy,  now  State,  of  Iowa." 

It  was  what  was  called  an  action  of  right  brought  by  Reid 
against  Webster,  to  recover  the  possession  of  160  acres  of 
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land  in  Lee  County,  then  in  the  Territory  of  Iowa.  The  suit 
was  brought  on  the  1st  of  October,  1844. 

The  facts  were  these. 

On  the  4th  of  August,  1824,  the  United  States  made  a 
treaty  with  the  Sac  and  Fox  Indians,  by  which  a  tract  of 
country  between  the  Des  Moines  and  Mississippi  Rivers  was 
reserved  for  the  use  of  the  Half-breeds  belonging  to  the  Sac 
and  Fox  Indians.  This  treaty  was  ratified  on  the  18th  of 
January,  1825. 

On  the  30th  of  June,  1834,  Congress  passed  the  following 
act  (4  Stat,  at  L.,  740)  :— 

**  Be  it  enacted,  &c..  That  all  the  right,  title,  and  interest, 
which  might  accrue  or  revert  to  the  United  States,  to  the  res- 
ervation of  land  lying  between  the  rivers  Des  Moines  and 
Mississippi,  which  was  reserved  for  the  use  of  the  Half-breeds 
belonging  to  the  Sac  and  Fox  nations,  now  used  by  them,  or 
some  of  them,  under  a  treaty  made  and  concluded  between 
the  United  States  and  the  Sac  and  Fox  tribes  or  nations  of 
Indians,  at  Washington,  on  the  4th  of  August,  1824,  be,  and 
the  same  are  hereby,  relinquished  and  vested  in  the  said 
mAOQi  Half-breeds  *of  the  Sac  and  Fox  tribes  or  nations  of 
-I  Indians,  who,  at  the  passage  of  this  act,  are,  under  the 
reservation  in  the  said  treaty,  entitled,  by  the  Indian  title  to 
the  same,  with  full  power  and  authority  to  transfer  their  por- 
tions thereof,  by  sale,  devise,  or  descent,  according  to  the 
laws  of  the  State  of  Missouri." 

On  the  16th  of  January,  1838,  the  territorial  legislature 
of  Wisconsin  passed  an  act  ifor  the  partition  of  the  Half-breed 
lands,  and  for  other  purposes.  The  preamble  to  the  act  was 
as  follows : — 

"  Whereas,  it  is  expedient  in  order  to  the  settlement  of 
that  tract  of  land  lying  between  the  Mississippi  and  Des 
Moines  Rivers,  commonly  called  the  *  Half-breed  lands,' 
which  was  reserved  for  the  Half-breeds  of  the  Sac  and  Fox 
tribes  of  Indians,  by  treaty  made  at  Washington  city, 
between  the  United  States  and  those  tribes,  on  the  4th  of 
August,  1824,  which  was  released  to  said  Half-breeds,  with 
power  to  convey  their  rights,  &c.,  by  act  of  Congress, 
approved  the  30th  of  June,  1834,  that  the  validity  of  the 
titles  of  the  claimants  should  be  determined,  and  partition  of 
said  lands  among  those  having  claims  should  be  made,  or  a 
sale  thereof,  for  the  benefit  of  such  valid  claimants;  now 
therefore.  Be  it  enacted,"  &c. 

The  act  directed  that  all  persons  claiming  any  interest  in 
said  lands  should  file,  within  one  year,  with  the  clerk  of  the 
District  Court  of  Lee  County,  a  written  notice  of  their 
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respective  claims,  &c.  Edward  Johnston,  Thomas  S.  Wilson, 
and  David  Brigham  were  appointed  commissioners  to  receive 
testimony  concerning  the  validity  of  claims,  who  should  be 
entitled  to  $6  per  diem.  The  act  consisted  of  twenty-four 
sections,  and  pointed  out  the  manner  in  which  the  commis- 
sioners should  discharge  their  duties.  Certain  persons  were 
also  appointed  to  sell  portions  of  the  laud  in  order  to  pay  all 
necessaiy  expenses. 

On  the  22d  of  June,  1838,  a  supplement  was  passed,  mak- 
ing certain  changes,  which  need  not  be  particularly  noticed. 

On  the  25th  of  January,  1839,  the  Council  and  House  of 
Representatives  of  the  Territory  of  Iowa  passed  an  act  re- 
pealing the  two  preceding  acts,  and  proceeding  as  follows: — 

"Sect.  2.  That  the  several  commissioners  appointed  by 
and  under  that  act  to  sit  and  take  testimony,  may  immedi- 
ately, or  as  soon  as  convenient,  commence  actions  before  the 
District  Court  of  Lee  County,  for  their  several  accounts 
against  the  owners  of  the  said  '  Half-breed  lands,'  and  give 
eight  weeks'  notice  in  the  Iowa  Territorial  Gazette  to  said 
owners  of  such  suits  ;  and  the  judge  of  said  District  Court, 
upon  the  trial  of  said  suits  before  it  at  its  next  term,  shall,  if 
said  accounts  are  deemed  correct,  order  judgment  for  the 
amount  and  costs  to  be  *entered  up  against  said  r*AQQ 
owners,  and  said  judgment  shall  be  a  lien  on  said  lands,  '- 
and  a  right  of  redemption  thereto;  said  judgment,  when 
entered,  shall  draw  interest  at  the  rate  of  twelve  per  cent, 
per  annum. 

"Sect.  8.  The  words  *  Owners  of  the  Half-breed  Lands 
lying  in  Lee  County,'  shall  be  a  sufficient  designation  and 
specification  of  the  defendants  in  said  suits. 

"Sect.  4.  All  the  expenses  necessarily  incurred  by  said 
commissioners  in  the  discharge  of  their  duties  under  the 
above-named  acts,  shall  be  included  in  their  accounts. 

"  Sect.  5.  The  trial  of  said  suit  or  suits  shall  be  before  the 
court,  and  not  a  jury;  and  this  act  shall  receive  a  liberal  con- 
struction, such  as  will  carry  out  the  spirit  and  intention 
thereof. 

"  Approved,  January  25, 1889." 

At  the  August  term,  1889,  of  the  District  Court  for  Lee 
County,  Edward  Johnston  and  David  Brigham,  two  of  the 
commissioners,  recovered  judgments  against  the  owners  of 
the  Half-breed  lands,  as  follows : — 

"Edward  Johnston  v.  Owners  of  the  Half-breed 
Lands,  lying  in  Lee  County,  I.  T. — In  Debt. 

"Now  comes    the    auditor,  appointed   by  the  court  to 
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examine,  adjust,  and  allow  the  accr*imt  of  the  |ilaintiff  in  the 
aboTe-entirled  cauie.  to  wit.  H.  T.  Keid,  Esq.,  and  makes 
report  that  he  duds  the  2:11a  of  #1.290  to  be  due  bom  said 
defendants  to  said  plidiiiiS^  wiiich  report  is  accepted  by  the 
court.  Whereapoo,  it  is  ordered  br  the  eonrU  that  the 
plaintiff  recover  of  the  defendants  the  sum  of  #1<,290,  to- 
gether with  his  costs  of  suit  in  this  behalf  expended.'' 

**  Dated  Bbigham  v.  The  Owkers  of  ths  Hau^-brebd 
Laxds,  lying  in  the  County  of  Lee. — h^  Debt^ 

^Now  comes  the  auditor,  appointed  by  the  court  to  ex- 
amine, adjust,  and  allow  the  account  of  the  plaintiff  in  the 
abore-entitled  cause,  to  wit,  Oliver  Weld.  Esq.,  and  makes 
report  that  he  finds  the  sum  of  $818  to  be  due  from  the  said 
defendants  to  said  plaintiff;  which  report  is  accepted  by  the 
court.  Whereupon,  it  is  ordered  by  the  court,  that  the 
plaintiff  recover  of  the  said  defendants  the  sum  of  #818,  the 
amount  stated  in  the  auditor's  report,  and  costs  in  his  behalf 
expended. 

On  the  26th  of  November,  1841,  executions  were  issued 
upon  the  above  two  judgments. 

On  the  1st  of  December,  1841,  the  sheriff  levied  the  execu- 
tions ^on  the  Half-breed  tract  of  land,  situated  between  the 
MisHLSHippi  and  Des  Moines  Rivers,  granted  by  treaty  to  the 

♦4401  *il^^f"l^^®^^^  of  *^®  Sac  and  Fox  trib^  of  Indians," 
-I  and  advertised  the  same  for  sale  on  the  1st  of  Januaiy, 
1842. 

On  the  Ist  of  January,  1842,  the  sheriff  sold  the  land,  con- 
taining 119,000  acres,  more  or  less,  to  Hugh  T.  Reid,  for  the 
sum  of  $2,884.66. 

On  the  2d  of  January,  1843,  William  Stotts,  sheriff  of  Lee 
County,  and  successor  of  the  sheriff  who  had  made  the  sale, 
executed  a  deed  to  Reid  for  the  following  tract,  viz : — 

^  All  that  tract  of  land  lying  between  the  Mississippi  and 
Des  Moines  Rivers,  and  south  of  a  line  drawn  from  a  point  on 
the  Des  Moines  River,  opposite  the  point  where  the  northern 
boundary  of  the  State  of  Missouri  strikes  the  same,  to  the 
Mississippi,  commonly  known  as  the  Half-breed  lands  lying  in 
Lee  County,  and  containing  119,000  acres,  more  or  less ;  the 
said  tract  of  land  lying,  oeing,  and  situate  in  the  county 
of  Lee  and  Territory  of  Iowa  aforesaid,  with  all  the  right, 
interest,  claim,  and  demand  of  the  said  owners  of  the  Half- 
breed  lands  lying  in  Lee  County,  in,  over,  and  to  the  same, 
and  every  part  and  parcel  thereoi ;  to  have  and  to  hold  all  the 
above-granted  premises  and  appurtenances  thereto  belonging, 
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or  in  any  wise  appertaining,  to  the  said  Hugh  T.  Reid,  his 
heirs  and  assigns  for  ever. 

On  the  1st  of  October,  1844,  Reid  brought  a  suit  against 
Webster,  and  filed  the  following  declaration : — 

"  Territory  of  lowa^  Lee  County^  88. 

"  Hugh  T.  Reid  v.  Joseph  Webster. 

"  Hugh  T.  Reid  claims  against  Joseph  Webster  a  tract  of 
land,  with  the  appurtenances,  lying  in  the  county  aforesaid, 
and  described  as  follows,  to  wit,  the  northeast  quarter  of  sec- 
tion 12,  in  township  67  north,  and  range  5  west,  containing 
160  acres,  more  or  less ;  and  thereupon  the  said  Hugh  T.  Reia 
says  that  he  has  right  to  the  immediate  possession  of  said 
property,  and  to  the  ownership  thereof  in  fee  simple,  and  also 
to  damages  for  its  detention,  and  offers  to  prove  that  such  is 
his  right.  H.  T.  Reid,  Attorney  for  himself. ^^ 


The  defendant  put  in  the  following  plea: — 

"  Territory  of  lowa^  Lee  County^  8ct, 

"  District  Court  of  said  County,  October  Term,  1841. 

"  Joseph  Webster  denies  the  right  of  Hugh  T.  Reid  to  the 
tract  of  land,  with  the  appurtenances,  and  damages  for  the 
detention  thereof,  as  set  forth  in  his  declaration,  or  to  any 
part  thereof;  and  hereupon  he  prays  a  jury  to  determine  the 
truth  of  this  plea. 

" Miller,  Mills,  &  Cochran,  for  Defendant'' 

*0n  the  12th  of  May,  1846,  the  cause  came  on  for  rutAA-t 
trial,  when  the  verdict  of  the  jury  was  for  the  plaintiff.  •- 

There  were  eight  bills  of  exceptions  taken  in  the  progress 
of  the  trial,  which  occupied  twenty-six  pages  of  the  printed 
record.  Into  them  were  incorporated  long  legislative  acts  and 
deeds,  of  which  a  summary  is  given  above. 

Instead  of  transcribing  these  long  exceptions,  it  will  be 
sufficient  to  state  the  points  involved. 

Fir8t  Exception. 

The  plamtiff  offered  in  evidence  the  two  judgments  given 
in  favor  of  Johnston  and  Brigham. 

This  was  the  first  evidence  offered  by  the  plaintiff  to  the 
jury.  The  defendant  objected  to  the  admissibility  of  the  judg- 
ments, as  being  rendered  without  jurisdiction  ;  but  the  court 
overruled  the  objections,  and  admitted  the  records,  to  which 
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the  defendant  excepts,  and  prays  the  court  to  sign  and  seal 
this  his  first  bill  of  exceptions,  which  is  done  at  the  time  the 
same  was  taken  on  the  trial. 

Chables  Mason,  Judge. 

Second  Exception, 

The  plaintiff  offered  in  evidence  the  above  judgments,  the 
executions  issued  thereon,  the  sheriff's  return  and  deed  to 
Reid ;  then  a  witness  to  prove  that  Webster  was  in  possession 
of  the  land  mentioned  in  the  declaration,  and  had  been  so 
since  the  year  1839  or  1840,  and  that  the  land  was  within 
the  Half-breed  reservation ;  and  then  the  various  legislative 
acts. 

The  defendant  then  moved  the  court  to  enter  a  nonsuit 
against  the  plaintiff,  which  motion  was  overruled  by  the  court, 
to  which  ruling  and  decision  the  defendant  excepts  and  praySi 
&c.  Charles  Mason,  Judge. 

Third  Exception, 

Be  it  known,  that  on  the  trial  of  this  cause,  after  the  plain- 
tiff had  closed  his  evidence,  and  defendant  had  moved  the 
court  for  a  nonsuit,  as  stated  in  a  bill  of  exceptions  numbered 
two  in  this  cause,  the  defendant  offered  to  prove  to  the  jury 
that  the  judgments,  executions,  sheriff's  sale,  and  sheriff's 
deed,  constituting  the  evidence  introduced  by  plaintiff,  was  all 
procured  by  fraud  by  said  plaintiff  and  others,  and  that  the 
whole  title  of  plaintiff  is  based  upon  fraud  and  fiction ;  to  the 
introduction  of  which  evidence  the  plaintiff  objected,  and  the 
court  sustained  the  exception,  and  ruled  that  such  evidence 
should  not  be  admitted;  to  which  defendant  excepts,  and 
prays  the  court  to  sign  and  seal  this  bill  of  exceptions. 

Charles  Mason,  Judge. 

*442]  ^Fourth  Exception. 

The  defendant  then  offered  evidence  to  show  the  condition 
of  the  Half-breeds,  and  then  the  following  deeds : — 

1837,  March  3.  Na-ma-tau-pas,  a  Half-breed,  to  John 
Bond. 

1837,  March  20.     John  Bond  to  Theophilus  BuUard, 

1838,  April  7.     BuUard  to  Webster,  the  defendant. 

The  plaintiff  objected  to  the  introduction  of  any  of  the  said 
deeds,  and  the  court  sustained  the  objection,  and  ruled  that 
they  should  be  excluded  from  the  jury,  to  which  opinion  the 
defendant  excepts,  and  prays  the  court  to  sign  and  seal  this 
bill  of  exceptions.  Charles  Mason,  Judge. 
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Fifth  Exception. 

Be  it  known,  that  on  the  trial  of  this  cause  the  defendant 
proved  that  he  acquired  the  possession  of  the  premises  de- 
scribed in  plaintiffs  declaration  by  a  purchase,  as  set  forth  in 
deeds  included  in  defendant's  fourth  bill  of  exceptions,  in  the 
year  1838 ;  that  at  the  time  he  purchased  there  were  improve- 
ments on  said  tract,  and  that  he  took  possession,  and  has 
been  in  possession  ever  since.  The  defendant  then  produced 
evidence,  and  offered  to  prove  by  parol  testimony,  that  no 
service  had  ever  been  made  upon  any  person  in  the  suits  in 
which  the  judgments  were  rendered  upon  which  the  sale  was 
made  to  plaintiff,  as  set  forth  in  defendant's  second  bill  of 
exceptions,  which  bUl  is  referred  to  here,  and  made  a  part  of 
this ;  that  no  notice  was  given  by  publication  of  the  pendency 
of  said  suit ;  that  the  plaintiff  was  the  counsel  that  procured 
said  judgments;  that  said  judgments  were  rendered  upon  a 
fictitious  demand,  and  never  proven  before  the  auditor ;  that 
Webster  and  the  owners  of  the  Half-breed  tract  of  land,  or 
some  of  them,  were  prevented  from  appearing  and  defending 
by  the  fraudulent  representations  of  said  plaintiff ;  that  the 
sale  was  in  fact  never  made  by  the  sheriff^  Taylor ;  that  the 
whole  return  of  the  sheriff,  Taylor,  was  a  iraudulent  and 
false  return.  The  plaintiff  objected  to  the  introduction  of 
every  part  of  said  testimony,  and  the  court  ruled  and  decided 
that  no  part  of  said  evidence  was  admissible,  and  ruled  that 
the  defendant  should  not  introduce  evidence  to  prove  any  of 
the  facts  above  stated;  to  which  ruling  and  decision  the 
defendant  excepts. 

Chables  Mason,  Judge. 

Sixth  Exception. 

Be  it  known,  that  on  the  trial  of  this  cause  the  defendant 
filed  an  affidavit,  as  follows,  to  wit :  "  Joseph  Webster  makes 
oath  and  says  that  a  certain  deed,  executed  by  Hawkins 
*Taylor,  sheriff  and  collector  of  Lee  County,  to  R.  F.  rmAAo 
Barrett,  dated  the  27th  of  September,  1841,  and  re-  ^ 
corded  in  Lee  County,  is  not  in  his  power  to  produce  on  this 
trial,  and  is  material  evidence  in  his  behalf,  to  be  read  in  the 
said  trial  of  JST.  T.  Reid  v.  %aid  Webster^  as  he  is  advised  by 
his  counsel.  Joseph  Webster. 

"  Sworn  and  subscribed  to  before  me,  this  15th  of  May, 
1846.  "  J.  C.  Walker,  Clerk. 

By  J.  G.  Walker,  Deputy.'^ 
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After  which,  offered  the  recorder's  record  of  Lee  CJounty 
as  evidence  of  the  deed  mentioDed  in  the  affidavit.  The 
plaintiff  objected,  the  conrt  sustained  the  objection,  and  mled 
that  the  record  of  the  deed  should  not  be  introduced  as  evi- 
dence ;  to  which  the  defendant  excepts  and  prays,  &c. 

Charles  Masok,  Judge. 

Seventh  Exception. 

The  plaintiff  offered  in  evidence  the  judgments,  the  execu- 
tion, and  the  deed  of  the  sheriff  to  Reid,  the  same  as  men- 
tioned heretofore.  The  defendant  exeei)ted,  but  the  court 
overruled  the  objection  and  admitted  the  deed,  to  which 
ruling  the  defendant  excepts  and  prays,  &c. 

Chables  Mason,  Judge. 

Eighth  Hxception. 

Be  it  remembered,  that,  on  the  trial  of  this  cause,  the 
plaintiff  proved  nothing  in  addition  to  the  evidence  intro- 
duced as  set  forth  in  bill  of  exceptions  number  two ;  all  the 
evidence  given  to  the  jury  by  the  plaintiff,  on  examination  in 
chief,  or  in  rebutting  evidence,  is  the  evidence  contained  in 
defendant's  bill  of  exceptions  on  the  motion  to  nonsuit  plain- 
tiff, and  it  is  here  referred  to  and  fully  admitted. 

Upon  this  state  of  facts  the  defendant  prays  the  court  to 
instruct  the  jury  as  follows,  to  wit : — 

1st.  That,  unless  it  was  proved  to  the  satisfaction  of  the 
jury  that  there  was  some  peraon  or  persons  within  the  Terri- 
tory of  Iowa,  at  the  time  of  the  issuing  of  the  process,  or 
appeared  at  the  trial,  or  at  some  stage  of  the  proceedings, 
that  were  within  the  jurisdiction  of  the  District  Court  of 
Lee  County,  during  the  pendency  of  the  suits  of  Johnston 
and  Brigham,  upon  which  this  title  accrued,  that  owned  or 
had  an  interest  in  those  lands,  they  must  find  for  the  de- 
fendant. 

2d.  That  unless  they  find,  from  the  evidence,  that  there 
were  owners,  and  persons  or  corporations,  other  than  the 
government,  who  were  owners,  or  had  an  interest  in  said 

*4441  ^*^^»  ^*  *^^®  commencement  of  these  suits  by  John- 
J  ston  and  Brigham,  they  must  find  for  the  defendant. 
3d.  That  unless  the  jury  find  that  some  one  or  more  of  the 
owners  of  the  Half-breed  tract  of  land  were  citizens  of  the 
Territory  of  Iowa  at  the  time  of  the  passage  of  the  act  of 
Iowa  legislature,  passed  January  25th,  1839,  or  between  that 
time  and  the  time  of  the  execution  of  the  deed  by  the  sheriff 
to  the  plaintiff,  they  must  find  for  the  defendant. 
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4th.  That  unless  it  has  been  proved  to  the  jury  that  the 
defendants  sued  by  Johnston  and  Brigham,  and  upon  whose 
judgments  the  plaintiff  claims  his  title,  were  a  corporation  by 
virtue  of  law,  and  acting  as  such,  are  liable  as  such,  or  a  part- 
nership firm  by  that  name,  or  some  kind  of  an  association  who 
had  assumed  the  name  of  Owners  of  the  Half-breed  Lands  in 
Lee  County,  the  plaintiff  cannot  recover. 

6th.  That  if  it  is  not  proved  to  the  jury  that  the  judgments 
of  Johnston  and  Brigham  were  rendered  against  some  person 
or  persons,  body  corporate  or  association  of  individuals,  whose 
existence  has  been  proved  to  exist  at  the  commencement  of 
the  suit,  or  at  the  rendition  of  the  judgments,  they  must  find 
for  the  defendant. 

6th.  That  a  judgment  against  a  dead  person,  or  a  person 
who  has  no  existence  whatever,  is  no  judgment  at  all  in  con- 
templation of  law,  and  a  sale  under  such  a  judgment  is  void. 

Which  said  instructions,  so  prayed  for  by  the  defendant,  as 
above  stated,  to  be  given  severally  as  stated  above  to  the  jury, 
the  court  refused  to  give,  and  the  court  refused  each  and 
every  instruction,  severally  above  prayed  for,  as  mentioned 
from  one  to  six ;  to  which  refusal,  and  ruling,  and  decision 
of  the  court  the  defendant  excepts,  and  prays  the  court  to 
sign  and  seal  this  bill  of  exceptions. 

Charles  Mason,  Judge. 

It  has  already  been  stated,  that  the  jury  found  a  verdict 
for  the  plaintiff.  Webster,  the  defendant,  sued  out  a  writ  of 
error,  and  carried  the  case  to  the  Supreme  Court. 

In  January,  1846,  the  Supreme  Court  of  the  Territory  of 
Iowa  affirmed  the  judgment  of  the  court  below,  when  Webster 
brought  the  case  up  to  this  court. 

It  was  submitted  upon  printed  argument  by  Mr.  Dixon^  for 
the  plaintiff  in  error,  no  counsel  appearing  for  the  defendant 
in  error. 

Mr.  Dixon^  for  plaintiff  in  error. 

We  allege  that  the  court  below  erred, — 

1st.  In  admitting  the  judgments  of  Johnston  and  Brigham, 
*the  executions,  the  levies,  the  sheriffs  returns  and  ^#445 
sheriff's  deed  under  them,  or  either  of  them,  as  evi-  '- 
dence  of  title  in  Reid,  the  defendant  in  error;  and 

2d.  In  excluding  the  evidence  offered  by  Webster,  the 
plaintiff  in  error,  to  defeat  tlie  alleged  title  of  Reid. 

And  first,  in  admitting  these  judgments  of  Johnston  and 
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Brigham,  and  the  proceedings  under  theiu,  as  evidence  of 
title  in  Reid. 

These  judgments  were  rendered  under  and  by  virtue  of  a 
law  of  the  territorial  legislature  of  Iowa,  passed  the  25th  of 
January,  1839. 

Admitting  for  the  present  the  entire  validity  and  constitu- 
tionality of  the  above  law,  yet  Reid,  in  order  to  avail  himself 
of  it,  and  establish  a  valid  title  under  it,  must  show  a  strict 
compliance  with  all  its  provisions.  The  aflBrmative  rests  with 
him.  It  being  a  statute  conferring  a  special  and  extraordinary 
remedy,  such  a  one  as  is  unknown  to  the  common  law,  no 
presumption  or  intendment  will  be  made  in  favor  of  a  judg- 
ment acquired  under  it,  but  the  party  claiming  must  show 
that  he  has  conformed  to  its  enactments. 

And  whether  the  court  rendering  these  judgments  was  one 
of  special  or  of  general  jurisdiction  is  immaterial ;  the  legal 
principle  and  the  reason  remain  the  same.  If  the  remedy  is 
summary  and  unusual  in  its  character,  a  compliance  with  the 
statute  must  be  affirmatively  shown,  in  whatever  court  that 
remedy  is  sought  to  be  enforced.  The  court  acquires  juris- 
diction in  this  case  by  virtue  of  the  statute  alone  ;  without  it 
the  court  would  be  powerless ;  and  to  justify  its  action  there 
must  be  affirmative  evidence  of  a  substantial  compliance  with 
the  requisition  of  the  law  from  the  inception  of  the  suit  to  its 
consummation.  This  principle  of  law  is  well  established,  and 
but  few  authorities  are  necessary  to  support  it.  See  3  Phil. 
&  Cowen  on  Ev.,  946,  987,  988,  989,  1016,  and  cases  there 
cited ;  6  Wheat.,  49. 

In  Massachusetts,  it  is  stated,  where  a  statute  gives  a  new 
power,  and  at  the  same  time  provides  the  means  of  execut- 
ing it,  those  who  claim  the  power  can  execute  it  in  no  other 
way.  Andover  and  Medford  Turnpike  Co.  v.  Goulds  6  Mass., 
40.  See  also  14  Mass.,  286 ;  1  Black.,  39.  And  where  a 
summary  remedy  is  given  by  statute,  those  who  wish  to  avail 
themselves  of  it  must  be  confined  strictly  to  its  provisions, 
and  shall  take  nothing  by  intendment.  Logwood  v.  Hunt^- 
ville^  Minor  (Ala.),  23;  Childress  v.  McGehee^  Id.,  131; 
Crawford  v.  State^  Id.,  143;  Yancy  v.  Hankins^  Id.,  171. 
And  as  to  the  same  doctrine,  see  1  Mass.,  108 ;  2  Yerg. 
(Tenn.),  486,  493;  10  Wend.  (N.  Y.),  76. 

And  where  a  court  of  general  jurisdiction  has  special 
♦4461  **u*hority  conferred  upon  it  by  statute,  it  is  quoad  hoe 
J  an  inferior  or  limited  court.  3  Phil.  &  Cowen  on 
Ev.,  946,  cites  6  Wheat.,  119 ;  12  Wend.  (N.  Y.),  9,  11. 

In  Denning  v.  Cqrwin^  11  Wend.  (N.  Y.),  647,  there  was 
a  judgment  in  partition ;  and  because  it  did  not  appear  by 
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the  record  that  the  parties  were  before  the  court,  or  shown 
to  the  court  that  the  owners  were  unknown,  it  was  held  to  be 
void.     The  court  in  this  case  was  one  of  general  jurisdiction. 

In  Kentucky  the  court  say  that  statutes  authorizing  pro- 
ceedings against  absent  defendants  and  unknown  heirs  upon 
constructive  notice  by  publication,  must  be  strictly  pursued. 
Brown  v.  Wood,  6  J.  J.  Marsh.  (Ky.),  11, 14,  29,  30, 198, 197. 

In  this  court  the  same  principles  have  been  fully  sustained. 
Stead's  Executors  v.  Course,  4  Cranch,  403.  The  principle 
is  laid  down,  that  a  collector  in  the  sale  of  land  must  act  in 
conformity  with  the  law,  and  the  purchaser  is  bound  to  in- 
quire whether  he  has  so  acted. 

Williams  et  al.  v.  PeytovUs  Lessee,  4  Wheat.,  77.  It  is  said 
that  in  all  cases  of  a  naked  power  not  coupled  with  an  inter- 
est, the  law  requires  that  every  prerequisite  to  the  exercise 
of  that  power  must  precede  its  exercise ;  and  in  the  same 
case,  in  speaking  of  publications,  the  court  say,  "  The  pur- 
chaser ought  to  preserve  these  gazettes,  and  the  proof  that 
these  publications  were  made." 

And  in  Thatcher  v.  Powell,  6  Wheat.,  119,  the  court  pro- 
ceeded to  say:  "Previous  to  an  order  for  a  sale  of  land,  and 
subsequent  to  the  report  of  the  sheriff,  certain  publications 
are  to  be  made,  in  the  manner  and  form  prescribed  by  the  act. 
These  publications  are  indispensable  preliminaries  to  the  order 
of  sale.  They  do  not  appear  to  have  been  made.  The  judg- 
ment against  the  land  was  given  at  the  January  term,  1802, 
on  motion,  without  its  appearing,  by  recital  or  otherwise,  that 
the  requisites  of  the  law  in  this  respect  had  been  complied 
with,  and  that  the  tax  still  remained  unpaid.  We  think  this 
ought  to  have  appeared  on  the  record.  The  argument  is,  that 
the  judgment  for  these  errors  in  the  proceedings  of  the  county 
court  may  be  voidable,  but  is  not  void ;  that  until  it  be  re- 
versed, it  is  capable  of  supporting  those  subsequent  proceed- 
ings which  were  founded  on  it. 

"  We  think  otherwise.  In  summary  proceedings,  where  a 
court  exercises  an  extraordinary  power  under  a  special  statute 
prescribing  its  course,  we  think  that  course  ought  to  be  ex- 
actly observed,  and  those  facts  especially  which  give  jurisdic- 
tion ought  to  appear  in  order  to  show  that  its  proceedings  are 
coram  judice^  See  also  to  the  same  point,  Ronkendorff  v. 
Taylor* s  Lessee,  4  Pet.,  359. 

*In  Bloom  v.  Burdick,  1  Hill  (N.  Y.),  141,  the  court  rnkAAi 
say  that,  "in  every  form  in  which  the  question  has  •■ 
arisen,  it^has  been  held,  that  a  statute  authority  by  which 
a  man  may  be  deprived  of  his  estate  must  be  strictly  pur- 
sued."    The  same  doctrine  will  be  found  in  Rea  v.  McEach' 
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ron,  13  Wend.  (N.  Y.),  465  ;  Atkins  v.  Kinnan,  20  Id.,  241 ; 
and  in  Jackson  v.  Shepard^  7  Cow.  (N.  Y.),  88,  as  cited  in  1 
Hill,  supra. 

In  Jackson  v.  Esty^  7  Wend.  (N.  Y.),  148,  C.  J.  Savage 
says :  '^  It  is  a  cardinal  principle,  that  a  man  shall  not  be  di- 
vested of  his  property  but  by  his  own  acts,  or  the  operation 
of  law ;  and  where  proceedings  are  instituted  to  change  the 
title  to  real  estate  by  operation  of  law,  the  requirement  of  the 
law  under  which  the  proceedings  are  had  must  be  strictly 
pursued."  And  "  when  laws  are  to  be  taken  under  a  statute 
authority,  in  derogation  of  the  common  law,  every  requisite 
of  the  statute  having  the  semblance  of  benefit  to  the  owner 
must  be  strictly  complied  with."  Sharp  v.  Johnson^  4  Hill 
(N.  Y.),  99 ;  Atkins  v.  Kinnan,  20  Wend.  (N.  Y.),  241. 

In  the  case  in  1  Hill,  the  decision  of  the  court  in  Denning 
V.  Corwin^  11  Wend.,  647,  is  restricted  to  the  facts  before  the 
court.  The  broad  doctrine,  that  the  judgment  of  a  superior 
court  is  void  if  the  record  do  not  show  jurisdiction,  is  denied ; 
but  it  is  not  denied  that  the  judgment  of  a  superior  court  in 
summary  proceedings,  where  it  exercises  an  extraordinary 
power  under  a  special  statute  prescribing  its  course,  is  void, 
if  the  record  do  not  show  jurisdiction.  See  Foot  v.  Stevens^ 
17  Wend.  (N.  Y.),  483,  and  Hart  v.  Seixas,  21  Id.,  40. 

Can  there  be  a  doubt  of  this  being  a  law  giving  a  special 
and  extraordinary  remedy  ?  Does  it  not  conflict  with  the 
modes  of  judicial  procedure  known  to  the  common  law?  Let 
us  examine  its  peculiar  provisions  for  a  moment.  It  is  made 
for  the  benefit  of  three  persons  alone,  and  none  others ;  it  is 
passed  to  authorize  the  collection  of  accounts  accruing  by 
virtue  of  a  law  of  doubtful  constitutionality,  without  snow- 
ing any  special  necessity  for  legislative  interference;  it  waives 
all  personal  service  of  notice  upon  the  defendants,  and  sub- 
stitutes constructive  notice  by  publication  ;  it  authorizes  suit 
against  a  something  by  the  designation  of  the  "  Owners  of  the 
Half-breed  Lands  in  Lee  County,"  and  not  against  any  indi- 
vidual by  name ;  it  allows  interest  upon  its  judgments  at  the 
rate  of  twelve  per  cent,  per  annum,  when  six  per  cent,  was 
the  established  rate.  See  Laws  of  Iowa  (1839),  p.  276.  It 
gives  to  the  commissioners  their  expenses  in  addition  to  their 
per  diem  allowance,  while  no  expenses  were  allowed  them  by 
the  act  establishing  the  commission  ;  it  then  composedly  sets 
at  defiance  the  Constitution  of  the  United  States,  and  the 

*4481  ^r^^"^"^®  *^f  1787,  by  prohibiting  the  trial  by  jury, 
J  and  in  conclusion,  with  an  eflfrontery  only  surpassed 
by  its  absurdity,  requires  the  court  to  give  it  a  "  liberal  con* 
atruction." 
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We  think,  then,  we  are  correct  in  pronouncing  it  a  special 
and  extraordinary  statute ;  remarkable  for  the  modest  learn- 
ing and  critical  sagacity  it  displays  in  constitutional  and 
common  law  jurisprudence ;  and  still  more  remarkable  for  the 
nice  sense  of  justice  it  manifests  to  extend  exact  and  even- 
handed  justice  to  the  citizen.  Surely  the  poet  was  rapt  in 
prophetic  vision  when  he  exclaimed,  ^^  A  little  learning  is  a 
angerous  thing." 

We  now  contend  that  it  was  necessary  for  Reid,  in  order 
to  recover  under  this  law,  to  have  shown, — 

1st.  The  existence  of  a  corporation,  association,  or  company, 
legally  constituted,  and  clothed  with  authority  to  sue  and  be 
sued  by  the  designation  of  the  ^'  Owners  of  the  Half-breed 
Lands  lying  in  Lee  County." 

2d.  That  such  company  were  the  owners  of  the  land  in 
controversy,  or  that  Webster,  or  some  one  under  whom  he 
claimed,  was  in  fact  an  associate  or  member  of  such  company, 
and  bound  by  its  acts. 

8d.  That  eight  weeks'  notice  of  such  suit  was  published  in 
the  Iowa  Territorial  Gazette ;  and 

4th.  That  the  trial  took  place  before  the  Lee  County  Dis- 
trict Court,  and  not  before  a  jury. 

Now  it  appears  from  the  bills  of  exceptions,  that  not  one  of 
these  things  was  shown  or  in  proof  on  the  trial  of  this  cause, 
and  that  the  recovery  was  had  upon  the  production  of  the 
judgments  alone. 

In  this  case  Reid  recovered  by  virtue  of  judgments  against 
"Owners  of  Half-breed  Lands,"  &c.  This  is  not  the  name 
of  an  individual.  It  is  not  a  name  known  to  the  law,  except 
as  an  incorporation.  There  ought  to  have  been  an  averment 
and  proof  of  the  existence  of  such  a  corporation.  Louisville 
Railroad  Co.  v.  Letsouj  2  How.,  497.  See  also  Williams  v. 
Bank  of  Michigan,  7  Wend.  (N.  Y.),  640 ;  Welland  Canal  Cq. 
V.  Hathaway,  8  Id.,  480.  In  Portsmouth  Livery  Co.  v.  Watr 
son,  10  Mass.,  91,  it  is  said  that  the  existence  of  private  incojv 
porations,  established  by  the  laws  of  Massachusetts,  and  that 
of  all  corporations  established  by  the  laws  of  other  States, 
must  be  proved  as  a  fact. 

But  again,  the  fact  of  the  defendants  being  denominated 
"  Owners,"  &c.,  did  not,  per  se,  constitute  them  owners,  nor 
confer  any  title  to  the  farm  in  litigation  upon  them,  notwith- 
standing it  might  be  situated  within  the  boundaries  of  the 
Half-breed  tract.  It  was,  therefore,  indispensable  either  to 
have  *shown  title  in  those  "  Owners,"  deduced  from  v^aa^ 
some  common  source,  or  to  have  connected  Webster  ■■ 
with  the  company,  by  the  name  of  "  Owners,"  &c.    Neither 
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was  done ;  and  we  conceive  this  to  be  fatal  to  Reid's  recovery. 
A  special  statute,  incorporating  certain  persons  for  purposes 
of  private  advantage  or  emolument,  does  not  bind  (say  the 
courts)  any  person  named  therein,  unless  he  consent  thereto. 
Ellis  V.  Marshall,  2  Mass.,  269 ;  LiUle  v.  Frost,  3  Id.,  106, 116. 
And  in  Beatty  v.  Lessee  of  Knowles,  4  Pet.,  167,  it  is  decided 
that  a  private  act  of  incorporation  cannot  affect  the  rights  of 
individuals  who  do  not  assent  to  it ;  and  that  in  this  respect 
it  is  considered  in  the  light  of  a  contract,  is  a  position  too 
clear  to  admit  of  controversy.  How,  then,  are  we  to  be 
bound,  or  our  rights  affected,  by  a  judgment  against  a  com- 
pany, the  existence  of  which  is  not  proved,  in  whom  no  title 
is  shown,  and  as  to  whom  we  are  strangers? 

We  were  in  possession  of  the  property,  and  had  been  in 
{)08session  for  several  years,  and  possession  is  primd  facie 
evidence  of  title  and  ownership.  Adams  on  Eject.,  32,  and 
notes ;  Id.,  819,  note  2 ;  Jackson  v.  Hillsborough,  1  Dev.  &  B. 
(N.  C),  177.  And  the  law  will  never  construe  a  possession 
tortuous,  except  from  necessity;  but  will  consider  every 
possession  lawful,  the  commencement  and  continuance  of 
which  are  not  proved  to  be  wrongful.  6  Cond.  R.,  242. 
Such  being  the  presumption  of  law,  what  evidence  is  intro- 
duced by  Reid  to  destroy  that  presumption  ?  The  "  Owners," 
&c.,  are  not  proved  ever  to  have  been  in  possession,  nor  ever 
to  have  held  or  claimed  any  title.  What  semblance  of  right 
or  virtue,  then,  is  there  in  these  judgments,  unaided  by  other 
proof,  that  we  should  be  dispossessed  of  our  property,  and 
deprived  of  our  home.  We  humbly  conceive  there  is  none. 
We  have  no  connection  with  these  assumed  "  Owners,"  &c. 
We  claim  by  distinct  title ;  and  unless  Reid  shows  their  legal 
existence,  and  title  in  them  from  some  common  source,  or 
connects  us  with  them,  he  cannot  recover  from  us,  or  affect 
our  interests. 

It  was  also  necessary  for  Reid  to  have  shown  on  the  trial, 
that  there  was  eight  weeks'  notice  of  the  commencement  of 
these  suits  published  in  the  Iowa  Territorial  Gazette,  pre- 
viously to  the  entry  of  the  judgments.  This  is  a  distinct  and 
substantive  requirement  of  the  law.  Without  such  published 
notice,  the  court  had  no  power  to  render  judgment.  It  was 
indispensable  to  jurisdiction.  It  is  not  pretended  that  any 
such  proof  was  offered,  and  can  it  be  said  that  this  was  not 
indispensable?  Here  the  law  dispenses  with  all  personal 
service;  no  human  being,  no  legal  body,  is  required  to  be 
♦4^01  '^^^i^^d  according  to  the  mode  pointed  out  by  the 
J  common  law,  by  *reason,  and  by  common  justice.  Con- 
structive notice  is  substituted.  A  mere  publication  for  a  short 
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Eeriod  of  time,  addressed  to  an  unknown  bod)%  is  declared  to 
e  suflBcient.  Can  it  be  that  it  is  not  necessary  to  prove  this 
publication,  as  preliminary  to  the  introduction  of  the  judg- 
ments in  evidence?  Is  the  principle,  consecrated  by  the 
venerable  system  of  the  common  law,  and  incorporated  into 
our  constitutions,  that  no  person  shall  be  deprived  of  his 
property  unless  by  due  process  of  law,  to  be  thus  trifled  with 
and  frittered  away?  This  court  has  always  appreciated  and 
held  sacred  this  right  of  the  citizen  to  due  notice  of  judicial 
proceedings  against  him ;  and  it  affords  us  pleasure  to  quote 
its  bold  and  eloquent  language.  In  Shriver'a  Lessee  v.  Lynn 
et  al.^  2  How.,  60,  the  court  say,  "No  court,  however  great 
may  be  its  dignity,  can  arrogate  to  itself  the  power  of  dispos- 
ing of  real  estate  without  the  forms  of  law.  It  must  obtain 
jurisdiction  of  the  thing  in  a  legal  mode.  A  decree  without 
notice  would  be  treated  as  a  nullity." 

And  whenever  original  jurisdiction  is  exercised,  "  It  is  ad- 
mitted that  the  service  of  process  or  notice  is  necessary  to 
enable  a  court  to  exercise  jurisdiction  in  a  case ;  and  if  juris- 
diction be  taken  where  there  has  been  no  service  of  process  or 
notice,  the  proceeding  is  a  nullity.  It  is  not  only  voidable, 
but  it  is  absolutely  void."  Lessee  of  Walden  v.  Craig's  Heirs 
et  aU  14  Pet.,  154. 

In  Hollingsworth  v.  Barbour  et  al.^  4  Pet.,  475,  the  court 
say,  "  It  is  an  acknowledged  general  principle,  that  judgments 
and  decrees  are  binding  only  upon  parties  and  privies.  The 
reason  of  the  rule  is  founded  in  the  immutable  principles  of 
natural  justice,  that  no  man's  rights  should  be  prejudiced  by 
the  judgment  or  decree  of  a  court,  without  an  opportunity  of 
defending  the  right." 

Now  what  opportunity  does  it  appear  that  we  have  had  to 
defend  our  right?    None  whatever. 

There  are  many  decisions  showing  the  necessity  of  publica- 
tion, and  proof  thereof,  in  order  to  confer  jurisdiction. 

In  Denning  v.  Crowin^  11  Wend.  (N.  Y.),  647,  above  cited, 
the  court  state,  that  the  New  York  statute  of  partition  gives 
the  court  no  jurisdiction  to  take  any  step  against  unknown 
owners  until  notice  has  been  published  accoraing  to  the  stat- 
ute, and  this  must  appear  by  the  record. 

It  is  not  sufficient  that  an  order  of  publication  is  had  in  a 
chancery  cause  ;  proof  of  the  publication  must  also  be  made. 
4  Eq.  Dig.,  488,  §  20,  cites  4  Stew.  &  P.  (Ala.),  84. 

If  a  decree  be  taken  by  publication  against  an  absent  de- 
fendant, the  statements  in  the  bill  are  not  evidence  in  any 
collateral  contest.     3  Eq.  Dig.,  389,  §  2.  r*4'"l 

*A  printer's  certificate  of  publication  of  an  order  ^ 
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against  non-residents  mnst  be  copied  in  the  record.  A 
statement  that  it  was  filed  is  insuAicient  to  sliow  that  the 
defendant  has  proper  notice.  3  £q.  Dig.,  525,  §  2,  cites  3  J. 
J.  Mai-sh.  (Ky.),  105. 

A  recital  in  a  decree  of  the  publication  of  the  order  against 
iui  absent  defendant  does  not  prove  it,  but  the  evidence  must 
be  filed.     3  Eq.  Dig.,  552,  §  3 ;  4  Mon.  (Ky.),  544. 

And  in  1  McLean,  321,  it  is  decided  that  facts  must  be 
stated  to  enable  the  court  to  judge.  A  statement  by  the 
auditor,  that  land  was  legally  advertised  and  sold,  cannot  be 
received  as  evidence ;  facts  must  be  sUited.  In  Parker  v. 
Hides  Lessee^  9  Cranch,  64,  cited  in  4  Cond.  R.,  397,  a  sale 
was  declared  to  be  invalid  because  it  did  not  appear  in  evi- 
dence that  the  publications  required  by  the  ninth  section  of 
the  act  had  been  made ;  the  court  inferred  that  they  had  not 
been  made,  and  considered  the  case  as  if  proof  of  the  negative 
had  been  given  by  the  plaintiff  in  ejectment.  The  same  point 
was  decided  in  4  Cond.  R.,  397. 

Other  decisions  might  be  introduced,  but  the  above  abun- 
dantly establish  the  doctrine  for  which  we  contend :  that  the 
defendant  must  have  the  notice  required  by  law ;  and  when 
the  statute  prescribes  a  kind  of  notice  diflfering  from  the  com- 
mon law  mode,  a  compliance  with  such  statute  must  be  af- 
firmatively shown.  If  the  publication  pointed  out  by  law  was 
necessary  to  jurisdiction,  and  the  court  cannot  presume  the 
fact  of  publication  unless  from  proof,  then  the  omission  of 
such  proof  on  the  trial  by  Reid  is  equivalent,  as  far  as  we  are 
interested,  to  an  established  want  of  jurisdiction  in  the  court 
pronouncing  these  judgments.  Jurisdiction  is  defined  to  be 
the  power  to  hear  and  determine;  this  power  can  only  be 
brought  into  exercise  by  publication ;  there  is  no  evidence  of 
publication  in  this  case,  and  as  it  cannot  be  presumed,  the 
consequence  is  obvious,  that  these  judgments  were  void  acts, 
without  validity,  and  incapable  of  conferring  powers  or  rights. 
For  wherever  a  court  acts  without  jurisdiction,  its  decrees, 
judgments,  and  proceedings  are  absolute  nullities,  powerless 
as  evidence  for  any  purpose  whatever.  "  They  are  not  void- 
able, but  simply  void,  and  form  no  bar  to  a  recovery  sought, 
even  prior  to  a  reversal  in  opposition  to  them.  They  consti- 
tute no  justification  ;  and  all  persons  concerned  in  executing 
such  judgments  or  sentences  are  considered  in  law  trespassers. 
This  distinction  runs  through  all  the  cases  on  the  subject,  and 
it  proves  that  the  jurisdiction  of  any  court  exercising  author- 
ity over  a  subject  may  be  inquired  into  in  every  other  court 
where  the  proceedings  of  the  former  are  relied  on,  and  brought 
before  the  latter  by  the  party  claiming  the  benefit  of  such 
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•proceedings."  Elliott  et  ah  v.  Peinol  et  al.^  1  Pet.,  r#j^co 
840.  See  also  5  Cond.  R.,  758 ;  2  McLean,  477 ;  18  L  ^^^ 
Pet.,  511 ;  and  especially,  Lessee  of  Hickey  et  ah  v.  Stewart 
et  ahy  8  How.,  762,  where  the  whole  doctrine  is  well  laid 
down. 

The  judgments  ought  not  to  have  been  admitted  in  evi- 
dence on  the  trial  in  this  cause,  for  the  further  reason,  that 
upon  their  face  they  appear  to  have  been  respectively  founded 
upon  the  report  of  an  auditor  appointed  by  the  court,  which 
report  the  court  merely  confirmed.  The  examination  of  wit- 
nesses and  vouchers,  and  the  ascertainment  of  the  amount  of 
indebtedness,  were  all  performed  by  the  auditor,  and  not  by 
the  court.  The  auditor  does  not  return  the  facts  and  evi- 
dence upon  which  his  report  is  based,  and  from  which  his 
conclusions  are  drawn,  so  that  the  court  might  exercise  a  judi- 
cial judgment  over  it,  but  he  simply  specines  the  amount  he 
finds  to  be  due,  and  upon  which  finding  and  statement  the 
court  enters  up  judgment.  Now  the  law  requires  the  trial 
to  take  place  before  the  court.  It  gives  no  power  of  substi- 
tution to  the  judge.  It  nowhere  speaks  of  an  auditor  or  any 
other  auxiliary  officer  acting  in  the  matter.  It  conferred 
power  upon  the  judge  alone  ;  and  it  is  well  settled,  that  judi- 
cial power  cannot  be  delegated  unless  expressly  authorized  by 
law.  The  legislature  enacting  this  law  demonstrate  their  un- 
bounded confidence  in  the  judge  by  abolishing  the  trial  by 
jury,  and  at  the  same  time  clothing  him  with  magisterial 
authority  over  the  whole  matter  in  the  nature  of  a  personal 
and  judicial  trust.  The  recitals  in  the  iudgments  themselves 
show  that  he  did  not  exercise  any  judgment  in  the  matter. 
How  could  he  have  done  so,  when  he  placed  his  judgment 
and  his  conscience  in  the  keeping  of  another  ?  To  say  the 
least,  there  was  a  great  want  of  ordinary  prudence  and  cir- 
cumspection on  the  part  of  the  court,  if  there  was  not 
a  palpable  and  inexcusable  violation  of  duty.  It  is  enough 
that  we  are  deprived  of  a  jury,  without  also  being  ae- 
prived  of  a  judge,  in  pronouncing  these  judgments  which 
are  now  brought  forward  under  color  of  law  to  filch  from 
us  the  hard  earnings  of  years  of  toil.  For  all  practical 
purposes,  the  auditor,  and  not  the  court,  pronounced  these 
judgments. 

The  above  reasoning  is  predicated  of  the  supposition,  that 
the  act  under  which  those  judgments  were  rendered  was  a 
valid  and  constitutional  law.  This  we  deny.  We  feel  con- 
fident in  affirming  that  the  act  never  had  a  valid  existence. 
A  legal  judgment  never  could  be  recovered  under  it.  Hav- 
ing no  power,  it  could  confer  no  power.     No  judicial  tribunal 
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could  confirm  or  transmit  any  rights  through  its  instrumen- 
tality. It  was  utterly  powerless  for  any  valid  purpose  what- 
ever.    And  our  reasons  are, — 

mAP^o-]  *lst.  It  was  made  in  subversion  of  principles  of 
-■  common  right,  and  therefore  void.  It  attempts  to  do 
away  with  the  necessity  of  personal  service  of  process  in  the 
commencement  of  actions.  This,  as  we  have  shown,  would 
endanger  the  safety  of  persons  and  property.  It  aims  to  give 
to  three  persons  extraordinary  and  additional  privileges  and 
remedies  in  the  collection  of  their  debts,  which  are  not  given 
or  extended  to  others.  It  is  thus  exclusive,  operates  partially, 
and  is  against  common  right.  It  directly  gives  to  them  a  rat« 
of  interest  upon  their  judgments  double  what  the  laws  of  Iowa 
give  to  any  other  citizen.  No  reason  is  assigned,  and  no 
necessity  shown  to  exist,  for  awarding  such  a  preference ;  and 
this  is  also  against  common  right.  Now  the  cases  say  that 
statutes  passed  against  the  plain  and  obvious  principles  of 
common  right  and  common  reason  are  null  and  void,  so  far  as 
they  are  calculated  to  operate  against  these  principles.  Ham 
v.  Mac  Claws,  1  Bay  (S.  C),  93,  and  see  Morrison  v.  Bark9- 
dale.  Harp.  (S.  C),  101. 

2.  It  is  in  violation  of  the  Constitution  of  the  United 
States,  of  the  Ordinance  of  1787,  and  of  the  organic  law  of 
1838,  establishing  the  territorial  government  of  Iowa. 

The  Constitution  of  the  United  States  guaranties  the  right 
of  trial  by  jury.     Amendment  to  Constitution,  Article  7. 

The  Ordinance  of  1787,  organizing  the  Northwestern  Ter- 
ritory, art.  2,  secures  to  its  inhabitants  the  trial  by  jury,  that 
all  judicial  proceedings  shall  be  according  to  the  course  of  the 
common  law,  and  that  no  man  shall  be  deprived  of  his  prop- 
erty but  by  the  judgment  of  his  peers,  or  the  law  of  the  land. 
And  the  organic  law  of  1838,  sect.  12,  extends  to  the  inhab- 
itants of  Iowa  the  rights,  privileges,  and  immunities  previ- 
ously granted  and  secured  to  the  inhabitants  of  Wisconsin, 
and  of  course  includes  the  above  provisions  in  the  Ordinance 
of  1787. 

The  fifth  section  of  the  law  in  question  provides,  "  that  the 
trial  of  said  suit,  or  suits,  shall  be  before  the  court,  and  not  a 
jury." 

Now,  it  would  appear  to  be  suflBcient,  to  place  these  consti- 
tutional and  organic  restrictions  upon  the  territorial  legisla- 
ture in  juxtaposition  with  the  above  legislative  provision,  in 
order  to  demonstrate  their  absolutely  irreconcilable  character. 
The  statement  itself  would  seem  to  involve  an  inconsistency 
so  glaring,  that  all  reasoning  upon  it  would  be  superfluous. 
But  as  it  is  a  constitutional  inquiry,  involving  the  validity  of 
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legislative  enactment,  and  in  its  determination  affecting 
deeply  the  interests  and  rights  of  the  citizen,  it  may  not  be 
improper  to  examine  briefly  the  laws  and  the  authorities  on 
the  subject ;  *for  whatever  jeopardizes  for  a  moment  t-^au 
the  integrity  of  the  trial  by  jury  ought  to  be  strictly  •- 
scrutinized  and  condemned. 

"  The  impartial  administration  of  justice,"  says  an  eminent 
jurist,  "  which  secures  both  our  persons  and  our  properties,  is 
the  great  end  of  civil  society ;  and  it  is  the  most  transcendent 
privilege  which  any  subject  can  enjoy,  or  wish  for,  that  he 
cannot  be  affected  either  in  his  property,  his  liberty,  or  his 
person,  but  by  the  unanimous  consent  of  twelve  of  his  neigh- 
bors and  equals."  This  was  written  nearly  a  century  ago,  and 
is  equally  true  now  as  then.  The  right  is  as  sacredly  cher- 
ished and  vigilantly  guarded  as  ever.  "  It  is  enthroned  in  the 
hearts  of  the  people,  it  is  enshrined  in  the  sanctuary  of  the 
Constitution,  and  as  well  might  the  frantic  suicide  hope  that 
the  act  which  destroys  his  miserable  body  should  extinguish 
his  eternal  soul,"  as  any  individual  or  body  of  men  expect 
with  impunity  to  attack  or  overthrow  this  glory  of  the  law 
and  invaluable  privilege  of  the  citizen.  See  Parsons  v.  Bed- 
ford, 8  Pet.,  446. 

We  suppose  it  will  not  be  controverted,  that  territorial  leg- 
islatures are  restricted  in  the  exercise  of  legislative  power  to 
such  as  is  expressly  given  them  by  the  law  of  Congress  organ- 
izing the  territorial  government.  That  law  constitutes  their 
charter  ;  under  it  they  act,  and  by  virtue  of  it  alone  are  their 
acts  valid.  Judge  Story  says :  "  As  the  general  government 
possesses  the  right  to  acquire  territory,  either  by  conquest 
or  by  treaty,  it  would  seem  to  follow,  as  an  inevitable  con- 
sequence, that  it  possesses  the  power  to  govern  what  it  has 
so  acquired.  The  territory  does  not,  when  so  acquired,  be- 
come entitled  to  self-government,  and  is  not  subject  to  the 
jurisdiction  of  any  State.  It  must  consequently  be  under  the 
dominion  and  jurisdiction  of  the  Union,  or  it  would  be  with- 
out any  government  at  all."  8  Story  on  Const.,  193,  194 ; 
American  Ins,  Co.  v.  Canter,  1  Pet.,  611. 

And  again :  "  What  shall  be  tlie  form  of  government  estab- 
lished in  the  territories  depends  exclusively  upon  the  discre- 
tion of  Congress.  Having  a  right  to  erect  a  territorial  govern- 
ment, they  may  confer  on  it  such  powers,  legislative,  judicial, 
and  executive,  as  they  deem  best."  See  8  Story  on  Const., 
195. 

Territories  are,  then,  nothing  but  political  corporations, 
exercising  such  powers  alone  as  are  conferred  by  the  charter 
of  incorporation,  or  act  organizing  them.     We  examine  this 
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charter  or  act,  and  find  that  the  Ordinance  of  1787  is  adopted 
as  a  part  of  it;  and  in  that  Ordinance  are  contained  the 
restrictive  enactments  above  enumerated.  We  suppose,  also, 
that  in  the  consti-uction  of  these  provisions  we  must  refer  to 
the  expositions  and  decisions  of  the  common  law,  wherein 
*AP.t^-\  these  provisions  *have  received  an  appropriate  and 
J  determinate  signification.  When  we  adopt  the  com- 
mon law,  or  portions  of  it,  we  also  adopt  the  established  adju- 
dications upon  them.  It  may  be  true  that  the  common  law 
of  England  is  not,  in  all  respects,  to  be  received  as  the  law  of 
America.  This  court  has  said,  "  Our  ancestors  brought  with 
them  its  general  principles,  and  claimed  it  as  their  birthright; 
but  they  brought  with  them  and  adopted  only  that  portion 
which  was  applicable  to  their  situation.'*  Van  Ness  v.  Pack-- 
ard,  2  Pet.,  144. 

The  words  "  trial  by  jury  "  and  "  judgment  of  his  peers  *' 
would  seem  to  be  nearly  equivalent  in  meaning.  A  trial  by  a 
jury  is  "a  trial  by  twelve  of  the  party's  peers  ";  and  the  judg- 
ment of  his  peers  means,  "trial  by  a  jury  of  twelve  men, 
according  to  the  course  of  the  common  law."  2  Kent,  Com., 
12, 13,  n.  b. 

The  clause  "  law  of  the  land  "  signifies,  that  statutes  which 
would  deprive  a  citizen  of  the  rights  of  person  or  property 
without  a  regular  trial,  according  to  the  course  and  usage  of 
the  common  law,  would  not  be  the  law  of  the  land  in  the 
sense  of  the  ordinance.  See  Soke  v.  Henderson,  4  Dev.  (N. 
C),  15. 

In  Taylor  v.  Porter^  4  Hill  (N.  Y.),  we  have  the  same  doc- 
trine. '*  The  words  *  by  the  law  of  the  land,'  "  say  the  court, 
"  do  not  mean  a  statute  passed  for  the  purpose  of  working 
the  wrong.  That  construction  would  render  the  restriction 
absolutely  nugatory,  and  turn  this  part  of  the  Constitution 
into  mere  nonsense." 

"  By  the  law  of  the  land,"  says  Lord  Coke  (2  Inst.,  46-50), 
"  is  meant '  by  the  due  course  and  process  of  law.'  "  It  does 
not  mean  a  mere  act  of  the  legislature,  for  such  a  construc- 
tion would  remove  all  limitation  on  legislative  authority,  and 
destroy  the  restrictive  power  of  the  above  constitutional  pro- 
visions. As  originally  used  in  Magna  Charta,  ch.  29,  it  was 
understood  to  mean  due  process  of  law.  See  2  Kent,  Com., 
13,  note  b,  and  in  the  Matter  of  John  and  Cherry  Streets,  19 
Wend.  (N.  Y.),  659.  And  Justice  Story  says,  the  clause  "by 
law  of  the  land  "  meaneth  due  process  of  law,  and  which  in 
effect  affirms  the  right  of  trial  according  to  the  process  and 
proceeding  of  the  common  law.  3  Story  on  Const.,  661.  See 
also  Tuck.  Bl.  Com.,  App.,  304,  305- 
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The  words,  "  of  judicial  proceedings  according  to  the  course 
of  the  common  law,"  would  appear  to  be,  not  only  in  affirma- 
tion of  the  security  afforded  by  the  provision  "the  law  of  the 
land,"  but  in  extension  of  it  to  all  judicial  proceedings  in  the 
progress  of  litigation,  and  which  are  known  to  the  common 
law. 

The  words  "common  law,"  as  used  in  the  Constitution, 
*have  received  a  judicial  interpretation.  The  phrase  rmAt:a 
"  is  used  in  contradistinction  to  equity,  and  admiralty,  ^ 
and  maritime  jurisprudence.  It  means  not  merely  suits  which 
the  common  law  recognized  among  its  old  and  settled  pro- 
ceedings, but  suits  in  which  legal  rights  were  to  be  ascertained 
and  determined,  in  contradistinction  to  those  where  equitable 
rights  alone  were  recognized  and  equitable  remedies  were 
administered;  or  where,  as  in  the  admiralty,  a  mixture  of 
public  law,  and  maritime  law,  and  equity,  was  often  found  in 
the  same  suit."  "In  a  just  sense  "  (the  seventh  amendment 
of  the  Constitution)  "  the  amendment  then  may  well  be  con- 
strued to  embrace  all  suits  which  are  not  of  equity  and  admir- 
alty jurisdiction,  whatever  may  be  the  peculiar  form  which 
they  may  assume  to  settle  legal  rights."  Parsons  v.  Bedford^ 
8  Pet.,  446,  447. 

(The  counsel  then  proceeded  to  argue  that  this  statute  was 
against  the  organic  law  of  Iowa,  and  the  second  article  of  the 
Ordinance  of  1787 ;  and  that  if  the  law  was  void,  the  judg- 
ments under  it  were  equally  so.  He  then  argued  that  juris- 
diction over  this  Indian  reservation  remained  in  Congress, 
which  had  never  transferred  it  to  the  Territory;  that  the 
defendant  below  had  a  right  to  show  an  outstanding  title, 
and  also  to  show  fraud  in  the  original  judgments  and  subse- 
quent proceedings  therein.  The  reporter  has  already  allotted 
a  large  space  to  the  argument,  and  regrets  that  he  cannot 
insert  the  views  of  the  counsel  upon  these  points.) 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  court. 

This  case  is  brought  here  by  a  writ  of  error  to  the  Supreme 
Court  of  Iowa. 

A  judgment  was  obtained  by  the  defendant,  Reid,  against 
the  plaintiff  in  error,  Webster,  at  May  term,  1845,  in  the  Dis- 
trict Court  of  Lee  County,  Iowa  Territory,  for  the  recovery 
of  a  quarter-section  of  land ;  which  judgment  was  removed 
by  writ  of  error  to  the  Supreme  Court  of  the  Territory ;  and 
afterwards,  at  January  term,  1846,  the  judgment  of  the  Dis- 
trict Court  was  affirmed. 

On  the  3d  of  March,  1845,  an  act  was  passed  by  Congress, 
to  admit  the  State  of  Iowa  into  the  Union.     By  the  fifth  sec- 
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tion  of  that  act,  it  was  made  a  fundamental  condition  to  the 
admission  of  the  State,  that  certain  provisions  of  the  act 
should  be  "  assented  to  by  a  majority  of  the  qualified  elec- 
tors at  their  township  elections,"  on  which  the  President  was 
required,  by  proclamation,  to  announce  the  admission  of  the 
State  into  the  Union. 

The  judgment  in  this  case  was  rendered  by  the  territorial 
court,  before  the  State  of  Iowa  had  been  admitted.  The 
*d'^ll  writ  *of  error  from  that  court  was  directed  to  the  Su- 
J  preme  Court  of  the  Territory,  and  the  record  has  been 
certified  in  obedience  to  it  by  the  Supreme  Court  of  the 
State,  where,  it  seems,  the  records  of  the  territorial  Supreme 
Court  are  deposited. 

As  this  proceeding  was  commenced  and  consummated  in 
the  territorial  courts,  over  which  this  court  can  properly 
exercise  a  revisory  jurisdiction,  the  District  Court  of  the 
United  States  would  have  been  a  more  appropriate  deposit 
for  the  record.  But,  under  the  circumstances,  this  is  not 
considered  material  to  a  revision  of  the  proceedings,  no  man- 
date being  required  to  give  effect  to  the  judgment  of  this 
court. 

The  subject-matter  being  clearly  within  our  jurisdiction, 
and  having  possession  of  the  record,  we  see  no  objection  to 
an  examination  of  the  case.  This  court  held  in  Gehton  v. 
ffoi/t^  3  Wheat.,  246,  under  the  twenty-fifth  section  of  the 
Judiciary  Act  of  1789,  giving  appellate  jurisdiction  to  this 
court  from  the  final  judgment  of  the  highest  State  court, 
"  the  writ  of  error  may  be  directed  to  any  court  in  which  the 
record  and  judgment  on  which  it  is  to  act  may  be  found,  and 
if  the  record  has  been  remitted  by  the  highest  court  and  to 
another  court  of  the  State,  it  may  be  brought  by  the  writ  of 
error  from  that  court."  In  principle,  that  case  is  analogous 
to  the  one  under  consideration.  If  the  record  contain  the 
judgment  duly  certified,  over  which  we  can  exercise  jurisdic- 
tion, it  is  not  essential  that  it  should  be  certified  by  the  court 
rendering  the  judgment. 

The  questions  in  the  case  arise  on  exceptions  taken  to  the 
rulings  of  the  court  at  the  trial. 

To  sustain  the  plaintiff's  title,  two  judgments  and  execu- 
tions thereon,  with  the  sheriff's  return,  were  offered  in  evi- 
dence. The  first  in  behalf  of  Edward  Johnston  v.  "2%« 
Owners  of  Half-breed  Lands  lying  in  Lee  County^^  Iowa 
Territory,  for  twelve  hundred  and  ninety  dollars,  at  August 
term,  1839 ;  the  other  in  behalf  of  Dc^vid  Brigham  v.  the  same 
defendants^  for  the  sum  of  eight  hundred  and  eighteen  dol- 
lars, at  the  same  term.  Executions  having  been  issued  on 
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these  judgments,  the  sheriff  returned  on  both  of  them  that  he 
had  levied  "on  the  Half-breed  Sac  and  Fox  reservation  in 
Lee  County,  Iowa  Territory,  commonly  called  the  Half-breed 
tract " ;  and  had  advertised  and  sold  the  same  for  the  sum  of 
twenty-eight  hundred  and  eighty-four  dollars,  sixty -six  cents. 

In  pursuance  of  this  sale,  the  sheriff  made  to  Hugh  T. 
Reid,  the  purchaser,  a  deed  for  the  lands  levied  on,  contain- 
ing one  hundred  and  nineteen  thousand  acres,  more  or  less. 

The  above  proceeding  took  place  under  a  law  of  the  terri- 
torial legislature  of  Iowa,  passed  the  25th  of  January,  1839. 
By  the  nrst  section  of  that  law,  "  An  Act  for  the  partition  of 
the  *Half-breed  lands,  and  for  other  purposes,"  and  an  r^^co 
act  supplementary  thereto,  were  repealed.  The  pre-  ^ 
amble  to  the  repealed  act  expresses  its  object, — "  Whereas  it 
is  expedient,  in  order  to  the  settlement  of  that  tract  of  land 
lying  between  the  Mississippi  and  Des  Moines  Rivers,  com- 
monly called  the  Half-breed  lands,  which  was  reserved  for 
the  Half-breeds  of  the  Sac  and  Fox  tribes  of  Indians,  by 
treaty  made  at  Washington  city,  between  the  United  States 
and  those  tribes,  on  the  4th  of  August,  1824,  which  was  re- 
leased to  said  Half-breeds,  with  power  to  convey  their  rights, 
&c.,  by  act  of  Congress,  approved  the  80th  of  June,  1834, 
that  the  validity  of  the  titles  of  the  complainants  should  be 
determined,  and  partition  of  said  Lands  among  those  having 
claims  should  be  made,  or  a  sale  thereof  for  the  benefit  of 
such  valid  claimants." 

The  second  section  of  the  repealing  act  provided,  that  the 
several  commissioners  by  and  under  the  act  repealed,  who 
were  authorized  to  sit  and  take  testimony,  &c.,  under  said 
act,  "  may  immediately,  or  as  soon  as  convenient,  commence 
actions  before  the  District  Court  of  Lee  County,  for  their 
several  accounts  against  the  owners  of  the  said  '  Half-breed 
lands ' ;  and  give  eight  weeks'  notice  in  the  Iowa  Territorial 
Gazette  to  said  owners  of  such  lands ;  and  the  judge  of  said 
District  Court,  upon  the  trial  of  said  suits  before  it  at  its 
next  term,  shall,  if  said  accounts  are  deemed  correct,  order 
judgment  for  the  amount  and  costs  to  be  entered  up  against 
said  owners,  and  said  judgment  shall  be  a  lien  on  said 
lands,"  &c. 

The  third  section  declares,  "The  words  'Owners  of  the 
Half-breed  Lands  lying  in  Lee  County,'  shall  be  a  sufficient 
designation  and  specification  of  the  defendants  in  said 
suits." 

By  the  fifth  section  it  was  provided,  that  "  the  trial  of  said 
suits  shall  be  before  the  court,  and  not  a  jury ;  and  this  act 
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shall  receive  a  liberal  coDstruction,  such  as  will  carry  out  the 
spirit  aud  intention  thereof.'' 

The  deed  from  the  sheriff  to  Reid,  and  also  the  judgment 
and  executions  on  which  it  was  founded,  having  been  given 
in  evidence,  though  objected  to  by  Webster,  he  offered  to 
prove  to  the  jury  that  the  judgments,  executions,  sheriff's 
sale,  and  sheriffs  deed  were  all  procured  by  &aud  of  the 
plaintiff,  and  others,  and  that  the  whole  title  of  the  plaintiff 
was  founded  upon  fraud  and  fiction ;  to  which  the  plaintiff 
objected,  and  the  court  refused  to  admit  the  evidence. 

The  defendant  then  offered  evidence  conducing  to  prove, 
that  Na-ma-tau-pas,  under  whom  he  claimed  the  land,  was  a 
Half-breed  of  the  Sac  Indians,  accompanied  by  a  deed  from 
him  for  the  premises  in  controversy,  to  John  Bond,  dated 
the  8d  of  March,  1837;  and  also  a  deed  from  Bond  to 
mAfiQ-i  Theophilus  *Bullard  for  the  same  land,  dated  the 
^  20th  of  March  in  the  same  year ;  and  also  a  deed  from 
Bidlard  to  Webster  for  the  same  land,  dated  the  7th  of 
April,  1838 ;  all  of  which  deeds  were  duly  acknowledged ; 
but  the  plaintiff  objected  to  said  deeds  being  admitted  as 
evidence,  and  the  court  sustained  the  objection. 

The  defendant  then  offered  to  prove  that  he  entered  into 
the  possession  of  the  premises,  which  were  improved,  and 
that  he  had  occupied  them  up  to  the  time  of  the  trial.  And 
he  then  offered  to  prove  by  parol  testimony,  that  no  service 
had  ever  been  made  upon  any  person  in  the  suits  in  which 
the  judgments  were  rendered,  under  which  the  sale  was 
made ;  that  no  notice  was  given  by  publication  of  the  institu- 
tion of  said  suits;  that  the  plaintiff  was  the  counsel  that 
procured  said  judgments ;  that  said  judgments  were  ren- 
dered upon  a  fictitious  demand,  never  proved  before  the 
auditor;  that  Webstfer  and  the  owners  of  the  Half-breed 
tract  of  land,  or  some  of  them,  were  prevented  from  appear- 
ing and  defending  by  the  fraudulent  representations  of  said 
plaintiff;  that  the  sale  was  in  fact  never  made  by  the  sheriff, 
Taylor;  that  his  returns  were  fraudulent  and  false;  which 
evidence,  being  objected  to,  was  overruled  by  the  court. 

Other  exceptions  were  taken,  but  it  is  deemed  unnecessary 
to  refer  to  them. 

This  was  an  extraordinary  procedure  from  its  commence- 
ment. With  the  view  to  produce  a  settlement  of  the  large 
tract  of  land  owned  by  the  Half-breed  Indians  in  the  county 
of  Lee,  to  settle  the  claims  to  those  lands,  partition  them 
among  the  claimants,  or  make  a  sale  thereof  for  the  benefit 
of  such  claimants,  the  act  of  the  16th  of  January,  1838,  con- 
taining twenty-four  sections,  was  passed.  Thomas  S.  Wil- 
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SOD,  David  Brigham,  and  Edward  Johnston  were  appointed 
commissioners,  who  were  vested  with  certain  powers  to  carry 
out  the  objects  of  the  act,  and  who  were  to  receive  each  six 
dollars  per  day  for  their  services.  The  judgments  on  which 
the  land  was  sold  were  obtained  by  two  of  the  commis- 
sioners, for  services  rendered  under  the  above  act.  To  sat- 
isfy these  two  claims,  the  entire  tract  of  the  Half-breeds  was 
sold,  containing  119,000  acres. 

By  the  act  under  which  the  suits  were  instituted,  no  other 
designation  of  the  defendants  was  required  than  "  Owners  of 
the  Half-breed  Lands  lying  in  Lee  County."  These  suits 
were  not  a  proceeding  in  rem  against  the  land,  but  were 
in  personam  against  the  owners  of  it.  Whether  they  all 
resided  within  the  Territory  or  not  does  not  appear,  nor  is  it 
a  matter  of  any  importance.  No  person  is  required  to  answer 
in  a  suit  on  *whom  process  has  not  been  served,  or  r^Aan 
whose  property  has  not  been  attached.  In  this  case  *- 
there  was  no  personal  notice,  nor  an  attachment  or  other 
proceeding  against  the  land,  until  after  the  judgments.  The 
judgments,  therefore,  are  nullities,  and  did  not  authorize  the 
executions  on  which  the  land  was  sold. 

By  the  seventh  article  of  the  amendments  of  the  Constitu- 
tion it  is  declared,  "  In  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved."  The  organic  law  of  the  Terri- 
tory of  Iowa,  by  express  provision  and  by  reference,  extended 
the  laws  of  the  United  States,  including  the  Ordinance  of 
1787,  over  the  Territory,  so  far  as  they  are  applicable. 

The  act  under  which  the  above  proceeding  was  had  prohib- 
ited the  trial  by  jury  in  matters  of  fact  on  which  the  suits 
were  founded.     In  this  respect  the  act  was  void. 

The  District  Court  erred  in  overruling  the  evidence  of- 
fered by  the  defendant,  to  prove  fraud  in  the  judgments, 
executions,  sheriff's  sale,  and  sheriffs  deed. 

When  a  judgment  is  brought  collaterally  before  the  court 
as  evidence,  it  may  be  shown  to  be  void  upon  its  face  by  a 
want  of  notice  to  the  person  against  whom  judgment  was  en- 
tered, or  for  fraud. 

The  District  Court  also  erred  in  overruling  the  evidence 
of  title  offered  by  the  defendant.  The  deeds  upon  their  face 
appeared  to  have  been  duly  executed  ;  and  there  was  no  sug- 
gestion that  they  did  not  relate  to  the  land  in  controveray. 
If  no  partition  had  been  made,  so  that  Na-ma-tau-pas  could 
not  give  an  exclusive  title  to  the  land,  yet,  being  proved  to  be 
a  Half-breed,  he  had  the  power  to  convey  at  least  his  interest 
in  the  land,  which  gave  a  right  of  possession  to  some  extent 
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to  Webster.  The  deeds  showed  that  he  was  not  a  trespasser, 
and  had  a  right  to  defend  his  possession.  The  extent  of  his 
right  of  possession  under  his  deed  it  is  not  necessary  now  to 
determine. 

There  was  also  error  in  the  District  Court,  in  overruling 
the  evidence  offered  by  the  defendant  to  show  that  no  notice 
was  given  by  publication,  as  the  act  requires.  If  jurisdiction 
could  be  exercised  under  the  act,  it  was  essential  to  show 
that  all  its  requisites  had  been  substantially  observed.  It 
was  necessary  for  the  plaintiff  to  prove  notice,  and  negative 
proof  that  the  notice  was  not  given,  under  such  circumstances, 
could  not  be  rejected. 

For  the  above  reasons,  the  judgment  of  the  Supreme  Court 
of  the  Territory,  affirming  the  judgment  of  the  District  Coxirt, 
is  reversed. 

*461]  *ORDEE. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  Territory,  now  State, 
of  Iowa,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Supreme  Court  in  this  cause  be, 
and  the  same  is  hereby,  reversed,  with  costs,  and  that  a  state- 
ment of  this  decision  be  certified  to  the  Supreme  Court  of 
Iowa. 


•  •m$9 


William  H.  Van  Buren,  Plaintiff  in  ebrob  v.  Wil- 
liam H.  Digges,  Use  of  Joseph  Libbby. 

Where  a  contractor  engaged  to  build  a  house  for  a  certain  sum  of  money,  and 
the  owner  of  the  house,  when  sued,  offered  to  prove  that  there  were  various 
omissions  in  the  work  stipulated  to  be  done,  and  portions  of  the  work  were 
done  in  a  defective  manner,  not  being  as  well  done  as  contracted  for,  and 
filed  a  bill  of  particulars  of  these  omissions  and  defects  by  way  of  set-off, 
this  evidence  was  admissible. 

The  old  rule,  that  where  a  party  shaU  have  been  injured,  either  by  a  partial 
failure  of  consideration  for  the  contract,  or  by  the  non-fulfilment  of  the  con- 
tract, or  by  breach  of  warranty,  he  must  be  driven  to  a  cross  action,  has 
been  much  relaxed  in  later  times.  The  case  of  Withers  v.  Greene  (9  How., 
213)  referred  to  and  reaffirmed.^ 

Where  the  contract  provided  that,  if  the  house  were  not  finished  by  a  certain 


1  Followed.     Winder  v.  Caldwell^  following  early  circuit  court  cases: 

14  How.,  444.      See  ^fartin  v.  Barstow  Voss  v.  Varden,  1  Cranch,  C.  C,  410; 

Iron  Works,  35  Ga.,  320.  Morrison  v.  Clifford,  Id.,  685;  Vamum 

This  case  and  Withers  v.  Greene,  re-  v.  Mauro,  2  Id.,  426. 
ferred  to  in  the  syllabus,  overrule  the 
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day,  a  deduction  of  ten  per  cent,  from  the  price  should  be  made,  and  the 
defendant  offered  evidence  to  prove  that  this  forfeiture  was  intended  by 
the  parties  as  liquidated  damages,  the  evidence  was  properly  rejected.  It 
would  have  been  irregular  in  the  court  to  go  out  of  the  terms  of  the  contract. 
Unless  the  forfeiture  had  been  expressly  adopted  by  the  parties  as  the  measure 
of  injury  or  compensation,  it  would  have  been  irregular  to  receive  the  evi- 
dence where  the  inquiry  was  into  the  essential  justice  and  fairness  of  the 
acts  of  the  parties.' 

Where  the  defendant  offered  to  prove  that  certain  work  which  he,  the  defend- 
ant, had  caused  to  be  done  by  a  third  person,  was  usual  and  proper,  and 
necessary  to  the  completion  of  the  house,  this  evidence  was  properly  re- 
jected. Ue  should  have  proved  that  it  came  within  the  contract.  So,  also, 
evidence  was  inadmissible  that  the  defendant,  in  presence  of  the  plaintiff, 
insisted  upon  its  being  within  the  contract;  for  this  would  have  been  mak- 
ing the  defendant  the  judge  in  his  own  case. 

Mere  acquiescence  by  the  contractor  in  the  defendant's  causing  certain  work 
to  be  done  by  a  third  person,  will  not  exclude  the  contractor  from  the  bene- 
fit of  having  further  time  allowed  to  finish  the  house.  It  was  not  necessary 
for  him  to  make  a  special  agreement  that  further  time  should  be  allowed, 
in  consequence  of  the  delay  caused  by  this  extra  work. 

This  case  was  brought  up  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States,  sitting  for  the  County  of 
Washington,  in  the  District  of  Columbia. 

On  the  7th  of  August,  1844,  William  H.  Digges  and  Wil- 
liam H.  Van  Buren  entered  into  a  contract  in  the  city  of 
Washington,  as  follows : — 

"  It  is  hereby  agreed,  between  William  Digges,  of  the  city 
*of  Washington,  carpenter,  of  the  one  part,  and  W.  rut  am 
H.  Van  Buren,  M.  D.,  of  the  other  part,  as  follows : —  ■- 

"  First.  The  said  William  Digges  agrees  to  build,  or  cause 
to  be  built,  for  the  said  W.  H.  Van  Buren,  a  house,  with 
office,  back  buildings,  woodhouse,  stable,  and  privies,  in  the 
style  and  of  the  materials  set  forth  in  the  following  specifics^ 
tions,  and  represented  in  the  accompanying  plan,  to  wit : — 

(Then  followed  numerous  specifications.) 

"  Second.  That  the  said  W.  H.  Van  Buren  is  to  pay  to  said 
William  Digges  for  the  house  built  and  finished  as  above 
specified,  the  sum  of  $4,600  in  gold  or  silver  current  money 
of  the  United  States,  or  its  equivalent  in  bank-notes,  in  the 
following  manner ;  viz.  $1,000  on  the  1st  day  of  September, 
$1,000  on  the  1st  of  October,  $1,000  on  the  1st  of  November, 
and  $1,600  on  the  day  that  the  house  is  entirely  finished  and 
fit  to  occupy ;  provided  that  it  shall  not  be  later  than  the 
26th  of  December,  1844 ;  he,  William  Digges,  to  forfeit  ten 

*  It  18  well  settled  that  a  provision  y.  Baker,  3  Cranch,  C.  C,  48 ;  Swain 

for  the  payment  of  a  gross  sum  on  v.  United  States,  Dev.,  36;  Tayloe  v. 

the  non-performance  of    a   contract  Sandiford,  7  Wheat.,  13.      See  also 

will  be  deemed  to  be  a  penalty  and  Dermott  v.  Wallach,  1  Wall.,  61. 
not  Uquidated  damages.    GMsborough 
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per  cent,  on  the  whole  amount  if  said  house  is  not  entirely 
completed  and  fit  to  occupy  at  the  time  agreed  upon,  yiz. 
December  25th,  1844. 

^^If  there  should  be  any  matters  of  detail  or  finish,  or 
matters  not  specified  properly,  and  usually  attached  to  or 
necessary  to  the  completion  of  a  house  such  as  the  one  above 
specified,  such  things  are  to  be  considered  as  included  in  this 
agreement. 

^  If  any  disagreement  should  occur  between  the  parties  in 
this  agreement  with  regard  to  matters  above  specified,  such 
disagreement  shall  be  settled  finally  and  without  appeal,  by 
three  persons,  one  of  whom  to  be  selected  by  each  of  the 
parties,  and  the  third  chosen  by  the  persons  thus  selected,  and 
if  necessary,  by  lot. 

^^  In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals  this  7th  day  of  August,  in  the  year  of 
our  Lord  1844. 

"  W.  H.  Digges, 
Wm.  H.  Van  Buben. 

**  Signed  and  sealed  in  presence  of — 
Th.  Lawson, 
T.  P.  Am)BBWS." 

An  additional  AffreemenL 

^  The  undersigned  hereby  agree  to  the  alterations  of^  and 
additions  to,  the  above  contract  mentioned  below ;  and  also 
that  this  additional  agreement  shall  in  no  respect  invalidate 
the  above  contract,  except  in  the  specifications  herein  con- 
tained, to  wit :  that  in  place  of  '  the  attic  story  with  rooms,' 
♦46S1  *^^''  ^  specified  in  the  above  contract,  W.  H.  Digges 
-I  is  to  build  a  third  story,  divided  and  finished  in  all  re- 
spects like  the  second  story,  as  specified  above,  except  that 
the  ceiling  shall  have  nine  feet  pitch  in  the  clear,  and  that 
there  shall  be  a  window  on  the  stairway  in  the  back  wall,  and 
a  window  on  the  gable  end  of  the  main  building  on  the  pas- 
sage, each  of  the  same  size  as  the  other  windows  of  the  story, 
and  all  to  be  double  hung ;  and  also  a  garret,  floored,  plas- 
tered, and  divided  as  agreed  upon,  with  the  necessary  stair- 
ways, in  the  best  manner,  and  with  the  same  material  employed 
in  the  second  story.  The  passage  in  the  garret  to  have  a 
semicircular  window,  with  a  base  of  equal  width  with  the 
windows  of  third  story,  and  made  to  slide  into  a  frame  in  the 
wall,  and  each  garret  room  to  have  a  window  on  the  east 

table,  except  the  small  room  on  the  passage,  which  is  to  be 
tted  up  as  a  closet,  with  shelves  and  drawers,  as  specified 
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for  the  corresponding  room  in  the '  attic  story '  of  the  original 
agreement. 

"  And  also,  that  for  the  third  story  and  garrets  as  herein 
specified,  W.  H.  Van  Buren  is  to  pay  to  W.  H.  Digges  the 
sum  of  $525,  when  they  shall  be  completed,  in  addition  to  all 
other  payments  already  provided  for.  *  Pitch  of  second  story 
to  be  reduced  to  eleven  feet  in  the  clear.' 

"  Signed  this  1st  day  of  September,  1844. 

"  Wm.  H.  Van  Bitrbn, 
W.  H.  Digges." 

On  the  26th  of  June,  1845,  Digges  filed  an  account  with 
the  clerk  of  the  Circuit  Court,  under  the  act  of  Congress 
passed  on  the  2d  of  March,  1833  (4  Stat,  at  Lai-ge,  659), 
entitled  ^^  An  Act  to  secure  to  mechanics  and  others  payment 
for  labor  done  and  materials  furnished  in  the  erection  of  build- 
ings in  the  District  of  Columbia  " ;  and  claimed  the  lien'given 
by  that  act.    The  account  was  as  follows : — 

Account. 

Dr.  William  H.  Van  Buren  to  William  H.  Digges. — ^Db. 

1845,  April  21. 
To  the  price  of  the  contract  for  building,  &c.,  on  lots 

11  and  12,  in  square  169,  ....  $4,600.00 
To  the  addition  thereto,  and  alteration  in  the  plan 

thereof,  as  per  agreement  of  1st  September,  1844,  525.00 
To  additional  extra  work  required  by  you  to  be  done 

on  said  building,  not  specified  in  said  contract,  or 

the  additional  agreement  aforesaid,  viz. : — 

Paid  bricklayers  for  extra  work,    ....  101.71 

Removing  fence, 7.00 

♦Grading  the  yard, r*464  ^^'^^ 

Window  in  the  gable  end  of  main  house,               ^  25.00 

Two  closets  in  the  office, 14.00 

Two     do.     dining-room, 15.00 

Snow  breakers  on  the  roof,      ....  6.00 

Cutting  three  holes  in  parlor  floor  for  furnace,  1.50 

Cutting  "^  window  in  gable  end,  ....  2.50 
Fixing  sliding  door  in  closet  between  dining-room 

and  kitchen, 20.00 

Shelf  connecting  cases  in  the  office, .        .        .  6.50 

To  extra  additional  size  of  closet  in  office,   .         .  6.50 

To  two  course  brick  additional  height  of  third  story,  11.50 

To  plastering  the  additional  height,       .         .        .  3.64 

To  extra  width  of  three  frames  back  of  the  house,  21.00 

$5,876.85 
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On  the  31st  of  January,  1846,  Digges  sued  out  a  scire  faci^iSj 
on  which  the  marshal  returned  made  known.  The  defend- 
ant then  put  in  a  plea  of  non-assumpsit,  and  the  case  went  on 
regularly  in  that  form,  no  declaration  having  ever  been  filed, 
but  it  was  agreed  that  a  declaration  should  be  considered  as  if 
embraced  by  the  record. 

In  April,  1847,  the  following  notice  of  set-off  was  filed  : — 

«  Wm.  H.  Digqbs  v.  W.  H.  Van  BvRm^.— Notice  of  Setoff. 

^*  Take  notice  that  the  above-named  defendant,  on  the  trial 
of  this  cause,  will  give  in  evidence,  and  insist,  that  the  above 
plaintiff,  before  and  at  the  trial  of  the  commencement  of  this 
suit,  was  and  still  is  indebted  to  the  said  defendant  in  the  sum 
of  seven  hundred  and  seven  dollars  for  divers  materials  and 
other  necessary  things  made,  done,  furnished,  used,  and  ap- 
plied in  and  about  a  certain  building  that  the  plaintiff  had 
undertaken  and  contracted  to  build  for  the  defendant,  at  the 
county  of  Washington,  in  the  District  of  Columbia,  and  which 
said  materials  and  things  were  so  used,  applied,  done,  and 
finished  on  account  of,  and  in  behalf  of,  at  the  special  instance 
and  request  of,  the  plaintiff ;  and  also  in  the  sum  of  seven 
hundred  and  seven  dollars  for  money  by  the  defendant  before 
that  time  paid,  laid  out,  and  expended  for  the  plaintiff  by  the 
defendant,  on  account  of  and  on  the  behalf  of  the  said  plain- 
tiff, under  his  contract  as  aforesaid,  and  by  his  special  in- 
stance and  request ;  and  that  the  said  defendant  will  set  off 
and  allow  to  the  said  plaintiff  on  the  said  trial  so  much  of  the 
said  several  sums  of  seven  hundred  and  seven  dollars,  so  due 
and  owing  from  the  said  plaintiff  to  the  said  defendant, 
♦4651  ^S^^"^^  ^^y  demand  of  the  *said  plaintiff,  to  be  proved 
J  on  the  said  trial,  as  will  be  sufficient  to  satisfy  and 
and  discharge  such  demand,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

«  Dated  this  day  of  April,  1847. 

"  H.  May,  Defendant's  Attorney. 

"  To  Wm.  H.  Digges,  Present." 


•*Memo. — A  particular   account  of  the   above  set-off  is 
hereto  annexed.  H.  May,  Defendant's  Attorney. 

Wm.  H.  Digges  to  W.  H.  Van  Buren^  Dr.^  to  amounts  paid. 

1844. 
Nov.    6.   Charles  E.  Craig,  for  painting  and  pencil- 
ling front  of  house,  ....  $40.00 
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Dec.  28.   R.  J.  &  W.  Brown  for  cornicing  parlors  and 

vestibule,  and  centre-pieces  with  hooks, 

&c., 75.90 

Dec.  24.  Do.,  for  plastering  house,        .        .        •  80.00 

1845. 

Jan.      4.    P.  L.  Coltman,  for  paving,  &c.,        .        .    109.86 

Feb.     6.  Thomas  Curtes,  for  bricks  and  digging,  &c.,  40.00 

"           R.  O.  Knowles,  for  fencing  walls,  &c.,      .  44.55 

Mar.  10.  Thos.  Curtes,  for  digging  and  curbing,  &c.,  26.26 

"    27.   Lewis  H.  Schneider,  for  habging  bells,  &c.,  57.63 

Apr.    8.   Thos.  Curtes,  for  screws,  gravel,  bricks,  &c.,  22.21 

''    80.   F.  H.  Darnell,  for  painting,         .        .        .  15.00 

May     2.  S.  W.  Wheeler,  for  shelves  and  repairs  and 

jobbing, 13.25 

"      8.   F.  &  A.  Schneider,  for  kitchen  crane,  rings 

to  manger, 4.87 

"      9.   Do.,  for  4  night  latches  and  putting  on  same,    5.50 
"    10.   Taylor,  for  paving,  repairing  gate-piers,  and 

pointing  walls, 28.17 

**    12.   Hughes,  tor  sodding  and  work  about  yard,  41.50 

**    27.  Hervey  Emmert,  to  repairs  to  spouting,      .  13.87 

July    2.   C.  L.  Coltman,  for  paving  stable-yard, .        .  57.98 
^^      2.   R.  O.  Knowles,  for  closets  in  chambers,  and 

repairs, 58.75 

Sept.         Bessy,  for  steps,  &c.,       ....  24.00 
Sundry  amounts  paid  for  repairs  and  job- 
bing,          88.75 

To  amount  paid  for  rent  of  house  occupied  by  defend- 
ant from  25  Dec,  1844,  to  16  Apr.,  1845,      .        .     155.16 

In  March,  1847,  the  cause  came  on  for  trial,  when  the  jury, 
under  the  instructions  given  by  the  court,  found  a  verdict  for 
the  plaintiff  for  $1,223.21,  with  interest  from  the  21st  of 
August,  1845,  and  costs. 

The  bills  of  exception  were  as  follows : — 

*  Defendant's  First  Exception.  [*466 

"  Van  Buren  v.  Diggbs,  Use  of  Lilley. 

"  The  plaintiff,  in  support  of  the  issue  joined  upon  the  plea 
of  non-assumpsit,  produced  and  proved  written  contracts  be- 
tween the  parties,  as  follows  (copied  in  pp.  461-463),  and 
further  offered  evidence  tending  to  prove  that  he  had  executed 
the  work  therein  stipulated  for,  and  had  delivered  it  to  the 
defendant,  who  received  it  without  objection.  And  thereupon 
the  defendant  offered  to  prove,  by  competent  witnesses,  that, 
before  receiving  the  said   work,  and  during  the  progress 
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thereof,  he  had  objected  to  the  sufficiency  of  various  parts  of 
the  same  as  a  compliance  with  the  contract,  and  had  com- 
municated said  objections  to  the  plaintiff,  and  that  there  were 
various  omissions  of  work  stipulated  to  be  done,  and  various 
portions  of  the  work  contracted  for  were  done  in  a  defective 
and  inferior  manner,  and  not  as  well  as  contracted  for  by  the 
plaintiff,  and  that  some  of  these  defects  were  not  and  could 
not  be  discovered  by  the  defendant  until  after  the  defendant 
had  entered  into  the  possession  and  use  of  the  house ;  and 
the  defendant  offered  to  prove,  by  way  of  set-off,  and  having 
filed  a  bill  of  particulars  of  said  alleged  omissions  and  defects, 
and  given  due  notice  thereof  to  the  plaintiff,  and  of  his  pur- 
pose in  reduction  of  the  contract  price  of  the  whole  work 
sued  for  by  the  plaintiff,  the  value  of  said  omissions,  and  the 
difference  in  value  between  the  actual  work  defectively  exe- 
cuted and  that  contracted  for ;  to  which  evidence  so  offered, 
or  any  of  it,  the  plaintiff  objected  as  inadmissible  under  the 
issue ;  and  the  court,  on  the  objection  of  the  plaintiff  so  taken, 
refused  to  admit  any  of  said  evidence  for  said  purpose ;  to 
which  refusal  the  defendant  excepts,  and  tenders  to  the  court 
this  his  bill  of  exceptions,  which  is  thereupon  signed  and 
sealed,  this  14th  day  of  April,  1847. 

"W.  Cranch, 
James  S.  Mokselu 

Defendant 9  Second  Exception. 

**  In  addition  to  the  evidence  contained  in  the  aforegoing 
bills  of  exception  on  the  part  of  defendant,  and  which  are 
made  a  part  hereof,  the  defendant,  for  the  purpose  of  inform- 
ing the  court  as  to  the  relation  and  situation  of  the  said  de- 
fendant in  regard  to  the  said  house,  and  the  plan  and  build- 
ing thereof,  and  the  said  plaintiff,  at  the  time  of  the  execution 
of  the  contract  aforesaid,  and  the  circumstances  surrounding 
the  parties,  and  leading  and  inducing  to  the  said  contract, 
offered  evidence  by  T.  r.  Andrews,  a  competent  witness,  and 
who  was  present  at  the  execution  of  said  contract,  and  signed 
*4671  *^®  *8ame  as  a  witness,  tending  to  prove  that  the  said 
J  defendant  intended  to  reside  in  the  said  house  with 
his  family  as  their  permanent  home ;  that  the  site  of  the 
same  was  selected  by  him  on  account  of  its  great  convenience 
to  be  a  place  of  business ;  that  the  plan  thereof  was,  in  many 
respects,  peculiar,  and  according  to  his  own  plan,  and  intended 
for  his  own  convenience  and  professional  habits ;  and  that 
the  amount  of  ten  per  cent,  on  the  contract  price,  stipulated 
by  the  contract  aforesaid  to  be  forfeited  if  the  said  house  was 
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not  entirely  finished  and  fit  to  occupy,  as  therein  provided, 
on  the  25th  of  December,  1844,  was  intended  by  the  said 
parties,  at  the  time  of  entering  into  said  contract,  as  and  for 
the  liquidated  damages  that  would  result  and  fairly  belong  to 
the  said  defendant  by  reason  of  said  failure  to  finish  the  said 
house  on  the  25th  of  December,  1844;  to  which  said  offered 
evidence,  and  every  part  thereof,  the  plaintiff  objected,  and 
the  court  refused  to  hear  the  same ;  to  which  refusal  of  the 
court  the  defendant,  by  his  counsel,  excepts,  and  prays  the 
court  to  sign,  seal,  and  enroll  this  his  bill  of  exception,  which 
is  accordingly  done,  this  15th  day  of  April,  1847. 

W.  Cranch, 
James  S.  Morsell, 
James  Dunlop." 

Defendant's  Third  Exception. 

^  Upon  the  further  trial  of  this  cause,  and  in  addition  to 
the  evidence  contained  in  the  aforegoing  bills  of  exceptions, 
the  plaintiff  having  given  evidence  tending  to  show  that  the 
said  defendant,  while  the  said  house  was  being  built,  made  a 
contract  for  an  alteration  in  the  style  and  finish  of  the  plas- 
tering of  the  said  house,  which  contract  was  made  with  a 
third  person,  and  not  with  the  plaintiff,  and  thereby  the  exe- 
cution of  the  work  on  the  said  building  was  delayed  beyond 
the  said  25th  of  December,  1844 ;  the  defendant  offered  evi- 
dence tending  to  prove  that  tlie  said  plastering,  and  the  style 
and  finish  thereof,  was  usual  and  proper  and  necessaiy  to  the 
completion  of  the  said  house ;  and  further  offered  te  prove, 
that  at  the  time  of  the  execution  of  the  said  plastering  the 
defendant,  in  the  presence  of  the  plaintiff,  insisted  on  and 
required  him  to  execute  the  same  as  a  part  of  his  contract, 
and  that  he  refused  so  to  do.  To  the  admissibility  of  which 
said  offered  evidence,  and  every  part  of  it,  the  plaintiff  ob- 
jected, and  the  court  refused  to  permit  the  same  or  any  part 
thereof  to  ffo  to  the  jury;  to  which  refusal  the  defendant 
excepts,  and  prays  the  court  to  sign,  seal,  and  enroll  this  his 
exception,  which  is  accordingly  done,  this  15th  day  of  April, 
1847.  W.  Cranch, 

Jas.  S.  Morsell." 

^Defendant's  Fourth  Exception.  [*468 

"  On  the  further  trial  of  this  cause,  and  after  the  evidence 
contained  in  the  foregoing  bills  of  exceptions,  and  which  are 
made  a  part  hereof,  the  defendant  offered  evidence  tending 
to  prove  that  he  had  paid,  laid  out,  and  expended  various 
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sums  of  money  to  various  persons  other  than  the  plaintifF, 
for  and  on  account  of  the  omissions  and  deficiencies  in  the 
work  and  materials  done  and  furnished  by  the  plaintiff,  and 
omitted  to  be  done  and  furnished  by  him  under  his  said  con- 
tract; and  offered  to  prove,  in  connection  therewith,  that 
such  omissions  and  deflciencies  were  in  and  about  the  work 
and  materials  furnished  and  done  by  the  plaintiff  under  his 
said  contract ;  but  the  said  plaintiff  objected  to  the  admissi- 
bility of  the  said  offered  evidence,  and  every  part  thereof, 
and  the  court  refused  to  allow  the  same,  or  any  pai-t  thereof, 
to  go  to  the  jury ;  to  which  refusal  of  the  court  the  defend- 
ant excepts,  and  prays  the  court  to  sign,  seal,  and  enroll  this 
his  exception,  which  is  accordingly  done,  this  15th  day  of 
AprU,  1847.  W.  Cranch, 

Jas.  S.  Mobsell." 

Defendant's  Fifth  Exception. 

**  Upon  the  further  trial  of  this  cause,  the  plaintiff  having 
given  evidence  in  addition  to  that  contained  in  the  aforegoing 
bills  of  exceptions,  and  which  are  made  a  part  hereof,  tending 
to  prove  that  he  had,  at  the  request  of  defendant,  in  addition 
to  the  work  and  labor  and  materials  provided  for  in  the  said 
contract,  done  and  performed  certain  extra  work,  and  fur- 
nished extra  materials  on  and  about  the  said  house  and  prem- 
ises, and  for  which  he  claimed  extra  compensation  and  dam- 
ages over  and  above  the  amount  specified  in  the  said  contract, 
and  the  defendant,  having  offered  evidence  tending  to  prove 
that  he  did  not  consent  to  any  extension  of  the  time  for  com- 
pleting the  said  house  as  provided  by  the  said  contract, 
prayed  the  court  to  instruct  the  jury,  that  if,  from  the  whole 
evidence  aforesaid,  the  jury  shall  believe  that  any  extra  work 
ordered  or  sanctioned  by  defendant  beyond  that  provided  for 
by  the  written  agreements  did  not  entitle  the  plaintiff  to  any 
extension  of  time  in  the  completion  of  said  work,  unless  the 
jury  shall  find  that  at  the  time  of  agreeing  for  said  work  it 
was  distinctly  understood  that  extra  time  should  be  allowed 
in  consequence,  and  then  only  to  the  extent  of  the  time 
actually  agreed  upon,  or  in  the  absence  of  any  agreement  for 
a  precise  time,  to  such  extent  as  was  reasonably  necessary 
for  such  extra  work ;  which  instruction  the  court  gives,  and 
on  the  prayer  of  the  plaintiff  adds  thereto :  But  the  court 
*4691  ^^^^'^^^  instructs  the  jury,  that  the  *defendant  is  not 
■'  entitled  to  set  off  in  this  action  the  sum  of  ten  per 
cent,  on  the  amount  of  the  contract  mentioned  in  the  pro- 
viso in  the  said  contract,  nor  any  damages  which  may  luive 
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resulted  to  the  defendant  by  any  delay  on  the  part  of  the 
plaintiff  in  completing  the  said  house,  and  delivering  the 
same  to  the  defendant  on  the  said  25th  of  December,  1844. 
To  which  modification  of  the  court  and  instruction  on  the 
part  of  the  plaintiff,  as  above  granted,  the  defendant  excepts, 
and  prays  the  court  to  sign,  seal,  and  enroll  this  his  bill  of 
exceptions,  which  is  accordingly  done,  this  16th  day  of  April, 
1847.  W.  Cranch, 

Jas.  DuniiOp/' 

Defendants  Sixth  Uxeeption, 

"And  the  said  plaintiff,  having  further  given  evidence 
tending  to  show  that,  after  the  plastering  of  the  said  house 
had  been  begun,  the  defendant  entered  into  a  contract  with 
the  plasterer  to  make  cornice  and  centre-pieces  for  the  parlors 
and  passage,  that  a  delay  in  the  work  for  a  week  was  occa- 
sioned by  the  negotiation  leading  to  the  said  agreement,  and 
a  further  delay  of  two  weeks  was  occasioned  by  the  work  re- 
quired on  the  said  additional  plastering,  and  part  of  the  same 
being  frozen  insomuch  that  the  said  plasterer  did  not  and 
could  not  finish  the  said  work  until  some  days  after  the  said 
25th  of  December,  1844,  and  much  of  the  carpenters'  work 
and  the  painters'  was  thereby  postponed  and  delayed  until 
after  the  said  day ;  the  said  defendant  then  gave  evidence  to 
show  that  the  plaintiff  knew  of  the  said  agreement  for  the 
said  additional  plastering,  and  did  not  object  thereto. 

"  And  thereupon  the  defendant  prayed  the  court  to  instruct 
the  jury :  If  the  jury  shall  find,  from  the  evidence,  that  any 
delay  was  caused  in  completing  the  work  in  consequence  of 
the  extra  plastering  in  the  parlors  and  passage,  done  under 
the  distinct  contract  between  the  defendant  and  Messrs. 
Brown,  given  in  evidence,  and  they  shall  further  find  that 
said  extra  plastering  was  so  done  with  the  full  knowledge 
and  sanction  of  the  plaintiff,  and  without  any  understanding 
between  him  and  the  defendant  at  the  time,  that  in  conse- 
quence thereof  a  further  time  should  be  allowed  for  complet- 
ing the  building,  then  the  plaintiff  is  not  entitled  to  any 
further  time  for  completing  the  building  because  of  such  work 
and  the  delay  attending  the  same. 

"  That  the  forfeiture  of  ten  per  cent,  in  the  contract  price 
of  the  work  for  a  failure  to  complete  the  same  by  the  26th  of 
December,  as  stipulated  in  the  written  contract  given  in  evi- 
dence, is  to  be  held  as  the  liquidated  amount  of  damage  for 
the  failure  *to  complete  the  work  in  that  time,  and  the  r«47A 
defendant  is  entitled  to  a  deduction  of  the  full  amount  ^ 
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thereof  from  the  specified  price  of  the  work,  unless  the  jury 
shall  find  that  the  failure  to  complete  the  same  by  said  date 
proceeded  wholly  from  the  acts  or  default  of  the  defendant, 
so  that,  independently  of  such  acts  or  default,  he  would  have 
so  completed  it  within  said  time. 

"  Which  instructions,  and  each  of  them,  the  court  refused 
to  give ;  to  which  refusal  of  the  court,  the  defendant  excepts, 
and  prays  the  court  to  sign  and  seal  this  his  bill  of  exceptions ; 
which  is  done  accordingly,  this  15th  of  April,  1847. 

W.  Ceanch, 
James  S.  Morsell, 
James  Dunlop." 

Defendant's  Seventh  Exception. 

**  If  the  jury  shall  find,  from  the  evidence  aforesaid,  that 
the  plaintiff  contracted  with  the  defendant,  in  writing,  to 
build,  complete,  and  deliver  the  said  house  to  him  on  or  before 
the  25th  of  December,  1844,  and  that  the  plaintiff  failed  so  to 
do,  and  shall  further  find  that  the  time  for  said  completion 
and  delivery  was  not  extended  beyond  the  said  25th  of  De- 
cember, 1844,  by  the  agreement  of  the  said  plaintiff  and  de- 
fendant, or  by  the  act  of  the  defendant,  then  the  plaintiff  is 
not  entitled  to  recover  in  this  action. 

"  Which  the  court  refused  to  give ;  to  which  refusal  the 
defendant  prays  leave  to  except,  and  that  the  court  will  sign 
and  seal  this  his  bill  of  exceptions ;  which  is  accordingly  done, 
this  15th  of  April,  1847.  W.  Ceanch, 

James  S.  Moesell." 

Defendant's  Eighth  Eocception. 

"  If  the  jury  find,  from  the  evidence  aforesaid,  that  the  plain- 
tiff contracted,  by  the  contract  of  the  day  of  afore- 
said, and  the  additional  agreement  thereto  of  the  day  as 
aforesaid,  to  build,  complete,  and  deliver  to  the  defendant  the 
said  house  on  or  before  the  25th  of  December,  1844,  and  that 
the  plaintiff  failed  so  to  do,  then  the  defendant  is  entitled  to 
claim  ten  per  cent,  as  a  deduction  on  the  whole  amount  of 
the  contract  price  from  the  claim  of  the  plaintiff ;  provided 
the  jury  shall  find,  from  the  evidence,  that  the  plaintiff  could 
reasonably  have  so  completed  and  delivered  the  said  house  on 
the  26th  of  December  aforesaid,  and  notwithstanding  the  jury 
may  further  find  that  the  building  and  completion  thereof 
were  delayed  by  the  act  of  the  defendant. 

"Which  instruction  the  court  refused  to  give;  to  which 
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^refusal  the  defendant  excepts,  and  this  his  bill  of  ex-  r^Afj-t 
ceptions  is  signed,  sealed,  and  ordered  to  be  enrolled,  •- 
this  16th  of  April,  1847.  W.  Cranch, 

James  S.  Mobsell, 
James  DunijOP." 


Defendants  Ninth  Exception, 

^  If  the  jury  find,  from  the  evidence,  that  the  plaintiff  con- 
tracted with  the  defendant  to  build,  complete,  and  deliver  to 
him  the  said  house  on  the  25th  of  December,  1844,  and  failed 
so  to  do,  then  the  defendant  is  entitled  to  claim  ten  per  cent, 
on  the  amount  of  the  whole  price  of  the  contract,  as  a  deduc- 
tion from  the  plaintiffs  claim. 

"  If  the  jury  shall  find,  from  the  evidence,  that  the  plain- 
tiff contracted  with  the  defendant,  in  writing,  to  build,  com- 
plete, finish,  and  deliver  to  him  the  said  house  on  or  before 
the  said  25th  of  December,  1844,  and  shall  further  find  that 
the  said  plaintiff  failed  to  do  so,  and  that  the  time  for  said 
completion  and  delivery  was  not  extended  by  agreement  of 
the  parties  beyond  the  said  25th  of  December,  1844,  then  the 
plaintiff  is  not  entitled  to  recover  in  this  action. 

"Which  instruction  the  court  refused  to  give.  Where- 
upon the  defendant,  by  his  counsel,  excepted  to  said  refusal, 
and  prayed  the  court  here  to  sign  and  seal  this  his  bill  of 
exceptions;  which  is  accordingly  done,  this  15th  of  April, 
1847.  W.  Cranch, 

James  S.  Moksell, 
James  Dunlop." 

Upon  these  exceptions,  the  case  came  up  to  this  court. 

It  was  argued  by  Mr,  May^  for  the  plaintiff  in  error,  and 
Mr.  Bradley^  for  the  defendant  in  error. 

Mr,  May^  for  the  plaintiff  in  error,  contended  that  the  Cir- 
cuit Court  had  erred. 

The  principle  asserted  in  the  first,  fourth,  and  fifth  excep- 
tions is  understood  to  be, — 

That  in  an  action  to  recover  the  stipulated  price  on  a 
special  contract  (to  build  a  house,  where  the  house,  when 
built,  has  been  accepted),  evidence  cannot  be  offered  to  show 
a  partial  failure  to  perform  the  same,  according  to  its  terms. 
Neither  can  money  paid  to  a  stranger  to  complete  the  same 
or  on  account  of  said  failure,  nor  any  evidence  of  damages 
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suffered  by  reason  of  such  faflore,  be  offered  to  reduce  the 
said  price,  even  though  the  same  be  specially  pleaded,  or 
notice  by  way  of  set-o^  with  a  particobir  acooont  thereof  be 
filed  in  the  case. 

^4721  'Against  this  principle  the  following  authorities 
•I  will  be  relied  on.  Act  of  Assembly  of  Marrland  of 
1785,  ch.  46,  §  7 ;  Evans's  Maryland  Pr.,  153 ;  2  'Evans's 
Harris,  37;  2  GreenL  Ev.,  §  136,  and  eases  there  cited; 
Ba$ten  v.  Butter,  7  East,  482 ;  Poulton  v.  Lattimare,  9  Bam. 
&  C,  263 ;  Runyan  v.  NichoU^  11  Johns.  (N.  Y.),  547 ;  WUh- 
er$  V.  Greene^,  9  How.,  213. 

The  second  exception  denies  that  it  is  the  duty  of  the 
court  to  hear  evidence  to  aid  its  exposition  of  a  doubtful 
intention  appearing  in  a  written  instrument,  so  as  to  give  it 
effect  according  to  the  real  intentions  of  the  parties. 

Against  this  will  be  cited,  1  Greenl.  Ev.,  §  277 ;  Grray  v. 
Harper,  1  Story,  674 ;  Smith  v.  Bell,  6  Pet.,  75 ;  Bradley  v. 
SUamboat  Co.,  13  Pet.,  99. 

The  fifth  and  eighth  exceptions  declare  that  the  sum  of 
ten  per  cent.,  as  agreed  by  the  said  contract  to  be  forfeit,  in 
case  the  said  house  was  not  completed  and  delivered  by  the 
25th  of  December,  1844,  was  intended  by  the  parties  as  ^  a 
penalty/'  and  not  as  ^^  liquidated  damages,'*  and  could  not  be 
set  off  or  discounted  against  the  plaintiff's  claim. 

Against  this  will  be  cited,  2  Pothier  on  Obligations,  by 
Evans,  note  No.  12,  pp.  85-98;  Davies  v.  Penton,  6  Barn.  & 
C,  224 ;  Lindsay  v.  Anesley,  6  Ired.  (N.  C),  189 ;  Fleteher 
V.  Dyche,  2  T.  R.,  32 ;  Huband  v.  ChraUan,  1  Alcock  &  N., 
894 ;  Crisdee  v.  Bolton,  8  Carr.  &  P.,  240;  Leighton  v.  Wales, 
3  Mees.  &  W.,  545 ;  Nobles  v.  Bates,  7  Cow.  (N.  Y.),  309 ; 
Dakin  v.  Williams,  17  Wend.  (N.  Y.S,  454 ;  Allen  v.  Brazier, 
2  Bail.  (S.  C),  295;  Brewster  v.  Edgarly,  13  N.  H.,  277  j 
Mead  v.  Wheeler,  Id.,  354. 

Mr.  Bradley,  for  the  defendant  in  error,  referred  to  the 
following  authorities : — 

On  the  first  point,  12  Wheat.,  183, 189, 193. 

Second  point,  13  Pet.,  99. 

Third  point,  7  Wheat.,  13, 16, 17, 18. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  in  a  form  of  proceeding  practised 
in  the  court  of  Washington,  instituted  a  suit  in  the  nature  of 
an  action  of  assumpsit  against  the  plaintiff,  upon  a  contract 
in  writing  for  building  a  house.  The  contract  between  these 
parties,  which  is  drawn  out  in  much  minuteness  of  detail, 
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it  is  not  deemed  necessary  to  set  forth  here  in  extenso  in 
order  to  a  correct  understanding  of  the  questions  of  law 
raised  upon  this  record.  Enough  for  that  purpose  will  be 
shown  in  the  following  extracts  from  the  agreement  above 
mentioned. 

After  giving  the  dimensions  of  the  house  to  be  built,  the 
•contract  proceeds  with  these  stipulations  concerning  r«4iTq 
the  work  to  be  done,  and  the  compensation  to  be  paia  >- 
therefor : — 

"  House  to  be  built  of  two  stories,  with  attic  chambers 
above,  of  first-rate  materials  throughout,  including  o£Sce  and 
back  buildings,  and  in  the  best  and  most  modern  style  of 
workmanship,  and  to  be  entirely  finished  and  fit  for  occupa- 
tion on  or  before  the  15th  of  December,  1844. 

"For  the  brick-work  throughout,  the  best  hard-burned  red 
brick  are  to  be  employed,  with  sharp  river  sand  and  best  lime. 
For  the  flooring  throughout,  the  best  quality  narrow  North 
Carolina  yellow  heart  pine,  tongued,  grooved,  and  secret 
nailed.  Roofs  to  be  slated  in  the  best  manner.  Spouting  to 
be  thoroughly  arranged,  in  the  least  conspicuous  manner,  so 
as  to  carry  off  all  the  water  that  falls  on  the  roofs  of  the  main 
building,  office,  and  back  buildings.  Door  and  window 
frames  and  doors  to  be  of  perfectly  seasoned  material,  war- 
ranted not  to  shrink." 

After  a  long  detail,  having  reference  rather  to  an  enumera- 
tion than  to  the  quality  of  the  several  things  to  be  done  in 
completing  the  house  and  offices,  the  agreement  concludes  in 
these  words : — *'  That  the  said  William  H.  Van  Buren  is  to 
pay  to  the  said  William  Digges  for  the  house  built  and  finished 
as  above  specified,  the  sum  of  f4,600  in  gold  or  silver  current 
money  of  the  United  States,  or  its  equivalent  in  bank-notes, 
in  the  following  manner ;  viz.  $1,000  on  the  Ist  day  of  Sep- 
tember;  8^1,000  on  the  first  day  of  October ;  |1,000  on  the  1st 
day  of  November ;  and  $1,600  on  the  day  that  the  house  is 
entirely  finished  and  fit  to  occupy,  provided  that  it  shall  not 
be  later  than  the  26th  day  of  December,  1844 ;  he,  the  said 
William  Digges,  to  forfeit  ten  per  cent,  on  the  whole  amount, 
if  the  said  house  is  not  entirely  completed  and  fit  to  occupy 
at  the  time  agreed  upon,  viz.  December  25th,  1844." 

Subsequently,  viz.  on  the  1st  day  of  September,  1844,  the 
above  agreement  was  altered  by  the  parties  in  the  following 
particulars,  viz.  "  that  in  place  of  the  attic  story  with  rooms, 
as  specified  in  the  above  contract,  William  H.  Digges  is  to 
build  a  third  story,  divided  and  finished  in  all  respects  like 
the  second  story  ;  and  after  reciting  some  directions  with 
respect  to  divisions  and  arrangements  in  this  third  story,  the 
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new  aCTeement  provides  for  the  ^  finishing  of  a  garret ;  to  be 
floored,  plastered,  and  divided  as  agreed  upon,  with  the 
necessary  stairways,  in  the  best  manner  and  with  the  same 
materials  employed  in  the  second  story/' 

For  the  work  to  be  performed  under  this  new  agreement, 
when  it  should  be  completed,  the  plaintiff  in  error  was  to  pay 
the  additional  sum   of  $525;    but  no  stipulation  appears 

*4741  *^^^^^°  ^  ^  ^^^  ^^™^  within  which  this  additional 
-■  work  was  to  be  completed. 
The  plaintiff  in  error,  the  defendant  below,  pleaded  the 
general  issue  (mm  (is^umpsit^,  filed  a  bill  of  particulars 
amounting  to  the  sum  of  %707,  for  moneys  paid,  expenses 
incurred,  and  damage  sustained,  by  reason  of  the  non-perform- 
ance by  the  plaintiff  of  his  agreement;  and  filed  also  with  this 
bill  of  particulars  a  notice  in  writing,  in  which  the  amount  of 
that  bill  was  claimed  in  diminution  of  the  plaintiff's  demand. 
Upon  the  issue  joined,  the  jury  rendered  a  verdict  for   the 

Slaintiff,  for  the  sum  of  jil,223.21,  with  interest  from  the  21st 
ay  of  August,  1845,  till  payment,  and  for  this  sum,  with  the 
costs  of  suit,  the  court  gave  judgment  against  the  defendant 
below. 

At  the  trial  of  this  cause,  there  were  nine  separate  prayers 
to  the  court,  and  nine  bills  of  exceptions  sealed  to  the  rulings 
of  the  court  upon  the  prayers  thus  presented  to  them.  Some 
of  these  exceptions  it  will  be  unnecessary  particularly  to  dis- 
cuss, as  they  are  clearly  embraced,  if  not  within  the  terms, 
certainly  within  the  meaning,  of  others  which  were  taken. 
We  will  therefore  examine  those  exceptions  only  which  are 
regarded  as  propounding  in  themselves  some  distinct  and 
separate  legal  principle. 

The  first  exception  by  the  defendant  below,  the  plaintiff  in 
error  here,  is  as  follows : — 

"  The  plaintiff,  in  support  of  the  issue  joined  upon  the  plea 
of  non  assumpsit^  produced  and  proved  written  contracts 
between  the  parties,  as  follows  (copied  in  pages  461-463), 
and  further  offered  evidence  tending  to  prove  that  he  had 
executed  the  work  therein  stipulated  for,  and  had  delivered 
it  to  the  defendant,  who  received  it  without  objection.  And 
thereupon  the  defendant  offered  to  prove,  by  competent  wit- 
nesses, that,  before  receiving  said  work,  and  during  the  prog- 
ress thereof,  he  had  objected  to  the  sufficiency  of  various 
parts  of  the  same  as  a  compliance  with  the  contract,  and  Iiad 
communicated  said  objections  to  the  plaintiff,  and  that  there 
were  various  omissions  of  work  stipulated  to  be  done,  and 
various  portions  of  the  work  contracted  for  were  done  in  a 
defective  and  inferior  manner,  and  not  as  well  as  contracted 
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for  by  the  plaintiff,  and  that  some  of  these  defects  were  not 
and  could  not  be  discovered  by  the  defendant,  until  after  the 
defendant  had  entered  into  the  possession  and  use  of  the 
house;  and  the  defendant  offered  to  prove,  by  way  of  setK)ff, 
and  having  filed  a  bill  of  pai*ticulars  of  said  alleged  omissions 
and  defects,  and  given  due  notice  thereof  to  the  plaintiff,  and 
of  his  purpose  in  reduction  of  the  contract  price  of  the  whole 
work  sued  for  by  the  said  plaintiff,  the  value  of  said  omissions, 
and  the  difference  in  value  between  *the  actual  work  r*4iTc 
defectively  executed,  and  that  contracted  for ;  to  •■ 
which  evidence  so  offered,  or  any  of  it,  the  plaintiff  objected,  as 
inadmissible  under  the  issue,  and  the  court,  on  the  objection  so 
taken,  refused  to  admit  any  of  said  evidence  for  said  purpose." 

The  decision  of  the  Circuit  Court,  rejecting  the  evidence 
described  and  tendered  for  the  purposes  set  forth  in  this  ex- 
^ption,  cannot  be  sustained  upon  any  sound  legal  principle. 

We  are  aware  of  the  rule  laid  down  in  the  earlier  English 
cases,  which  prescribed  that  in  all  instances  wherein  a  party 
shall  have  been  injured,  either  by  a  partial  failure  of  consider- 
ation for  the  contract,  or  by  the  non-fulfilment  of  the  contract, 
or  by  breach  of  warranty,  the  person  so  injured  could  not  in 
an  action  against  him  upon  the  contract  defend  himself  by 
alleging  and  proving  these  facts;  but  could  obtain  redress 
only  by  a  cross  action  against  the  party  from  whom  the  in- 
jury shall  have  proceeded.  This  doctrine  of  the  earlier  cases 
has  been  essentially  modified  by  later  decisions,  and  brought 
by  them  to  the  test  of  justice  and  convenience,  which  requires 
that  whenever  compensation  or  an  equivalent  is  claimed  by  a 
party  in  return  for  the  performance  of  conditions  for  which 
such  compensation  or  equivalent  has  been  stipulated,  the  per- 
son so  claiming  is  bound  to  show  a  fulfilment  in  good  faith 
of  those  conditions ;  and  the  party  against  whom  the  claim 
shall  be  made  shall  be  permitted  to  repel  it  by  proof  of  an 
entire  failure  to  perform,  or  of  an  imperfect  or  unfaithful 
performance  ;  or  by  proof  of  injurious  consequences  resulting 
from  either  of  these  delinquencies ;  and  shall  not  be  driven 
exclusively  to  his  cross  action.  Of  this  doctrine  the  following 
examples,  amongst  others  to  be  found,  may  be  adduced  from 
the  English  courts. 

Per  Parke,  Justice,  in  the  case  of  Thornton  v.  Place^  IMoo. 
&  Rob.,  219,  it  is  said :  "  When  a  party  engages  to  do  certain 
work  on  certain  specified  terms,  and  in  a  specified  manner, 
but  in  fact  does  not  perform  the  work  so  as  to  correspond 
with  the  specification,  he  is  not  of  course  entitled  to  recover 
the  price  agreed  upon  in  the  specification  ;  nor  can  he  recover 
according  to  the  actual  value  of  the  work,  as  if  there  had  been 
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no  special  contract.  What  the  plaintiff  is  entitled  to  recover 
is  the  price  agreed  upon,  subject  to  a  deduction,  and  the  meas- 
ure of  that  deduction  is,  the  sum  which  it  would  take  to 
alter  the  work  so  as  to  make  it  correspond  with  the  specifica- 
tion." 

In  Chapel  v.  Hicks^  2  Car.  &  M.,  214,  it  is  said :  "  In  an  action 
on  a  special  contract  for  work  done  under  the  contract,  and 
for  work  and  materials  generally,  the  defendant  may  give  in 
*4761  ^'^^^^c®  ^^^^  *'^®  work  has  been  done  *improperly,  and 
J  not  agreeably  to  the  contract ;  in  that  case,  the  plaintiff 
will  only  be  entitled  to  recover  the  real  value  of  the  work  done 
and  materials  supplied." 

In  the  case  of  Cutler  v.  Close^  5  Car.  &  P.,  837,  where  a 
party  had  contracted  to  supply  and  erect  a  warm-air  apparatus 
for  a  certain  sum,  it  was  ruled,  in  an  action  for  the  price  (the 
defence  to  which  was,  that  the  apparatus  did  not  answer), 
that,  if  the  jury  thought  it  was  substantial  in  the  main,  though 
not  quite  so  complete  as  it  might  be  under  the  contract,  and 
could  be  made  good  at  a  reasonable  rate,  the  proper  course 
would  be  to  find  a  verdict  for  the  plaintiff,  deducting  such 
sums  as  would  enable  the  defendant  to  do  what  was  requisite. 
And  Tindal,  C.  J.,  in  his  instructions  to  the  juiy,  uses  this 
language :  "  The  plaintiffs  say  that  they  have  performed  their 
contract,  and  are  entitled  to  be  paid.  On  the  contrary,  the 
defendant  says  that  the  apparatus  is  not  at  all  of  the  sort  he 
contracted  for ;  and  therefore  he  is  not  liable  to  pay  for  it. 
The  law  on  the  subject,  as  it  seems  to  me,  lies  in  a  narrow 
compass.  If  the  stove  in  question  is  altogether  incompetent, 
and  unfit  for  the  purpose,  and  either  from  that,  or  from  the 
situation  in  which  it  is  placed,  does  not  at  all  answer  the  end 
for  which  it  was  intended,  then  the  defendant  is  not  bound  to 
pay.  If  it  is  perfect,  and  the  fault  lies  in  management  at  the 
chapel,  then  the  plaintiffs  will  bo  entitled  to  recover  the  whole 
price.  But  there  is  another  view  of  the  case.  The  apparatus 
may  be  in  the  main  substantial,  but  not  quite  so  complete  as 
it  might  be  according  to  the  contract ;  and  in  that  case,  if  it 
can  be  made  good  at  a  reasonable  expense,  the  proper  course 
will  be,  to  give  your  verdict  for  the  plaintiffs,  deducting  such 
sum  as  will  enable  the  defendant  to  do  that  which  is  requisite 
to  make  it  complete." 

But,  as  conclusive  with  this  court  upon  this  point,  it  may  be 
remtarked,  that  it  was  carefully  considered  at  the  last  term  in 
the  case  of  Withers  v.  Greene^  9  How.,  213 ;  the  decisions 
applicable  thereto  from  the  courts  both  in  England  and  the 
United  States  were  then  collated  and  examined,  and  upon 
that  examination  the  doctrine  herein  above  propounded 
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received  the  concurrence  of  all  the  judges.  Again  express- 
ing our  approbation  of  this  doctrine,  we  conclude  that  the 
proof  tendered,  as  declared  in  the  first  exception  of  the 
defendant  below,  should  have  been  admitted,  and  that  the 
Circuit  Court  erred  in  ruling  its  exclusion  from  the  jury. 

The  second  exception  by  the  defendant  states,  that,  in  addi- 
tion to  the  evidence  previously  tendered  by  him,  he  offered 
proof  tending  to  show  the  peculiar  adaptation  of  the  house 
contracted  for,  both  in  its  design  and  situation,  to  the  defend- 
ant's personal  and  professional  pursuits  and  convenience,  and 
•that  the  amount  of  ten  per  centum  on  the  contract  f^a't't 
price  stipulated  to  be  forfeited  if  the  house  was  not  '- 
entirely  finished  and  ready  for  occupation,  as  therein  provided, 
on  the  25th  of  December,  1844,  was  intended  by  the  parties 
as  and  for  liquidated  damages,  that  would  result  and  fairlv 
belong  to  the  said  defendant  by  reason  of  said  failure  to  finish 
the  said  house  on  the  25th  of  December,  1844;  and  that  the 
court  refused  to  hear  the  evidence  thus  tendered.  In  the 
refusal  of  the  court  to  admit  the  evidence  thus  tendered  we 
think  they  decided  correctly.  It  would  have  been  irregular 
in  the  court  to  go  out  of  the  terms  of  the  contract,  and  into 
the  consideration  of  matters  wholly  extraneous,  and  with  noth- 
ing upon  the  face  of  the  writing  pointing  to  such  matters  as 
proper  or  necessary  to  obtain  its  construction  or  meaning. 
The  clause  of  the  contract  providing  for  the  forfeiture  of  ten 
per  centum  on  the  amount  of  the  contract  price,  upon  a  failure 
to  complete  the  work  by  given  day,  cannot  properly  be 
regarded  as  an  agreement  or  settlement  of  liquidated  damages. 
The  term  forfeiture  imports  a  penalty ;  it  has  no  necessary  or 
natural  connection  with  the  measure  or  degree  of  injury  which 
may  result  from  a  breach  of  contract,  or  from  an  imperfect 
performance.  It  implies  an  absolute  infliction,  regardless  of 
the  nature  and  extent  of  the  causes  by  which  it  is  superin- 
duced. Unless,  therefore,  it  shall  have  been  expressly  adopted 
and  declared  by  the  parties  to  be  a  measure  of  injury  or  com- 
pensation, it  is  never  taken  as  such  by  courts  of  justice,  who 
leave  it  to  be  enforced  where  this  can  be  done  in  its  real 
character,  viz.  that  of  a  penalty.  In  a  defence  like  that 
attempted  by  the  defendant  in  the  Circuit  Court,  upon  the 
essential  justice  and  fairness  of  the  acts  of  the  parties,  a  pos- 
itive immutable  penalty  could  hardly  be  applied  as  a  fair  test 
of  their  merits. 

In  the  third  exception  by  the  defendant,  it  is  stated  that 
the  plaintiff,  having  given  evidence  to  show  that  the  defend- 
ant, whilst  the  house  in  question  was  being  built,  made  a  con- 
tract for  an  alteration  in  the  style  and  finish  of  the  plastering 
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of  the  h'.JLse.  with  a  tr.:r«I  [ers<n.  and  not  with  the  phuntiff; 
and  there bj  the  ei»rou:i  n  ••£  the  work  on  the  said  building 
was  deiavei  h^vjiA  tLe  i'th  "f  December.  1844 ;  the  defend- 
ant  offered  e vi* itirrije  te:^ii:.g  to  prove  that  the  said  plastering 
and  the  style  and  ni^Lsh  thereif  were  osnal  and  proper  and 
necessanr  to  tue  o.-ii:' 'eti* -n  of  the  said  house:  and  farther 
offered  to  prove,  tLit,  at  the  time  of  the  execution  of  the  said 
plastering,  the  detendiint  in  the  pre2?ence  of  the  plaintiff 
insisted  on  and  re«|uire<I  hioi  to  execute  the  same  as  a  part  of 
his  contract ;  aad  tiiat  he  refuse*!  S4>  to  do,  and  that  to  the 
admissibility  of  thLs  evi'Ience,  objection  being  made^  it  was 
^ ip,^-|  excluded  •fr»»m  the  jury  by  the  court.  In  this  decision 
*  J  the  court  were  certiiiiilv  correct.  The  defendant  could 
have  no  right  to  insist  up»u  the  performance  of  plastering,  or 
of  any  other  descripti«ja  of  work,  uuless  it  came  within  the 

Srovisions   of  the  contract;   the  simple  fact  that  the  work 
emanded  was  suitable  to  the  stvle  of  the  defendant's  house, 
could  give  him  no  right  to  demand  its  execution,  unless  the 

Elaintilr  had  contracted  for  its  performance.  It  was  incum- 
ent,  therefore,  on  the  defendant,  to  prove  by  legal  evidence 
that  the  work  demanded  by  him  was  within  the  provisions  of 
the  contract;  but  instead  of  doing  this,  he  insisted  upon 
showing  merely  that  he,  the  defendant,  had  determined  this 
work  to  be  profjer  and  within  the  provisions  of  the  contract, 
and  that  the  plaintiff's  non-concurrence  in  this  determination, 
and  consequent  refusal  to  do  what  the  defendant  required, 
were  to  be  received  as  proof  of  a  failure  on  the  part  of  the 
plaintiff  to  perform  his   contract;   and   as   forming  a  just 

f round  with  the  defendant  for  his  resistance  to  the  action. 
t  would  indeed  have  been  strange,  if  the  court  could  have 
tolerated  such  an  irregularity  as  this ;  by  which  the  defend- 
ant would  have  been  permitted  to  become  a  witness  in  his 
own  behalf. 

The  fourth  and  fifth  exceptions  on  the  part  of  the  defend- 
ant below,  relating  merely  to  the  admissibility  of  testimony  to 
show  a  failure  to  perform,  or  an  incomplete  performance,  on 
the  part  of  the  plaintiff,  are  embraced  within  the  first  excep- 
tion already  considered,  and  the  rulings  of  the  court  as  to 
th(;se  two  last  instances  being  in  contravention  of  our  opin- 
ion SIS  declared  upon  the  first  exception,  are  pronounced  by 
this  court  to  be  erroneous. 

In  the  sixth  exception  of  the  defendant,  two  subjects 
essentially  distinct  in  character  are  blended.  As  to  the  first, 
it  is  stated  that  the  plaintiff,  having  further  given  evidence 
tending  to  show  that,  after  the  pliustering  of  the  house  was 
begun,  the  defendant  entered  into  a  contract  with  the  plas- 
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terer  to  make  cornices  and  centre-pieces  for  the  parlors  and 
passages;  that  a  delay  in  the  work  for  a  week  was  occa- 
sioned by  the  negotiation  leading  to  the  said  agreement ;  and 
a  further  delay  of  two  weeks  by  the  additional  plastering, 
and  part  of  the  same  being  frozen,  insomuch  that  the  plas- 
terer could  not  finish  the  work  until  some  days  after  the  25th 
of  December,  1844,  and  much  of  the  carpenters'  work  and 
the  paintei*s'  was  thereby  postponed  and  delayed  until  after 
the  said  day ;  and  the  said  defendant  then  gave  evidence  to 
show  that  the  plaintiff  knew  of  the  said  agreement  for  the 
said  additional  plastering,  and  did  not  object  thereto.  And 
thereupon  the  defendant  prayed  the  court  to  instruct  the 
JU17,  that  if  they  shall  find  that  any  delay  *was  caused  r*4»Tg 
in  completing  the  work  in  consequence  of  the  extra  ^ 
plastering  in  the  parlors  and  passage,  done  under  the  distinct 
contract  therefor  given  in  evidence,  and  they  shall  further 
find  that  said  extra  plastering  was  so  done  with  the  full 
knowledge  and  sanction  of  the  plaintiff,  and  without  any 
understanding  between  him  and  the  defendant  at  the  time, 
that  in  consequence  thereof  a  further  time  should  be  allowed 
for  completing  the  building,  then  the  plaintiff  is  not  entitled 
to  any  further  time  for  completing  the  building  because  of 
such  work,  and  the  delay  attending  the  same. 

The  second  subject  embraced  in  this  exception  is  the  for- 
feiture of  ten  per  centum  upon  the  contract  price  of  the 
work,  which  the  court  was  asked  to  declare  was  the  amount 
of  liquidated  damages,  the  whole  amount  of  which  on  the 
price  of  the  work  the  defendant  was  authorized  to  claim  for 
a  failure  to  complete  the  work  by  the  25th  of  December, 
1844,  unless  the  jury  should  find  that  the  failure  to  complete 
the  work  proceeded  wholly  from  the  acts  or  default  01  the 
defendant.  The  refusal  by  the  Circuit  Court  of  both  the 
instructions  appearing  upon  this  exception  is  entirely  ap- 
proved. 

It  is  difficult  to  conceive,  upon  what  ground  the  defendant 
could  be  permitted  to  interpose  an  obs&uction  to  the  fulfil- 
ment of  the  contract,  and  then  to  convert  that  very  obstruc- 
tion into  a  merit  on  his  own  part,  or  into  the  founaation  of  a 
claim  against  the  party  whom  he  had  already  subjected  to  the 
inevitable  consequences  of  the  obstruction  so  interposed ;  an 
inability  to  comply  with  his  engagement,  and  a  postponement 
of  the  miits  of  a  compliance  therewith,  if  that  had  oeen  per- 
mitted. Mere  acquiescence  in  this  irregularity  by  the  plain- 
tiff should  not  subject  him  to  farther  mischief.  With  respect 
to  the  second  subject  embraced  in  this  exception,  viz.  the 
forfeiture  of  ten  per  centum  claimed  by  the  defendant,  we 
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deem  it  unnecessary  to  add  to  what  has  been  already  said  on 
that  subject.  We  will  here  remark,  once  for  all  with  respect  to 
this  penalty,  that,  as  it  constitutes  the  only  ground  for  the 
eighth  and  ninth  exceptions  taken  by  the  defendant  below^ 
those  exceptions  must  be  regarded  as  expressly  overruled. 

By  the  seventh  exception  of  the  defendant  below,  it 
appears  that  the  court  were  asked  to  propound  as  the  law, 
that  if,  from  the  evidence,  it  should  appear  that  the  plaintiff 
contracted  with  the  defendant  in  writing,  to  build,  complete, 
and  deliver  the  said  house  to  him  on  or  before  the  25th  day 
of  December,  1844,  and  that  the  plaintiff  failed  to  do  so;  and 
the  jury  shall  find  that  the  time  for  said  completion  and  de- 
livery was  not  extended  beyond  the  said  25th  of  December, 
1844,  by  the  agreement  of  the  said  plaintiff  and  defendant,  or 

♦4801     y  *^®  ^^^  ^^  *'^®  *defendant,  then  the  plaintiff  is  not 
-■  entitled  to  recover  in  this  action,  which  instruction 
the  court  refused  to  give. 

The  ruling  of  the  court,  as  set  forth  in  this  exception,  though 
not  reconcilable  with  their  own  decision  on  the  first  prayer 
presented  to  them  by  the  defendant,  is  in  accordance  with  the 
opinion  we  have  expressed  in  reference  to  the  questions  raised 
by  that  prayer,  and  also  with  the  doctrine  ruled  by  this  and  in 
other  tribunals  upon  those  questions,  as  in  treating  of  that 
first  prayer  we  have  already  shown.  It  places  the  parties 
upon  the  true  ground  of  contestation  between  them,  viz.  the 
truth,  the  extent,  and  manner  of  performance  on  the  one  hand ; 
the  degree  of  injury,  from  omission,  neglect,  or  imperfection 
of  performance  on  the  other.  The  ruling  of  the  Circuit  Court, 
therefore,  upon  this  exception,  is  entirely  approved ;  but  as 
that  court  has  erred  in  its  decision  in  reference  to  the  prayers 
in  the  first,  foui'th,  and  fifth  exceptions  of  the  defendant,  its 
decision  as  to  those  prayers  is  hereby  reversed,  with  costs,  and 
this  cause  is  remanded  to  the  Circuit  Court,  with  orders  for  a 
venire  facias  for  a  new  trial  in  conformity  with  the  principles 
expressed  in  this  opinion. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  County  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Circuit  Court  in  this  case  be,  and  the 
same  is  hereby,  reversed,  with  costs,  and  that  this  cause  be, 
and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court, 
with  directions  to  award  a  venire  facias  de  novo. 
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Fbedebio  D.  Conbad,  Plaintipf  in  eebor,  v.  David 

Griffey. 

Where  a  witness  was  examined  for  the  plaintiff,  and  the  defendant  offered  in 
evidence  declarations  which  he  had  made  of  a  contradictory  character,  and 
then  the  plaintiff  offered  to  give  in  evidence  others,  afflrmatory  of  the  first, 
these  last  afflrmatory  declarations  were  not  admissible,  being  made  at  a  time 
posterior  to  that  at  which  he  made  the  contradictory  declarations  given  in 
evidence  by  the  defendant.  ^ 

Where  the  writ,  pleadings,  and  contract  spoke  only  of  Frederic  D.  Conrad, 
and  the  judgment  went  against  Daniel  Frederic  Conrad,  the  defendant,  it 
was  too  late  after  verdict  and  judgment  to  assign  the  variation  as  error.  ^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  Louisiana.* 

•There  was  only  one   point  of  evidence  involved,  r^^oi 
Three  exceptions  were  taken  during  the  progress  of  •■ 
the  trial  by  the  plaintiif  below,  but,  as  the  verdict  was  in  his 
favor,  they  were  not  argued  here. 

On  the  26th  of  March,  Conrad,  being  a  Louisiana  planter, 
made  a  contract  with  Griffey  of  Cincinnati,  by  which  Griffey 
engaged  to  construct  and  set  up  a  steam-engine  and  sugar- 
mill  boilers,  &c.,  upon  Conrad's  plantation,  for  f 6,650,  payable 
at  different  times.  Griffey  stipulated  to  have  the  privilege  of 
appointing  the  engineer  to  run  the  engine  during  the  rolling 
of  the  first  crop. 

On  the  23d  of  December,  1846,  Griffey  brought  his  action, 
by  way  of  petition,  against  Conrad,  claiming  a  balance  of 
*3,781.68. 

On  the  22d  of  January,  1847,  Conrad  filed  his  answer, 
admitting  the  work,  but  denying  that  it  was  properly  per- 
formed according  to  contract,  and  alleging  that  he  had  sus- 
tained a  loss  of  $10,000,  which  he  claimed  in  reconvention. 

On  the  first  trial,  February  28,  1848,  the  jury  found  a  ver- 
dict for  plaintiff  for  $3,000,  without  interest. 

The  court  granted  a  new  trial. 

On  the  20th  of  Februarv,  1849,  the  cause  came  on  again 
for  trial,  when  the  jury  round  a  verdict  for  plaintiff  for 
$8,781.68,  with  interest. 


^  Testimony  in  chief  tending  merely 
to  support  the  credit  of  a  witness  by 
proving  that  he  has  given  the  same 
account  out  of  court,  is  inadmissible 
when  impeached  by  evidence  of  con- 
tradictory statements.  United  Stales 
r.  Holmes,  1  Cliff.,  98. 

^  If  it  appears  from  the  pleadings 


and  finding  that  the  judgment  is  ac- 
cording to  the  right  of  the  cause  and 
matter  in  law,  all  merely  formal  de- 
fects will  be  disregarded.  Stockton  v. 
Bishop,  4  How.,  155  and  note;  Gardner 
V.  Undo,  1  Cranch,  C.  C,  78. 
•  Further  decision,  16  How.,  38. 
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Amongst  other  testimony  taken  on  the  part  of  the  plaintiff, 
under  a  commission,  was  that  of  Leonard  M.  Nutz,  the  engi- 
neer sent  by  Griffey  to  erect  and  work  the  machine.  His 
answers  to  various  interrogatories  may  be  condensed  as  fol- 
lows : — 

The  quality  and  strength  of  the  engine  were  well  propor- 
tioned and  strong.  The  quality  of  the  machinery  was  good. 
The  general  style  and  character  of  the  whole  workmanship, 
mill  and  engine,  was  good.  It  compared  with  others  very 
well. 

By  housings  are  meant  the  frame  which  holds  or  supports 
the  rollers. 

I  did  notice  particularly  the  housings  of  Mr.  Conrad's  mill 
and  engine.  They  were  sufficiently  strong ;  they  were  well 
fitted  and  suited  for  the  purposes  they  were  intended  to  be 
used  for. 

I  do  not  know  of  any  defects. 

In  answer  to  14th  interrogatory  say3, 1  was  at  the  mill  and 
engine,  after  it  was  started,  in  the  capacity  and  employment 
of  engineer.  I  was  there  on  the  30th  day  of  October,  1845, 
acting  in  that  capacity. 

In  answer  to  15th  interrogatory  says,  On  the  30th  of 
October,  we  put  in  a  spring  beam,  underneath  the  housing, 

•4821  *^^^  ^^^  ^^*  ^^^  ^"^^  ^^*^  were  there,  on  account  of 
J  their  being  made  of  green  timber  and  had  sprung ;  there 
was  nothing  broke  at  the  time ;  some  time  in  November 
one  of  the  housings  broke,  which  was  caused  by  the  careless- 
ness of  one  of  the  negroes  letting  a  piece  of  iron  pass  in  the 
rollers,  in  the  carrier,  which  was  sufficient  to  break  any  engine; 
I  was  asleep  along  side  of  the  engine,  and  was  awakened  by 
the  surge,  and  took  out  the  piece  of  iron ;  the  housing  did 
not  part,  it  only  cracked,  and  the  mill  was  not  stopped  at  all 
on  account  thereof ;  but  when  the  tie-bolt  was  put  in,  we 
stopped  about  2|  hours. 

In  answer  to  17th  interrogatory  says.  The  head  engineer 
Iiad  an  assistant  furnished  by  the  planter ;  the  head  engineer 
watches  18  hours,  the  assistant  6  hours,  and  they  two  attend 
to  the  engine. 

In  answer  to  18th  interrogatory  says,  I  had  an  assistant, 
which  was  one  of  Mr.  Conrad's  slaves,  named  Tilman,  fur- 
nished by  Mr.  Conrad. 

In  answer  to  19th  interrogatory  says.  The  accident  occurred 
during  the  watch  of  my  assistant. 

In  answer  to  20th  interrogatory  says,  There  was  no  time 
lost,  except  the  two  hours  and  a  half  which  I  was  putting  in 
the  tie-bolt. 
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In  answer  to  21st  interrogatory  says,  I  made  two  new  brace 
bolts  for  the  housings,  and  continued  the  crop  without  any 
further  detention. 

In  answer  to  22d  interrogatory  says,  I  was  present  during 
the  whole  time  the  engine  was  employed  taking  off  the  crop 
that  year,  and  no  other  stoppage  of  the  engine  and  mill 
occurred. 

This  deposition  was  taken  on  the  1st  of  April,  1847. 

The  defendant  then  offered  the  depositions  of  Sosthene 
AUain,  W.  Hunstock,  and  William  Neff.  It  may  here  be 
mentioned  that  the  plaintiff  objected  to  reading  what  related 
to  Nutz's  statements,  on  the  ground  that  the  defendant,  by 
omitting  to  cross-examine  him,  and  to  inquire  into  such  con- 
versations, had  not  laid  the  foundation  for  the  admission  of 
such  statements.  But  the  court  decided  to  admit  them,  and 
allowed  them  to  be  read.  To  this  decision  the  plaintiff's 
counsel  excepted.  But,  as  before  remarked,  this  exception 
was  not  argued. 

The  depositions  were  as  follows. 

Mr.  AUain : — 

Interrogatory  22d.  Did  you  see  and  converse  with  the 
white  engineer  (who  ran  Mr.  Conrad's  engine),  just  after 
the  last  accident  to  the  mill;  if  yes,  do  you  recollect  his 
name ;  what  *reason  did  he  assign  for  the  housing  of  r^^oo 
the  mill  being  fractured ;  did  you  hear  any  thing  about  •■ 
a  piece  of  iron  or  wood  running  into  the  rollers ;  if  yes,  what 
and  from  whom  ? 

To  22d  interrogatory  witness  answers :  That  he  did  con- 
verse with  the  engineer,  whose  name  he  believes  was  Nutz, 
immediately  after  the  breaking  of  the  housing ;  and  that  the 
reason  assigned  by  said  engineer,  Nutz,  for  the  breaking  of 
the  housing  was,  that  the  housings  were  entirely  too  weak ; 
that  witness  did  not  hear  any  thing  said  by  any  one  about  a 
piece  of  iron  or  wood  having  run  into  the  rollers. 

Mr.  Hunstock : — 

3d.  Did  the  plaintiff  examine  the  sugar-mill  and  engine  of 
defendant  at  that  time,  and  what  did  he  say  touching  the  acci- 
dents to  the  machinery,  and  their  probable  cause  ? 

To  the  3d  interrogatory  the  witness  answers:  That  the 
plaintiff  did  examine  the  sugar-piill  and  engine  of  defendant 
at  that  time,  and  then  he,  the  plaintiff,  said,  that  Nutz,  the 
engineer,  whom  he,  the  plaintiff,  had  sent  to  run  the  engine 
of  defendant,  had  told  him  that  the  breaking  of  the  housings 
of  the  mill  was  owing  to  the  chawing  of  the  keys  that  keyed 
up  the  brace  bolts ;  but  he,  the  plaintiff,  had  afterwards  found 
out  that  said  Nutz  was  an  incompetent  and  lazy  engineer,  and 
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tbat  be  was  inclined  to  beliere  that  it  was  owing  to  Niit2*s 
negleet  the  accident  happened,  and  that  he,  the  plaintifi^ 
was  so  dl^k^tLntied  with  Nntz,  that  soon  after  his  retium  to 
Cincinnati  he  had  dismissed  him  from  his  shop. 

10th.  Did  TOO  see  Nntz  soon  after,  and  how  soon  after,  the 
breaking  of  the  housings  ;  did  he  express  any  ojttnion  as  to 
the  canse,  and  what  did  he  say  on  the  subject  ? 

To  the  10th  interrr^gatory  the  witness  answers :  That  he 
saw  Nutz  soon  after  the  accident  occurred,  at  his,  the  wit- 
ness's, sngar-honse,  but  cannot  say  precisely  how  long  after, 
but  it  was  not  longer  than  one  week  after  the  breaking  oT  the 
housing,  that  Nutz  came  to  the  sugar-house  of  witness,  by  con- 
sent of  defendant,  to  assist  in  taking  down  some  part  of  his, 
witnesses,  machinery,  which  occupied  him  about  one  or  two 
hours ;  during  which  time  he  had  a  conyersation  with  Nutz 
about  the  accident  which  had  happened  to  the  housing  of 
defendant's  mill;  that  he  asked  Nutz  to  what  cause  the 
breaking  of  said  housing  was  owing;  and  Nutz  answered, 
he  could  not  tell  the  cause  of  its  breaking,  as  there  was  mod- 
erate feed  on  the  cane-carrier  at  the  time  the  accident  hap- 
pened, and  no  strain  on  the  milL 

William  Neff  :— 

The  22d  interrogatory  was  the  same  as  that  put  to  Mr. 
Allen. 

To  the  22d  interrogatory  the  witness  answers:  That  he 
^4841  *^^^^^  ^^^  Nutz  said,  that  he  could  not  tell  the 
-■  reason  why  the  housing  broke ;  that  there  was  a  yery 
light  feed  of  cane  on  at  the  time,  and  no  strain  on  the  mill. 
This  was  said  by  Nutz  immediately  after  the  fracture  was 
discoyered,  and  he  said,  at  the  same  time,  that  nothing  had 
gone  through  the  rollers  that  could  haye  strained  the  mill. 

Interrogatory  32d.  Was  there  any  unusual  strain  on  the 
mill  at  the  time  the  housing  gaye  way  ;  if  yes,  state  what  it 
was ;  did  any  iron  or  wood,  or  any  foreign  substance,  go  into 
the  rollers  to  strain  them  ;  if  yes,  what  was  it ;  what  did  the 
engineer,  Mr.  Nutz,  say  about  it  at  the  time? 

To  82d  interrogatory  witness  answers:  That  he  has  no 
knowledge  that  there  was  any  unusual  strain  on  the  mill  when 
the  housing  broke,  and  that  he  does  not  think  there  was. 
Witness  has  no  knowledge  that  any  iron  or  wood,  or  any 
other  substance  than  sugar-cane,  went  into  the  rollers  to 
strain  them,  nor  does  he  belieye  that  any  foreign  substance 
did  get  into  them  to  strain  them.  Witness  heard  Mr.  Nutz 
express  great  surprise  at  the  time  at  the  accident,  saying  that 
he  could  not  account  for  it,  as  there  was  a  light  feed  of  cane 
at  the  moment,  and  noting  had  gone  into  the  rollers  to  strain 
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them.  In  talking  on  the  subject  of  the  accident,  witness 
heard  Mr.  Nutz  say,  that  the  housings  were  entirely  too  weak 
for  the  power  of  the  engine,  besides  the  mill. 

These  depositions  having  been  given  in  evidence,  theplain- 
tiflP  offered  as  rebutting  evidence,  and  to  support  the  credit 
of  Nutz,  the  two  following  pieces  of  testimony. 

1st.  The  following  letter  from  Nutz: — 

«  New  Albany,  April  3, 1846. 

"  Mb.  D.  Gbiffey  : — Dear  Sir :  My  sister  handed  me  a  few 
lines  addressed  to  her,  requesting  me  to  send  my  affidavit  re- 
specting F.  D.  Conrad.  I  have  no  knowledge  of  the  informa- 
tion you  wish,  unless  it  be  the  accident  of  the  breaking  of  one 
of  the  housings  of  his  sugar-mill,  and  all  that  I  can  say  upon 
the  subject  is,  that  the  night  when,  in  my  candid  opinion,  the 
accident  happened,  I  was  awakened  by  the  surging  of  the 
engine ;  it  completely  stopped  under  a  good  head  of  steam. 
I  then  ordered  the  negro  man  who  was  running  the  engine 
at  the  time,  to  examine  well  in  the  cane  shute,  supposing 
something  harder  than  cane  to  have  passed  in  the  carrier,  and 
there  was  found  a  piece  of  iron  that  broke  ofF  one  of  the  cane 
carts,  wedged  in  front  of  rolls,  too  large  to  pass ;  in  the  shape 
was  thus,  about  16  inches  long,  1 J  inches  wiae, 

where  it  came  in  contact  with  the  other,  with  the  rolls ;  and 
from  that  time  until  I  discovered  the  break,  which  was  the 
*next  day,  I  found  it  difficult  to  keep  that  end  of  rolls  r*4oc 
tight ;  I  then  forged  new  tie-bolts  with  keys  on  the  '■ 
outer  ends,  to  keep  them  firmly  keyed,  and  by  so  doing  we 
were  enabled  to  take  oflF  the  crop  without  losing  but  three 
hours  by  the  break ;  for  whilst  I  was  forging  the  bolts,  the 
engine  was  still  running. 

"  Previous  to  the  breaking  of  the  housing,  we  had  another 
small  stoppage,  but  no  accident ;  the  wall  was  very  green,  and 
likely  to  give  way ;  under  the  spur-wheel  stand  bed-plates, 
which  rendered  it  firm  and  secure  during  the  season,  and  will 
always  remain  so  under  any  reasonable  usage  ;  this  stoppage 
was  the  30th  of  October,  1845. 

"  If  the  overseer,  Mr.  Collins,  had  let  Mr.  D.  Edwards  com- 
mence his  work  when  he  wanted  to,  I  do  candidly  think  the 
walls  would  have  been  more  firm,  and  the  least  fear  would 
have  been  overcome;  there  was  no  accident,  but  the  bolts 
were  placed  to  render  the  work  more  secure  upon  the  foun- 
dation ;  and  as  for  the  machinery  in  general,  it  was  a  good 
strong  piece  of  work,  hard  to  be  surj)assed. 

"  Leonard  N.  Nutz, 
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•*  To  David  Griffey,  StaU  of  Indiana^  Floyd  County^  ««. 

"  On  the  3d  day  of  April,  A.  D.,  1846,  before  the  subscriber, 
justice  of  peace  in  and  for  the  said  county,  and  authorized  by 
law  to  administer  oaths,  personally  appeared  Leonard  N. 
Nutz,  and  made  oath  that  the  above  is  a  true  statement  of  F. 
D.  Conrad's  sugar-mill  and  engine. 

**  Leonard  N.  Nutz. 

^  Given  under  my  hand  and  seal,  this  3d  day  of  April,  1846. 

"  Samuel  G.  Wilson,  J.  P." 

2d.  The  testimony  of  one  Edwards,  a  witness,  sworn  in  open 
court,  to  the  effect  that,  in  the  spring  of  1847,  the  said  Nutz 
had  said,  in  the  presence  of  said  Edwards,  that  the  breaking 
of  the  housings  or  frame  of  the  sugar-mill  had  been  occasioned 
by  a  piece  of  iron  getting  between  the  rollers. 

To  the  introduction  of  this  rebutting  testimony  the  defend- 
ant objected,  but  the  court  directed  it  to  be  admitted  ;  where- 
upon the  defendant  took  the  following  bill  of  exceptions : — 

"  Be  it  known,  that  on  the  trial  of  this  cause  before  the  jury, 
the  plaintiff  having  offered  the  deposition  of  Leonard  N.  Nutz 
in  evidence,  and  the  defendant  having  offered  the  depositions 
of  Sosthene  AUain,  W.  Hunstock,  and  William  Neff,  all  on 
file,  the  said  plaintiff  offered  as  rebutting  evidence,  and  to 
support  the  credit  of  L.  N.  Nutz, — 

"  Ist.  A  letter  of  L.  N.  Nutz,  of  date  New  Albany,  the  3d 
♦4861  *^^  April,  1846,  with  an  affidavit  annexed ;  and  2d. 
J  Tlie  testimony  of  one  Edwards,  a  witness,  sworn  in 
open  court,  to  the  effect  that,  in  the  spring  of  1847,  the  said 
Nutz  had  said,  in  the  presence  of  said  Edwards,  that  the 
breaking  of  the  housings  or  frame  of  the  sugar-mill  put  up 
by  plaintiff  for  defendant,  had  been  occasioned  by  a  piece  of 
iron  getting  between  the  rollers.  To  both  of  which,  to  wit, 
the  said  letter  and  affidavit,  and  the  said  statement  in  pres- 
ence of  said  Edwards,  the  counsel  for  defendant  objected, 
that,  at  the  time  of  the  making  of  said  affidavit  and  said  ver- 
bal statements,  the  said  Nutz  was  not  an  agent  of  defendant, 
or  employed  by  him  ;  that  said  affidavit  was  not  made  under 
commission,  nor  with  any  notice  or  opportunity  on  the  part 
of  defendant  to  cross-examine  the  said  witness ;  that  his  said 
verbal  statement  was  not  made  in  the  presence  of  defendant; 
and,  lastly,  that  the  evidence  of  the  defendant  above  referred 
to  was  not  an  attack  upon  the  credit  of  said  Nutz,  but  was 
competent  testimony,  admissible  to  prove  the  facts  attested, 
and  did  not  testify  the  admission  of  statements,  either  verbal 
or  written,  at  other  times  and  places  made  by  said  Nutz  in 
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order  to  support  his  credit ;  but  all  said  objections  were  over- 
ruled, and  the  said  letter  and  affidavit  were  received,  and  the 
testimony  of  said  Edwards,  as  above  stated,  was  also  received 
and  laid  before  the  jury  ;  to  all  of  which  the  counsel  for  the 
defendant  tender  this  their  bill  of  exceptions,  and  pray  that 
the  answers  to  the  interrogatories  of  L.  N.  Nutz,  W.  Hun- 
stock,  William  NefiF,  and  Sosthene  Allain  be  deemed  and  taken 
as  a  part  of  this  bill  of  exceptions,  and  be  copied  and  certified 
accordingly. 

"  Thbo.  H.  McCalbb,  U.  S.  Judge.'' 

Upon .  this  exception,  the  case  was  argued  in  this  court  by 
Mr.  Fendally  for  the  plaintiff  in  error,  and  Mr.  CHllet^  for  the 
defendant  in  error 

The  counsel  for  the  plaintiff  in  error  made  several  points, 
of  which  it  is  only  necessary  to  notice  the  following. 

I.   Illegal  evidence. 

This  ground  is  disclosed  in  the  defendant's  bill  of  excep- 
tions, and  in  the  letter  and  affidavit  which  it  refers  to. 

Griffey  was  bound  by  his  contract  to  "  put  up,"  as  well  as 
to  construct,  the  steam-engine  and  sugar-mill ;  and,  in  the 
contract,  he  reserved  to  himself  the  privilege  of  appointing 
the  engineer  to  run  the  engine,  during  the  rolling  oi  the  fii-st 
crop.  Leonard  N.  Nutz  was  the  "engineer  appointed  to  run 
the  engine  for  the  plaintiff."  He  was  thus  a  very  important 
witness  for  the  plaintiff.  His  deposition  tends  to  prove,  that 
the  steam-engine,  sugar-mill,  and  apparatus  supplied  by  the 
plaintiff  below  *were,  in  every  respect,  conformable  r*Ao^ 
to  the  contract  between  the  parties ;  that  the  plaintiff  ^ 
had,  on  his  part,  fully  complied  with  his  contract,  and  that 
he  was  entitled  to  the  price  which  he  claimed  under  the  con- 
tract, and  for  extra  work.  In  short,  his  deposition  tended  to 
prove  the  plaintiff's  whole  case.  Other  witnesses  deposed  to 
the  weakness  and  insufficiency  of  the  machinery;  and  their 
testimony,  on  many  points,  is  in  direct  conflict  with  that  of 
Nutz. 

One  of  these  points  was  especially  important.  Soon  after 
the  sugar-mill  was  set  up,  the  housings,  or  frame  on  which 
the  rollers  rest,  which  are  the  foundation  on  which  the  mill 
works,  broke ;  and  could  not  be  fully  repaired  during  the 
entire  season.  In  consequence  of  this  very  serious  injury, 
the  grinding  was  greatly  delayed,  and  when  it  recommenced, 
the  work  was  done  much  less  perfectly.  It  became  a  most 
material  subject  of  inquiry  whether  this  breaking  arose  from 
the  weakness  of  the  housings,  or  from  some  cause  for  which 
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the  manufacturer  was  not  liable.  Nutz,  in  his  deposition, 
swore  that  the  breaking  was  caused  by  a  piece  of  iron  pass- 
ing in  the  rollers  in  the  carrier.  Three  other  witnesses 
present,  or  near,  at  the  time  when  the  break  was  discovered, 
swore  to  the  contrary  of  this.  In  order  to  induce  the  jury 
to  give  greater  credit  to  Nutz's  testimony  than  to  that  of  the 
defendant's  witness,  the  plaintiff  offered  to  show  that  at  other 
times,  and  to  other  persons,  Nutz  had  given  the  same  account 
of  the  breaking  as  that  contained  in  his  deposition.  The 
objections  set  out  in  defendant's  bill  of  exceptions  to  the 
admissibility  of  Nutz's  lettter  of  the  3d  of  April,  1846,  and 
his  statement  in  the  presence  of  Edwards,  are  relied  on  in 
support  of  the  writ  of  error.  In  some  cases  the  credit  of  a 
witness  may  be  supported  by  proof  of  his  statements,  but 
this  is  not  a  case  within  the  rule.  Whatever  uncertainty  or 
fluctuation  may  be  discerned  among  the  older  authorities, 
the  doctrine  which  is  now  well  established  limits  the  abduc- 
tion of  confirmatory  statements  to  cases  in  which  the  motive 
of  the  witness  is  assailed  or  brought  under  suspicion.  In 
such  cases,  and  in  such  only,  evidence  is  admitted  of  his 
having  made  similar  statements  when  the  imputed  motive 
did  not  exist.  This  principle  is  clearly  to  be  collected  from 
the  rule,  as  enunciated  in  different  forms  by  the  most  approved 
writers.  See  Sir  W.  D.  Evans,  2  Pothier  on  Oblig.,  289;  1 
Greenl.  Ev.,  §  469 ;  1  Stark.  Ev.,  148, 149  (Bost.,  1826) ;  8 
Stark.  Ev.,  1758 ;  1  Phil.  Ev.,  308  (ed.  N.  Y.,  1839) ;  2  Phil. 
Ev.,  445,  446  (ed.  N.  Y.,  1849,  from  9th  Lond.  ed.) ;  Rolb  v. 
Hackley,  23  Wend.  (N.  Y.),  50 ;  24  Id.,  465 ;  10  Pet.,  488, 
439 ;  1  McLean,  211,  212 ;  8  Wheat.,  332 ;  24  Wend.  (N,  Y.), 
425,  426. 

♦488 1  ^^  Parker's  case^  8  Doug.,  242,  the  evidence  of  a  *con- 
J  firmatory  statement  was  rejected,  BuUer,  J.  holding 
"that  it  was  clearly  inadmissible,  not  being  upon  oath. 
This  objection  being  sufficient  for  that  case,  it  was  unneces- 
sary for  the  court  to  go  any  further.  But  the  principle  is 
the  same,  whether  the  confirmatory  statement  be  sworn  or 
unsworn.  In  this  case,  the  statement  made  in  the  presence 
of  Edwards  was  not  sworn  to ;  and  that  may  have  been  the 
very  statement  that  swayed  the  jury.  "  It  is  well  settled 
that,  if  improper  evidence  be  given,  although  it  may  be  cum- 
ulative only,  the  judgment  must  be  reversed ;  for  we  cannot 
say  what  effect  such  evidence  may  have  had  on  the  minds  of 
the  jury."  Osgood  v.  Manhattan  Company,  3  Cow.  (N.  Y.), 
621;  cit.  Marquand  v.  Webb,  16  Johns.  (N.  Y.),  89.  But 
whether  the  confirmatory  statement  was  or  was  not  sworn  to, 
the  true  questions  are,  in  either  alternative,  Was  the  state- 
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ment  made  before  the  imputed  or  suspected  motive  existed  ? 
(2  Evans,  Poth.,  289 ;  1  Phil.  Ev.,  308.)  Was  it  made  before 
"  the  relation  "  of  the  witness  "  to  the  party  or  to  the  cause '' 
existed  ?  (1  Greenl.  Ev.,  §  469.)  Was  it  made  "  at  a  time 
when  the  witness  labored  under  no  interest  or  influence  to 
misrepresent  the  fact "  ?     (1  Stark.  Ev.,  149 ;  3  Id.,  1758.) 

Neither  Nutz's  letter  and  aflidavit,  nor  his  statement  in 
the  presence  of  Edwards,  can  stand  any  of  these  tests.  His 
credit  may  have  been  impeached,  indirectly,  by  disproving 
facts  sworn  by  him;  and  directly,  bj-  prooif  that  liis  own 
statements,  made  when  the  breaking  occurred,  were  in  direct 
conflict  with  the  account  which  he  gave  in  his  deposition. 
But  his  own  position  on  the  3d  of  April,  1846,  when  he  writ 
the  letter,  and  in  the  spring  of  1847,  when  he  made  the  state- 
ment in  the  presence  of  Edwards,  was  the  same  as  on  the  1st 
of  April,  1847,  when  he  made  the  deposition.  And  in  regard 
to  his  statement  in  the  presence  of  Edwards,  the  admission  of 
it  in  evidence  is  liable  to  the  further  objection,  that  it  was 
not  proved  to  have  been  before  he  gave  his  deposition.  Ed- 
wards says  that  it  was  made  "in  the  spring  of  1847"  ;  but 
whether  before  or  after  the  1st  of  April  in  wiat  year  he  does 
not  say.  The  "  relation  to  the  party  and  to  the  cause  "  which 
tended  to  bias  the  mind  of  Nutz  existed  in  the  fall  of  1845, 
and  resulted  from  his  being  employed  by  the  plaintiff  to  set 
up  and  work  the  mill.  That  bias  was  at  least  as  strong  in 
April,  1846,  the  date  of  the  letter,  as  it  was  in  April,  1847, 
the  date  of  the  deposition ;  and,  consequently,  his  statements 
at  the  former  or  any  intermediate  date  could  not  legally  be 
adduced  in  support  of  his  deposition. 

IV.   Repugnancy  and  uncertainty  in  the  judgment. 

1.  The  judgment  is  against  a  person  not  a  party  to  the  suit. 

2.  The  judgment  is  uncertain  as  to  the  identity  of  the  de- 
fendant. 

*The  suit  is  brought  against  "  Frederick  D.  Con-  rt^oQ 
rad  " ;  in  all  the  pleadings,  entries,  captions,  &c.,  he  is  ^ 
so  called,  except  when  he  is  called  "  F.  D.  Conrad  " ;  the 
contract  purports  to  have  been  made  between  the  plain- 
tiff and  ^^  Frederick  Daniel  Conrad."  The  judgment  is 
against  ^^  Daniel  Frederick  Conrad."  The  middle  name 
forms  no  part  of  the  Christian  name  of  a  party.  Keene  v. 
Meade,  3  Pet.,  7 ;  GameB  v.  Stiles,  14  Pet.,  327.  The  suit, 
then,  is  against  Frederick  Conrad,  and  the  judgment  is  against 
Daniel  Conrad. 

Mr,  Q-illet,  for  the  defendant  in  error,  made  the  following 
points : — 
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1.  The  defendant  assailed  the  veracity  of  Nutz,  by  proving 
that  he  had  given  to  defendant's  witnesses  an  account  of  the 
breaking  the  housings  of  the  mill  which  essentially  diflfered 
from  his  testimony  in  the  cause,  taken  before  a  commissioner. 

1  Greenl.  Ev.,  §  462 ;  1  Phil.  Ev.,  293 ;  Roscoe,  Grim.  Ev., 
181, 182 ;  3  Stark,  Ev.,  1753 ;  1  Part  of  Cowen  &  Hill's  notes 
on  Phil.  Ev.,  772,  and  cases  there  cited. 

2.  The  plaintiff  had  a  right  to  fortify  Nutz's  testimony,  after 
it  was  assailed,  by  proving  that  he  had  formerly  given  the 
same  account  of  the  transaction.  English  authorities: — 
Gilbert,  Ev.,  135;  Finney's  caae^  McNally,  Ev.,  378;  Me- 
Cannes  case^  Id.,  381 ;  Lear\f%  case^  Id.,  379 ;  Bull.  N.  P,, 
294 ;  Hawk.  PI.  Cr.,  b.  2,  c.  46,  s.  48 ;  Roscoe,  Grim.  Ev., 
1757, 1758 ;  Sir  J.  Friend's  case,  4  St.  Tr.,  37  ;  s.  c,  13  How. 
St.  Tr.,  82  ;  Harrison's  case^  2  How.  St.  Tr.,  861 ;  Lutterel  v. 
RegnelU  1  Mod.,  282.  American  authorities : — Quay  v.  Eagle 
Fire  Ins.  Co.^  by  Van  Ness,  J.,  2  Gity  Hall  Rec,  1,  21 ;  Conr 
necticut  v.  DeWolf^  8  Gonn.,  93;  The  People  v.  Vai/ie^  12 
Wend.  (N.  Y.),  78,  79 ;  Johnson  v.  Patterson^  2  Hawks 
(N.  G.),  183  ;  State  v.  Twitty,  Id.,  248,  441,  448 ;  Coffin  v. 
Anderson^  4  Blackf .  (Ind.),  395 ;  Beauchamp  v.  TJhe  State^  6 
Id.,  800 ;  The  Commonwealth  v.  Bosworth^  22  Pick.  (Mass.), 
397  ;  Cook  v.  Curtis,  6  Har.  &  J.  (Md.),  86-93 ;  Packer  v. 
G-onsalus,  1  Serg.  &  R.  (Pa.),  536 ;  Henderson  v.  Jones^  10 
Id.,  822 ;  WHght  v.  Deklyne,  1  Pet.,  203 ;  Claibom  v.  Parish^ 

2  Wash.  (Va.),  148. 

8.  The  defendant  below  had  no  right  to  give  in  evidence 
what  Nutz  had  told  other  persons  concerning  the  sugar-mill, 
because  he  (the  defendant)  had  not  inquired  of  him  (Nutz) 
whether  he  had  bkd  any  such  conversations  with  such  per- 
sons, thereby  laying  a  foundation  for  such  evidence.  Roscoe, 
Gr.  Ev.,  182,  184 ;  JEvertson  v.  Carpenter,  17  Wend.  (N.  Y.), 
419;  Tucker  v.  Welch,  17  Mass.,  160;  Ware  v.  Ware,  8 
Greenl.  (Me.),  42 ;  The  Queen's  Case,  2  Brod.  &  B.,  301 ;  1 
Greenl.  Ev.,  §  462 ;  1  PhU.  Ev.,  593 ;  1  Gowen  &  Hill's  Notes, 
778. 

♦4901       *^*  ^^  evidence  was  given  by  the  plaintiff  to  repel 
-^  such  illegal  evidence  on  the  part  of  the  defendant,  it 
merely  counteracted  the  error  committed  by  him,  and  is  no 
ground  of  error. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

In  this  case  there  had  been  four  bills  of  exception  filed  in 
the  court  below,  but  only  one  of  them  by  Gonrad,  the  plaintiff 
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in  error.    We  shall,  therefore,  proceed  to  dispose  of  that 
alone. 

It  objected  to  the  receipt  in  evidence  of  declarations,  made 
by  a  witness  for  the  original  plaintiff,  under  the  following 
circumstances. 

Griffey  brought  a  suit  against  Conrad  for  building  a  mill 
for  him  to  grind  sugar-cane  ;  and,  among  other  defences  set 
up  by  the  latter,  was  that  of  weakness  and  insufficiency  in 
the  work  and  materials  furnished.  To  repel  this  defence 
Griffey  put  in  the  deposition  of  Nutz,  who  was  an  engineer 
and  aided  and  superintended  the  erection  of  the  mill,  and 
who  testified  to  the  goodness  of  both  the  work  and  materials. 

With  a  view  to  contradict  and  impeach  him  in  what  he 
thus  swore,  Conrad  proved  that  this  witness,  soon  after  the 
completion  of  the  mill,  had  given  a  different  account,  and 
especially  of  the  cause  of  the  breaking  of  some  of  the  ma- 
chinery ;  considering  it  to  have  happened  from  the  badness 
of  the  materials. 

Griffey  then  .offered  to  prove  that  the  witness  had  since 
given  the  same  statement,  as  to  the  goodness  of  the  work  and 
materials,  which  was  now  in  his  deposition.  But  Conrad  ob- 
jected to  the  admissibility  of  such  evidence ;  and  the  court 
below  oveiTuled  his  exception  and  allowed  the  evidence  to  go 
to  the  jury. 

After  due  consideration,  our  opinion  is,  that  this  ruling  was 
erroneous. 

The  practice  on  this  subject  seems  to  differ  much  in  differ- 
ent States,  and  has  occasionally  changed  in  the  same  State. 
It  is  sometimes  modified,  also,  as  applied  to  different  classes 
of  cases  and  witnesses. 

Thus,  in  some  places,  as  in  New  York,  such  evidence  is,  as 
a  general  rule,  now  treated  as  inadmissible.  Robertson  v. 
Caw,  8  Barb.  (N.  Y.),  410;  Rohh  v.  Hackley,  23  W^d. 
(N.  Y.),  50 ;  Dudley  v.  Bolles,  24  Wend.  (N.  Y.),  465.  So  in 
Vermont.  Gihhs  v.  Linsley,  13  Vt.,  208.  Though  at  one 
time  in  New  York  it  was  allowed,  and  particularly  in  certain 
criminal  cases.  The  People  v.  Vane^  12  Wend.  (N.  Y.),  78 ; 
Jackson  v.  Utz,  6  Cow.  (N.  Y.),  320. 

But  in  some  other  States  this  kind  of  evidence  has  been 
deemed  competent.  As  in  Massachusetts,  in  a  criminal  case, 
where  an  accomplice  was  a  witness.  Commonwealth  v. 
*Bosworthi  22  Pick.  (Mass.),  397.  And  in  Maryland,  r#4Qi 
if  the  statements  were  prior  in  point  of  time.  Cook  v.  '■ 
Curtis,  6  Har.  &  J.  (Md.),  93. 

In  Pennsylvania,  also,  such  statements  have  been  admitted, 
without  reference  to  their  priority.    As  in  Parker  v.  Qonsalus, 
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1  Serg.  &  R.  (Pa.).  536;  Henderton  v.  Janet,  10  Id.,  322. 
So  in  Indiana.  CoMn  y.  Anderton^  4  Blackf.  (Ind.),  398, 
399.  And  in  some  other  States,  which  need  not  be  repeated, 
a  similar  practice  appears  to  preTail. 

But  in  other  places,  as  in  England,  sach  evidence,  thoagh 
at  one  time  considered  comj>etent,  and  especially  in  criminal 
cases  (Gilb.  Ev.,  135 ;  McNally,  Ev.,  378,  381 ;  BuU.  N.  P., 
294 ;  Lutterrell  v.  ReyndU  1  MikI.,  282),  is  now  even  there 
excluded.  See  Parkers  ca*e.  3  Doug.,  242;  10  Pet.,  440;  1 
PhU.  Ev.,  2  and  3,  and  230,  n. ;  1  Stark.  Ev.,  187  and  n. :  23 
Wend.  (N.  Y.),  55 ;  2  PhU.  Ev.,  445 ;  Brazuft  Ciue^  1  East, 
P.  C,  444 ;  2  Stark.  N.  P.,  242. 

While  the  rule  was  otherwise  in  England,  some  of  the  State 
decisions  already  cited  were  expressly  grounded  on  the  rule 
there  (see  10  Serg.  &  R.  (Pa.),  332),  and  others  on  cases 
adopting  that  rule  (4  Blackf.  (Ind.),  398). 

But  since  the  rule  became  changed  in  England,  or  from  be- 
ing doubtful  became  well  established  against  the  introduction 
of  such  testimony,  the  practice  in  some  States^  as  in  New 
York  and  Vermont,  has  been  settled  so  as  to  correspond ;  and 
in  this  court,  also,  it  has  taken  the  same  direction. 

In  this  coui't  it  has  been  held  that  such  evidence  is  not  ad- 
missible, if  the  statements  were  made  subsequent  to  the  con- 
tradictions proved  on  the  other  side.  JEUicott  v.  Pearly  10 
Pet.,  412,  438. 

That  was  a  case  from  Kentucky.  Yet  the  decision  does  not 
appear  to  have  been  made  to  rest  on  the  peculiar  laws  or  prac- 
tice of  that  State  ;  but  on  general  principles,  and  the  course 
pursued  of  late  years  in  England. 

In  our  judicial  system,  perhaps  the  decision  should  not  rest 
on  any  local  rule,  though  a  diflferent  principle  seems  involved 
in  McNiel  v.  Holbrooke  12  Pet.,  85,  where  the  rule  of  evidence 
was  changed  by  a  State  statute.  Clark  v.  Sohier^  1  Woodb. 
&  M.,  368. 

But  if  it  should  so  rest,  we  are  not  aware  that  in  Louisiana, 
where  this  case  was  tried,  the  practice  differs  from  what  ap- 
pears to  be  required  by  sound  general  principles,  independent 
of  any  local  peculiarities. 

So  far  as  regards  principle,  one  proper  test  of  the  admissi- 
bility of  such  statements  is,  that  they  must  be  made  at  least 
under  circumstances  when  no  moral  influence  existed  to  color 
or  misrepresent  them.  1  Greenl.  Ev.,  §  469 ;  2  Pothier  on 
Oblig.,  289 ;  1  Stark.  Ev.,  148 ;  1  Phil.  Ev.,  308. 
*4Q21  *But  when  they  are  made  subsequent  to  other  state- 
-l  ments  of  a  diflferent  character,  as  here,  it  is  possible,  if 
not  probable,  that  the  inducement  to  make  them  is  for  the 
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very  purpose  of  counteracting  those  first  uttered.  10  Pet., 
440. 

This  impairs  their  force  and  credibility,  when,  if  made 
before  the  others,  they  might  tend  to  sustain  the  subsequent 
evidence  corresponding  with  them.  23  Wend.  (N.  Y.),  52 ; 
2  Phil.  Ev.,  446  ;  1  Greenl.  Ev.,  §  469. 

When  made  in  either  way,  they  are  admissible  only  to  sus- 
tain the  credit  of  the  witness  impugned,  and  not  as  per  se 
proof  of  the  facts  stated,  and  hence  if  made  under  oath,  as 
here,  but  not  in  legal  form  as  a  deposition  between  these  par- 
ties, they  are  none  the  more  admissible,  except,  if  prior  in 
date,  they  might  help  to  sustain  the  witness'  credit.  10  Pet., 
412 ;  King  v.  UrUwell,  3  T.  R.,  721. 

In  this  case,  then,  not  having  been  made  prior  in  time,  they 
do  not  appear  on  principle  or  precedent  to  be  competent. 

Another  question  has  been  presented,  arising  on  the  record, 
which  is  not  included  in  any  of  the  exceptions. 

It  is  that  the  judgment  runs  against  ^'Daniel  Frederick 
Conrad,"  when  the  writ,  pleadings,  and  contract  speak  only 
of  "  Frederick  D.  Conrad."  But  the  judgment  is  for  the  plain- 
tiff against  " Daniel  Frederick  Conrad,  the  defendant"  And 
the  name  prefixed  as  defendant  in  the  judgment  may  well 
be  rejected  as  surplusage,  after  verdict  and  judgment,  when 
the  true  name  had  been  well  described  in  the  writ  and  plead- 
ings. 

The  statute  of  jeofails  clearly  cures  any  such  defect,  where, 
as  here,  it  can  well  be  understood  who  was  meant  by  "  the 
defendant."  1  Stat,  at  L.,  91 ;  1  Bac.  Abr.,  Amendment^  B  ; 
1  Pet.,  23. 

Let  the  judgment  below,  however,  be  on  the  first  ground 
reversed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court,  lYith  directions  to  award  a  venire  facias 
de  novo. 
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•/iQQi  *David  Randon,  Plaintiff  in  cbbor,  v.  Thomas 
*^^J  Toby. 

An  agreement  by  a  debtor  to  apply  a  certain  portion  of  his  crops  towards  the 
extingnishment  of  the  debt  in  consideration  of  further  indulgence,  will  take 
a  case  out  of  the  statnte  of  limitations,  and  may  be  set  up  in  avoidance  of 
the  plea  by  way  of  estoppel  upon  the  debtor. 

Tlie  defendant  is  not  at  liberty  to  complain  that  the  construction  of  this  instni- 
ment  was  left  to  the  jury,  because  it  was  so  done  at  his  own  request,  and 
because,  if  the  court  had  construed  it,  the  construction  must  have  been 
unfayorable  to  the  defendant.  ^ 

The  bankruptcy  of  the  plaintiff  prior  to  the  time  when  he  took  the  notes  pay- 
able to  himself  was  no  legal  defence  to  the  action.  He  was  one  of  the  per- 
sons authorized  to  settle  up  the  insolvent  estate,  and  whether  or  not  he 
accounted  to  his  creditors  for  the  proceeds  was  no  question  between  him  and 
the  maker  of  the  notes. 

The  plea  that  the  notes  were  given  for  African  negroes  imported  into  Texas 
after  1833  was  no  legal  defence.  The  creditor  had  no  connection  with  the 
person  who  introduced  the  negroes  contrary  to  law.  If  the  negroes  had 
been  declared  to  be  free,  the  consideration  of  the  notes  would  have  failed; 
but  the  debtor  still  held  them  as  slaves,  and  therefore  received  the  full  con- 
sideration for  his  notes.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Dis- 
trict Court  of  the  United  States  for  Texas. 

It  was  a  suit  brought  by  Toby,  a  citizen  of  Louisiana,  by 
way  of  petition,  upon  two  promissory  notes  executed  by  Ran- 
don. The  notes  are  stated  in  the  first  bill  of  exception.  The 
reporter  will  not  undertake  to  trace  the  history  of  the  suit, 
and  refers  to  the  opinion  of  the  court  for  his  reasons  for  not 
doing  so.  The  following  table  will  present  a  summary  view 
of  the  condition  in  which  the  pleadings  were  finally  placed : — 

1847,  January  4,  petition  filed. 

1847,  February  4,  demurrer,  plea  of  limitations,  and  answer 
filed  by  defendant. 

1848,  February  10,  petition  amended. 

1848,  February  28,  answer  amended,  and  says  notes  given 
for  purchase  of  African  negroes,  &c. 

1848,  March  11,  defendant  withdraws  part  of  first  plea,  and 
demurs  and  excepts  to  part  of  petition. 

1848,  May  15,  plaintiff  further  amends  petition. 

1848,  May  81,  defendant  further  answers  plaintiff's  amend- 
ment, craves  oyer,  &c. 

1848,  June  5,  defendant  amends  two  pleas  and  files  three 
further  answers. 

*  See  notes  to  Phillips  v.  Preston,  6  ^  See  also  County  of  WUson  v.  No- 
How.,  278 ;  McMicken  v.  Webb,  6  Id.,  tional  Bank,  13  Otto,  777 ;  8.  c,  2 
202.  Morr.  Tr.,  429. 

518 


DECEMBER  TERM,  1850.  493 

Randon  v.  Toby. 

1848,  June  8,  plaintiff  further  amends  petition. 

1848,  June  8,  defendant  amends  answer. 

1848,  June  9,  defendant  demurs. 

;1848,  June  12,  plaintiff  further  amends  petition. 

1848,  December  14,  defendant  further  amends  answer. 

1848,  December  15,  plaintiff  files  exceptions  to  demurrers 

and  pleas. 
*1848,  December  19,  defendant  further  amends  an-  r#4q4 

swer.  L 

1848,  December  19,  defendant  amends  again. 
1848,  December  22,  plaintiff  files  two  demurrers. 
1848,  December  23,  trial. 

The  trial  is  thus  stated  in  the  record : — 

"And  thereafter,  to  wit,  on  the  23d  day  of  December,  in 
the  year  of  our  Lord  1848,  being  a  day  of  the  December  term 
of  the  said  court,  the  following  judgment  was  rendered  in  the 
said  cause,  to  wit : — 

"  Thomas  Toby  v.  David  Randon. 

"  This  day  came  the  parties  aforesaid  by  their  attorneys, 
and  upon  motion  of  defendant  by  attorney,  it  is  ordered 
that  he  have  leave  to  amend  his  answer  herein,  by  filing 
pleas  marked  numbers  eleven,  twelve,  thirteen,  fourteen,  and 
fifteen ;  and  thereupon,  plaintiff  excepted  to  said  pleas,  and 
said  exceptions  were  argued;  and  because  it  seems  to  the 
court,  that  the  exceptions  to  pleas  number  eleven  and  thir- 
teen are  well  taken,  it  is  ordered  that  the  same  be  allowed ; 
but  because,  as  to  pleas  number  twelve,  fourteen,  and  fifteen, 
the  said  exceptions  are  not  well  taken,  it  is  ordered  that  the 
same  be  disallowed ;  and  on  further  motion  of  said  defendant 
by  counsel,  it  is  ordered  that  he  have  leave  to  amend  his  said 
answer,  by  filing  pleas  sixteen,  seventeen,  eighteen,  and  nine- 
teen, and  thereupon  the  plaintiff  excepted  to  said  pleas,  and 
said  exceptions  were  argued ;  and  because  it  seems  to  the 
court,  that  the  exceptions  to  pleas  sixteen,  eighteen,  and  nine- 
teen are  well  taken,  it  is  ordered  that  the  same  be  allowed ; 
but  because,  as  to  plea  number  seventeen,  the  said  exceptions 
are  not  well  taken,  it  is  ordered  that  the  same  be  disallowed  ; 
and  the  parties  being  now  at  issue,  it  is  ordered  that  a  jury 
come  here,  &c. ;  whereupon  came  a  jury  of  lawful  -men,  to 
wit,  F.  S.  Stockdale,  Aidan  PuUam,  James  L.  Smithers,  John 
P.  Roan,  James  G.  Heard,  Israel  Savage,  J.  H.  McGill,  J.  S. 
Stafford,  Angus  McNeill,  Frederick  Rankin,  Augustus  Hotch- 
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kiss,  and  J.  C.  Shaw,  who,  being  sworn  well  and  truly  to  try 
the  issue  joined,  upon  their  oath  do  say,  *  We,  the  jury,  find 
the  issues  joined  in  favor  of  the  plaintiff,  and  assess  his 
damages,  by  reason  of  the  breaches  of  promise  in  the  petition 
mentioned,  to  $5,758.04.' 

"And  thereupon,  to  wit,  on  the  day  and  year  aforesaid,  and 
before  the  jury  aforesaid  had  retired,  the  said  defendant  by 
his  said  attorneys  excepted  to  several  opinions  of  the  court 
given  upon  the  trial  of  the  said  cause,  and  tendered  eirfit  bills 
of  exceptions,  which  were  received,  signed,  and  sealed  by  the 
court,  and  ordered  to  be  made  part  of  the  record  in  the  said 
cause,  and  are  in  the  words  and  figures  following,  to  wit : — 
♦4951  *(These  bills  of  exceptions  filled  seventy-eight  pages 
^  of  the  printed  record.  The  following  is  an  abstract  of 
them.) 

First  Bill. 

**  Be  it  remembered,  that  by  the  rules  of  this  court  the  praa 
tice  and  proceedings  on  the  common  law  side  thereof  are  gov^ 
erned  by  the  laws  and  rules  regulating  practice  and  proceedings 
in  the  courts  of  the  State  of  Texas,  except  so  far  as  the  same 
mayi  by  some  order  of  this  court,  or  by  the  laws  of  the  United 
States,  be  altered  or  modified ;  and  that,  by  the  laws  of  the 
said  State,  proceedings  are  by  petition  and  answer,  or  plea  or 
pleas,  and,  if  the  plaintiff  thinks  it  proper,  a  special  replication 
to  any  of  the  pleas  of  the  defendant  may,  both  by  the  practice 
of  the  courts  of  the  said  State,  as  well  as  by  the  general  orders 
of  this  court,  be  filed  with  the  effect  of  a  like  replication  at 
common  law,  but  no  replication  is  required  by  the  rules ;  and 
this  cause  came  on  to  be  tried  before  the  court  and  jury,  on 
the  petition  of  the  plaintiff  as  amended,  and  the  following 
pleas  of  the  defendant,  which  on  argument  were  adjudged 
sufficient,  and  were  sustained  against  the  exceptions  or  de* 
murrers  of  the  plaintiff,  to  wit,  pleas  numbered  two,  three, 
four,  five,  six,  eight,  nine,  ten,  twelve,  fourteen,  fifteen,  and 
seventeen;  the  following  pleas,  numbered  seven,  thirteen,  six-* 
teen,  and  eighteen,  having  been  on  argument  adjudged  insuf- 
ficient. And  on  the  trial  of  the  said  cause,  the  plaintiff,  to 
sustain  the  issues  joined,  gave  in  evidence  the  two  promissory 
notes  sued  on,  in  words  and  figures  following,  to  wit : — 

" '  $1,781^.  Galveston,  June  21,  1841. 

"  *  Twenty-four  months  from  date,  I  promise  to  pay  to  the 
order  of  Thomas  Toby,  Esq.,  one  thousand  seven  hundred  and 
eighty-one  and  y^  dollars,  value  received,  with  interest  from 
the  14th  of  April,  1841,  until  paid.  D.  Ranbon.' 

620 


DECEMBER  TERM,  1850.  495 

Randon  v.  Toby. 

"  *  1,781^.  Galveston,  June  21,  1841. 

"  *  Twelve  months  from  date,  I  promise  to  pay  to  Thomas 
Toby,  Esq.,  or  order,  one  thousand  seven  hundred  and  eighty- 
one  and  1^  dollai^s,  value  received,  with  interest  from  the 
14th  of  April,  1841,  until  paid.  D.  Randon.' 

"  Which  promissory  note  was  marked  2. 
"The  plaintiff  then  offered  in  evidence  the  following  in- 
strument in  writing,  marked  No.  8 : — 

" '  This  instrument  of  March  14th,  1844,  witnesseth,  that 
whereas  McKinney  &  Williams  of  Galveston,  and  Thomas 
F.  McKinney,  agent  of  Thomas  Toby,  of  New  Orleans,  hold 
several  notes  di*awn  by  me,  and  past  due,  and  Thomas  F. 
♦McKinney,  some  two  years  since,  did  agree  for  rmAqa 
McKinney  &  Williams  and  the  said  Thomas  Toby  ^ 
to  grant  me  further  indulgence  on  said  notes  over  and 
above  the  time  of  their  maturity,  and  I  -did  then  say,  prom- 
ise, and  agree  that  I  would  deliver  to  him,  the  said  Thomas 
F.  McKinney,  each  and  every  year,  all  the  one-half  of  every 
crop  of  cotton  in  payment,  first  of  the  amount  due  the  said 
McKinney  and  Williams,  if  there  be  any  thine  due  them  over 
and  above  the  amount  of  purchase  of  negroes  nought  of  them, 
and  then  in  extinguishment  of  said  amount  of  purchase  of 
negroes,  of  which  my  note  to  said  Toby  is  part  of  considera- 
tion ;  and  I  further  agree  and  oblige  myself,  that  any  surplus 
I  may  have  from  the  proceeds  of  the  other  half  of  my  crops, 
over  and  above  my  wants,  exclusive  of  any  speculations  or 
purchase  of  negroes,  shall  also  be  turned  over  as  above ;  and 
I  fuilher  bind  and  obligate  myself,  my  heirs,  assigns,  and 
administrators,  that  no  advantage  shall  be  taken,  or  any  plea 
of  statute  of  limitations  be  made,  to  avoid  the  payment  of 
said  notes,  but  they  shall  be  and  remain  in  as  full  force  and 
effect  as  though  they  were  renewed.  D.  Randon.' 

"  To  the  admissibility  of  which  said  writing,  the  defendant, 
by  his  counsel,  objected,  as  not  sufficient  to  take  the  said 
promissory  note,  marked  2,  out  of  the  statute  of  limitations. 
But  the  court  overruled  the  said  objection,  made  by  the  coun- 
sel of  the  defendant,  and  permitted  the  said  writing  to  be  read 
in  evidence  to  the  jury ;  to  which  opinion  and  ruling  of  the 
court,  permitting  the  said  writing  to  be  read  in  evidence  to 
the  jury,  the  defendant,  by  his  counsel,  excepted,  and  tendered 
U^is  bis  first  bill  of  exceptions,  which  he  prays  may  be  signed, 
sealed,  and  made  a  part  of  the  record  in  the  cause,  which  is 
done  accordingly.  "  John  C.  Watrous. 

"  Saturday,  December  2M,  1848." 
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Second  BilL 

"  Be  it  remembered,  that  after  the  jury  were  sworn  to  try 
the  issues  in  this  cause,  the  plaintiff",  to  maintain  the  said 
issues  on  his  part,  introduced  the  evidence  contained  in  the 
bill  of  exceptions  number  one,  heretofore  filed  in  this  cause ; 
and  thereupon  the  said  plaiiitiif  closed  the  evidence  on  his 
part ;  and  the  said  defendant,  to  maintain  the  said  issues  on 
his  part,  gave  in  evidence  the  deposition  of  John  Randon,  as 
follows,  to  wit : — 

'*  *  The  witness  was  present  at  the  house  of  David  Randon, 
about  the  1st  of  November,  1846,  when  Ephraim  McLean 
came  there  with  a  power  of  attorney  from  Thomas  F.  McKin- 
ney,  authorizing  the  said  McLean  to  settle  all  business  between 
*4Q71  ^^^  said  David  Randon  and  the  said  Thomas  F.  *McKin- 
J  ney,  and  the  firm  of  McKinney  &  Williams,  and  for  the 
purpose  of  so  settling  such  business,  and  the  said  McLean 
stated  that  such  was  the  purpose  of  his  visit.  After  the  set- 
tlement between  Randon  and  McLean  was  agreed  upon,  wit- 
ness came  to  Galveston  at  the  instance  of  the  said  David 
Randon,  for  the  purpose  of  receiving  from  Thomas  F.  McKin- 
ney a  receipt  in  full  of  all  claims  held  by  the  said  McKinney 
against  the  said  David  Randon,  and  also  a  cotton  obligation. 
The  said  McLean  knew  that  the  respondent  was  coming,  and 
what  he  was  coming  for,  and  knew  that  the  respondent  came 
to  obtain  the  receipt  and  the  cotton  obligation,  and  the  said 
McLean  consented  thereto. 

"  *  When  I  arrived  in  Galveston,  I  remained  a  day  or  two, 
and  did  not  see  McKinney ;  during  the  time  I  saw  McLean, 
and  he  handed  me  the  receipt ;  I  asked  him  where  the  obliga- 
tion was,  and  he  told  me  he  hadn't  got  it.  I  told  him  that  I 
must  have  it,  because  I  was  instructed  to  get  that  particu- 
larly by  my  uncle,  David  Randon.  I  rode  out  to  Mr. 
McKinney's  house,  and  demanded  of  him  the  cotton  obliga- 
tion, which  he  held  against  David  Randon,  and  which  I  was 
requested  to  get.  As  near  as  I  recollect,  he  said  to  me,  "  I 
remember  the  obligation,  but  it  is  either  lost  or  mislaid ;  but 
it  is  of  no  consequence  in  this  settlement,  for  the  receipt 
which  I  have  given  McLean  for  you  includes  all."  I  rather 
insisted  on  his  looking  for  it,  but  he  said  he  wouldn't  know 
where  to  look  for  it,  as  he  had  been  sick  for  some  time,  and 
his  papers  were  mislaid.  He  seemed  to  have  no  objections 
in  the  least  to  giving  up  the  obligation,  if  he  could  have 
found  it ;  he  did  not  suggest  any  rights  which  he  or  any  one 
else  had,  growing  out  of  the  said  obligation.  Mr.  McKinney 
said  the  receipt  included  all,  and  that  the  obligation  was  of 
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no  consequence,  therefore,  to  David  Randon.  David  Randon 
sent  to  McKinney  all  the  African  negroes  he  had,  except 
two ;  I  think  he  sent  twenty-one ;  he  retained  two ;  one  he 
retained  in  accordance  with  the  settlement,  and  the'  other 
he  purchased  and  gave  his  not€  for.' 

Cross-examination. — '  The  settlement,  so  far  as  witness 
knew,  was  not  reduced  to  writing;  he  was  present  a  part, 
but  not  all,  of  the  time  when  the  negotiation  between  Ran- 
don and  McLean  for  a  settlement  was  going  on ;  McLean 
delivered  to  Randon  some  notes,  but  nothing  else,  so  far  as 
witness  knew ;  did  not  know  what  notes  they  were ;  has 
heard  from  David  Randon  that  they  were  his  notes,  held  by 
Thomas  F.  McKinney ;  witness  demanded  of  Thomas  F. 
McKinney  the  cotton  obligation ;  did  not  demand  the  Toby 
notes.' 

"  The  counsel  for  the  plaintiff  objected  to  the  reading  of 
the  foregoing  testimony  of  John  Randon. 

*"  And  the  said  defendant,  further  to  maintain  the  r»4Qo 
said  issues  on  his  part,  offered  in  evidence  the  follow-  ^ 
ing  instrument  in  writing,  and  to  prove  the  signature  to  the 
same  to  be  the  handwriting  of  Thomas  F.  McKinney : — 

"  *  0-alveston^  November  Uth^  1846. 

**  *  Know  all  men  by  these  presents,  that  a  settlement 
made  a  few  days  since  with  David  Randon,  by  E.  McLean, 
representing  McKinney  &  Williams,  and  Thomas  F.  McKin- 
ney, was  a  full  and  final  settlement  of  all  notes  and  accounts 
held  by  the  said  firm,  or  the  said  McKinney,  against  said 
Randon ;  and  the  said  McKinney  &  Williams  do  hereby 
grant  to  him,  the  said  Randon,  a  full  release  and  acquittance  of 
all  notes  and  accounts,  according  to  the  tenor  of  said  settle- 
ment ;  it  being  understood  that  there  is  now  no  unsettled 
note  or  account  between  us,  except  some  land  obligations  of 
small  value,  and  an  obligation  given  to  E.  McLean,  in  the 
name  of  Thomas  F.  McKinney,  for  $700,  or  a  return  of  a 
negro  man,  Sam,  or  one  of  equal  value,  which  obligation 
bears  date  9th  November,  1846. 

Thomas  F.  McKinney, 
For  himself  and  McKinney  ^  Williams,^ 

"  Whereupon  the  counsel  for  the  said  plaintiff  moved  the 
court  to  exclude  the  said  instrument  in  writing  from  going 
to  the  jury  as  evidence  in  this  cause,  because  the  same  was 
not  pertinent  to  any  of  the  issues  therein  ;  and  the  court 
sustained  the  objection  of  the  said  counsel  for  the  plaintiff, 
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was  contradictory  to  the  said  writing  marked  No.  3,  as  afore- 
said, which  it  pretended  to  explain, — the  said  writing  refer- 
ring only  to  one  note  from  David  Randon  to  Thomas  Toby. 

"But  the  court  overruled  the  said  motion  of  the  said 
defendant's  counsel,  and  permitted  the  said  evidence  of  the 
said  McKinney  to  remain  before  the  jury.  To  which  opinion 
and  ruling  of  the  court  overruling  the  said  motion,  and  per- 
mitting the  said  evidence  to  remain  before  the  jury,  the  said 
defendant,  by  his  counsel,  excepted,  and  tendered  this  his 
third  bill  ot  exceptions,  which  he  prays  may  be  signed, 
sealed,  and  made  a  part  of  the  record  in  this  cause ;  which  is 
done  accordingly. 

"John  C.  Watbous. 

"  Saturday,  December  28d,  1848." 


Fourth  Bill. 

"  Be  it  remembered,  that  on  the  trial  of  this  cause,  after 
the  jury  were  sworn  to  try  the  issue  joined,  the  plaintiff  and 
defendant,  to  maintain  the  said  issues  on  their  respective 
parts  gave  the  evidence  which  is  contained  in  the  bills  of 
exceptions,  numbers  one,  two,  and  three,  heretofore  filed  in 
this  cause ;  whereupon  the  said  plaintiff,  further  to  maintain 
his  said  issues,  examined  Thomas  F.  McKinney,  who  gave  in 
evidence  as  follows :" — 

*(The  evidence  of  McKinney  related  to  the  alleged  r#cAA 
settlement  and  exhibit  No.  8,  and  defendant  then  ^ 
offered  a  copy  of  the  record  in  bankruptcy  of  Toby  in  Louisi- 
ana.   This  record  occupied  forty-eight  printed  pages.) 

"And  the  defendant  offered  evidence  to  prove  that  the 
Thomas  Toby  therein  named  was  the  plaintiff  in  this  cause ; 
but  the  counsel  for  the  plaintiff  objected  to  the  introduction 
of  such  copy  as  evidence  before  the  jury,  as  being  insufficient 
to  sustain  any  of  the  pleas  of  the  said  defendant;  and  such 
objection  was  sustained  by  the  court,  and  the  copy  aforesaid 
was  not  allowed  to  be  introduced  as  evidence  on  the  part  of 
the  said  defendant ;  to  which  opinion  of  the  court,  sustaining 
the  said  objection  made  by  the  counsel  for  the  plaintiff,  and 
refusing  to  allow  the  said  copy  to  go  to  the  jury  as  evidence, 
the  defendant,  by  his  counsel,  excepted,  and  tendered  this 
his  fourth  bill  of  exceptions ;  which  he  prays  may  be  signed, 
sealed,  and  made  part  of  the  record  in  this  cause,  ana  the 
same  is  now  done  accordingly. 

"John  C.  WATROim* 

**  Saturday,  December  23i,  1848." 
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^  Be  it  remembered,  that  after  the  juiy  were  sworn  to  try 
the  several  issues  in  this  cause,  the  plaintiff^  to  maintain  tlie 
said  issues  on  his  fiart,  gave  in  evidence  the  testimony  stated 
in  full  in  the  former  bills  of  exceptions;  and  thereupon  the 
defendant,  also  to  maintain  the  said  issues  on  his  part,  gave 
in  evidence  the  testimouv  stated  in  full  in  the  former  biUs  of 
excejitions.  And  the  defendant  there  closed  the  testimony 
on  his  part. 

^And  thereupon  the  plaintiff^  further  to  maintain  the 
issues  joined  on  his  part,  gave  in  evidence  the  deposition  of 
Ephraim  McLean,  as  follows : — 

^  ^  In  the  settlement  between  David  Bandon  and  McKinney 
&  Williams,  I  had  no  authority  to  settle  any  notes  drawn  by 
David  Raiidon  in  favor  of  Thomas  Toby,  nor  did  I  know  that 
there  were  any  such  notes  in  existence  at  the  time  of  said  set- 
tlement. I  cannot  now  state  all  that  was  embraced  in  the 
settlement  so  made  by  me ;  there  were  a  great  many  trans- 
actions between  the  parties,  David  Randon  and  McKinney  & 
Williams,  of  from  four  to  five  years'  standing.' 

*'*'  The  said  plaintiff  then  introduced  as  a  witness  Thomas 
M.  League,  and  thereupon  asked  and  demanded  of  the  said 
League  *'  to  state  to  the  jury  what  he  knew  about  the  exist- 
ence of  slavery  for  life  in  Africa/  To  which  question  bv 
the  said  plaintiff's  counsel  to  the  said  League,  the  said  defend- 
ant, by  his  counsel,  objected ;  because  the  said  evidence  was 
•5011  ^^^  *proijerly  admissible  under  any  allegation  in  the 
^  pleadings  in  the  said  cause ;  because  the  said  question 
did  not  projpose  any  proper  and  legal  manner  of  proving  the 
existence  of  slavery  for  life  in  Africa ;  and  because  it  (Kd  not 
appear  that  the  said  Thomas  M.  League  was  a  person  quali- 
fied to  prove  such  facts.  But  the  court  overruled  the  objec- 
tion of  the  defendant's  counsel  to  the  said  question  by  the 
plaintiff  to  the  said  Thomas  M.  League,  and  permitted  the 
same  to  be  put  to  the  said  League,  and  answered  as  evidence 
in  this  cause  before  the  jury. 

"  To  which  opinion  and  ruling  of  the  court,  permitting  the 
said  question  to  be  put  to  the  said  League,  and  answered  as 
evidence  in  this  cause  before  the  jury,  the  defendant,  by  his 
counsel,  excepted,  and  tendered  this  his  fifth  bill  of  excep- 
tions, and  prays  that  the  same  may  be  signed,  sealed,  and 
made  a  part  of  the  record  in  this  cause ;  which  is  done  ac- 
cordingly. 

"John  C.  Watboub: 

"  Saturday,  December  28i,  1848." 
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Sixth  Bill. 

"  Be  it  remembered,  that  after  the  jury  were  sworn  to  try 
the  several  issues  in  the  said  cause,  the  plaintifiF,  to  maintain 
the  said  issues  on  his  part,  introduced  the  evidence  contained 
in  the  former  bills  of  exception ;  and  thereupon  the  defendant 
also  introduced  the  evidence  contained  in  the  former  bills  of 
exception,  and  the  plaintiff  thereafter  introduced  the  evidence 
of  Thomas  M.  League,  as  follows : — 

" '  Witness  has  made  two  voyages  to  the  coast  of  Africa, 
the  fii-st  in  the  year  1834,  the  second  in  the  year  1835,  and 
remained  on  the  coast  each  time  about  six  months.  Witness 
was  observant  and  inquiring  in  regard  to  the  customs  and 
habits  and  condition  of  the  people ;  knows  that  slavery  ex- 
isted in  all  parts  of  Africa  where  he  landed,  except  in  Libe- 
ria. A  large  proportion  of  the  people  were  slaves.  Some 
masters  held  great  numbers  ;  the  slavery  which  existed  was  a 
slavery  for  life,  and  was  of  the  most  despotic  and  arbitrary 
character.' 

"  Cross-examined. — *  Witness  considers  himself  as  under- 
standing very  well  the  customs  and  conditions  of  the  Africans 
among  whom  he  was.  Witness  did  not  touch  upon  the  Gold 
Coast ;  knows  nothing  whatever  of  the  Gold  Coast  or  Lucame 
tribe  of  Africans ;  witness  was  in  Liberia,  and  upon  the  Slave 
Coast,  and  upon  the  Grain  Coast.  Besides,  the  coast  of  Africa 
runs  a  good  deal  east  and  west  in  that  portion  of  it.  It  was 
sometimes  the  case  that  negroes  who  were  captured  in  battle 
were  brought  from  the  interior  of  the  country  to  the  African 
coast  and  sold. 

*"  '  Witness  would  not  feel  himself  qualified  to  give  r^gQo 
information  or  advice  as  to  the  laws  which  exist  among  *- 
the  Africans,  but  he  well  knows  the  habits,  customs,  and  in- 
stitutions of  the  country,  for  he  was  observant  and  made  them 
his  study,  and  feels  himself  qualified  to  testify  in  relation  to 
them.' 

"  Upon  the  trial  of  this  cause,  the  counsel  for  the  plaintiff 
and  defendant  relied  upon  certain  laws  and  parts  of  laws  and 
constitutions  of  Spain,  of  the  United  Mexican  States,  of  the 
State  of  Coahuila  and  Texas,  and  of  the  Republic  of  Texas, 
copies  of  the  original  of  which,  or  correct  translations,  here 
follow :  "— 

(Then  followed  a  decree  of  the  king  of  Spain  and  the 
Indies,  December,  1817,  and  the  other  laws  mentioned  above, 
and  the  bill  of  exceptions  proceeded  thus : — ) 

^^  All  of  which  laws  and  parts  of  laws  and  constitutions  em 
to  be  considered  as  referring  to  and  making  part  of  the  evi 
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dence  in  the  said  cause  ;  and  after  introducing  the  same,  the 
parties  closed  their  testimony  in  this  cause. 

"Whereupon  the  counsel  for  the  defendant  moved  the 
court  to  instruct  the  juiy  as  follows,  that  is  to  say : 

"  First.  That  the  instrument  dated  March  14,  1844,  does 
not  itself  amount  in  law  to  an  acknowledgment  of  the  jus- 
tice of  any  particular  claim,  and  cannot  remove  the  bar  of 
the  act  of  limitations  to  either  of  the  particular  notes  now 
sued  on. 

"  Second,  That  if  the  jury  believe,  from  the  testimony,  that 
the  negroes,  for  the  purchase  of  whom  the  notes  now  sued  on 
were  given,  were  Africans  imported  into  Cuba  in  the  year 
1836,  and  brought  from  Cuba  to  Texas  in  the  same  year,  for 
the  purpose  of  being  held  or  sold  as  slaves,  they  will  find  for 
the  defendant. 

"  Third.  That  if  the  jury  believe,  from  the  testimony,  that 
the  negroes,  for  the  purchase  of  whom  the  notes  now  sued  on 
were  given,  were  imported  into  Texas  before  the  adoption  of 
the  constitution  of  the  republic  of  Texas ;  and  if  it  has  not 
been  proved  that  they  were  slaves  for  life  immediately  be- 
fore they  were  so  brought  to  Texas,  and  also  that  they  were 
in  bondage  at  the  time  of  the  adoption  of  the  constitution, 
and  also  that  they  were  the  bond  fide  property  of  the  person 
then  holding  the  same,  then  the  jury  will  find  for  the  de- 
fendant. 

"  Fourth.  That  the  proof  of  bond  fide  property  in  the  per- 
sons of  color  referred  to  in  the  constitution  of  the  republic  of 
Texas,  is  only  a  bill  of  sale  or  some  legal  conveyance  and  pos- 
session under  it,  and  that  mere  proof  of  possession  and  ac- 
quiescence on  the  part  of  those  held  as  slaves  is  not  sufficient 
proof  of  property. 

"  Fifth.  That  if  the  jury  believe,  from  the  testimony,  that 
the  negroes,  for  the  purchase  of  wliom  the  notes  now  sued 
*5031  *^P^^  yrere  given,  were  brought  to  Texas  in  the  year 
J  1836,  then,  unless  it  is  also  proved  to  their  satisfaction 
that  the  same  negroes  were  lawfully  held  in  bondage  as  inden- 
tured servants  at  the  time  of  the  adoption  of  the  constitution 
of  the  republic  of  Texas,  the  constitution  did  not  make  them 
slaves,  and  the  jury  will  find  for  the  defendant. 

**  Sixth.  That  if  the  jury  believe,  from  the  testimony,  that 
the  negroes,  for  the  purchase  of  whom  the  notes  now  sued  on 
were  given,  did  not  voluntarily  emigrate  to  Texas,  or  were 
not  brought  to  Texas  by  some  person  emigrating  there  with 
them,  but  were  imported  in  the  coui-se  of  traffic  in  negroes, 
and  for  the  purpose  of  such  traffic,  in  the  year  1835,  then  the 
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coDstitution  did  not  make  them  slaves,  and  the  jury  will  find 
for  the  defendants. 

"  Seventh.  That  if  the  jury  believe,  from  the  testimony,  that 
the  negroes,  for  the  purchase  of  whom  the  notes  now  sued  on 
were  given,  were  brought  from  Africa  to  Cuba  for  the  purpose 
of  traffic,  and  to  be  sold  as  slaves,  since  the  year  1821,  then  it 
makes  no  difference  whether  they  were  before  held  as  slaves 
for  life  in  Africa  or  not. 

"  Eighth.  That  proof  of  a  custom  in  Africa  to  hold  negroes 
as  slaves,  without  proof  of  any  law  authorizing  this  custom, 
or  proof  that  the  nations  or  tribes  in  Africa  have  no  laws,  is 
not  sufficient  to  show  that  such  negroes  were  slaves  for  life. 

"  Ninth.  That  proof  that  slavery  exists  in  other  nations  or 
tribes  in  Africa  affords  no  legal  presumption,  in  the  absence 
of  express  proof,  that  slavery  exists  in  the  Gold  Coast  or  Lu- 
came  tribe ;  and  that  the  presumption  is  that  the  members  of 
that  tribe  are  free. 

"  Tenth.  That  if  the  jury  believe  that  the  instrument  dated 
March  14th,  1844,  refers  alone  to  notes  held  against  the 
defendant  by  Thomas  F.  McKinney,  and  if  they  believe  that, 
at  the  time  of  making  said  instrument,  the  said  McKinney 
did  not  actually  hold  the  notes  now  sued  on,  then  the  said 
instrument  does  not  refer  to  either  of  said  notes,  and  cannot 
take  either  out  of  the  statute  of  limitations. 

"  But  the  court  refused  to  give  the  said  instructions  to  the 
jury. 

"  To  which  opinion  of  the  court  refusing  the  said  instruc- 
tions, the  said  defendant,  by  his  counsel,  excepted,  and  ten- 
dered this  his  sixth  bill  of  exceptions,  which  he  prays  may  be 
considered  as  applicable  to  the  refusal  of  each  and  all  of  said 
instructions,  and  be  signed,  sealed,  and  made  a  part  of  the 
record  in  the  cause ;  and  the  same  is  done  accordingly. 

"  John  C.  Watrous. 

*'  Saturday,  Beeember  28i,  1848." 


*  Seventh  Bill.  [*5a4 

"  Be  it  remembered,  that  after  the  jury  were  sworn  to  try 
the  several  issues  in  this  cause,  the  plaintiff,  to  maintain  the 
said  issues  on  his  part,  gave  in  evidence  to  the  jury  the  testi- 
mony stated  in  full  in  the  former  bills  of  exceptions;  and 
thereupon  the  defendant,  to  maintain  the  said  issues  on  his 
part,  gave  in  evidence  the  testimony  also  stated  in  the  former 
bills  of  exceptions. 

Whereupon  the  counsel  for  the  defendant  moved  the  court 
to  instruct  the  jury  as  follows,  that  is  to  say : 

Vol.  XT.— 34  629 
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^  First.  Than  if  zhe  71^7  be5ev«.  &mi  the  tesdmooj  and 
£:r>m  the  instrT::ner.r  •iiiai  Matcii  li.  1844,  that  the  said 
inatinment  ohIt  refers  v.  :c*  a«:ce  eiren  bT  the  defendant  to 
the  rUinrnt  an- 1  mav  r^r^r  c:-  rhe  irst  of  the  n«-tes  set  forth 
m  the  petit!'  n  a.^  w^ell  15  to  the  seo^cid :  and  that  it  is  uncer- 
tain to  wh:::i  it  parti 21  .Ariy  refers^  ther  will  not  apply  it  to 
either,  and  will  ±z-i  f  r  the  •irf*e:i«iAnt  as  to  the  first  note. 

•^•SecoQi  Tbit  if  the  ^irr  belieTe.  from  the  testimonr,  that 
it  was  agreed  bec^eea  Th  zids  F.  McKinnev  and  the  defend- 
ant, at  die  time  of  the  aettle:i:ent  between  them  in  NoTem* 
ber,  l^Pi,  that  the  in.>mi:nent  date«l  March  14, 1844,  was  to 
be  giren  up  to  the  defen<lant.  and  that  at  that  time  the  said 
McKinnej  was  aatL<>rizeii  to  act  as  agent  of  the  plaintiff  with 
reference  to  the  settlement  of  the  notes  nowsaed  on;  then 
the  jury  will  crui^ider  sach  an  agreement  as  an  entire  dis- 
charge and  release  of  the  defendant  firom  any  promise 
expressed  in  the  said  instrament  or  to  be  implied  from  it, 
and  as  entirely  cancel iin?  that  instrument  for  the  purposes 
of  this  suit,  and  they  will  find  fur  the  defendant  as  to  the  first 
note. 

^  And  the  court  indeed  gave  the  said  instructions,  but  also, 
in  connection  tlierewith,  and  in  addition  thereto,  instructed 
the  jury  as  frillows,  that  is  to  say: 

^  First.  That  whether  the  said  instrument  referred  to  one 
or  both  notes  or  not,  and  to  which  it  did  refer,  were  questions 
of  fact  for  the  jury  to  determine  ;  and  if  they  found  that  the 
said  instrument  referred  to  that  note  which  would  otherwise 
have  been  barred  by  the  act  of  limitations,  they  would  con- 
sider it  as  removing  that  bar. 

**  Second.  That,  notwithstanding  what  was  said  in  the  sec- 
ond instruction  hereinbefore  set  forth,  if  Thomas  F.  McKinney 
was  not  authorized  by  the  plaintiff  to  surrender  to  the  defend- 
ant the  instrument  dated  March  14, 1844,  then  his  agreement 
to  surrender  it,  if  he  made  such  an  agreement  in  the  settle- 
ment of  his  individual  transactions,  did  not  prejudice  the 
right  of  the  plaintiff  to  the  possession,  production,  and  effect 
of  such  instrument,  or  prevent  its  acting  as  a  leg^l  bar  to  the 

*5051  P'®^  ^^  ^^®  **^^  ^^  limitations ;  and  if  the  said  M cKin- 
-»  ney  had  surrendered  the  paper  without  authority  from 
Toby,  Toby  could  have  given  notice  to  produce  the  paper  at 
the  trial ;  and,  if  it  had  not  been  produced,  could  have  gone 
into  parol  proof  of  its  contents. 

**  To  which  opinion  of  the  court,  giving  the  said  first-men- 

tiojiod  infltructions,  and  also  giving  the  qualifications  and 

additions  immediately  preceding,  the  said  defendant,  by  his 

counsel,  excepted,  and  tendered  this  his  seventh  bill  of  excep- 
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tions,  which  he  prays  may  be  considered  as  applicable  to  each 
of  the  said  instructions,  and  be  signed,  sealed,  and  made  part 
of  the  record  in  the  cause ;  which  is  done  accordingly. 

"John  C.  Watbous. 
"  Saturday,  December  23rf.,  1848." 

Mffhth  Bill. 

"  Be  it  remembered,  that  after  the  jury  were  sworn  to  try 
the  several  issues  in  this  cause,  the  plaintiff,  to  maintain  the 
said  issues  on  his  part,  gave  in  evidence  the  testimony  stated 
in  full  in  the  former  bills  of  exceptions  ;  and  thereupon  the 
defendant,  to  maintain  the  said  issues  on  his  part,  gave  in 
evidence  the  testimony  stated  in  full  in  the  former  bills  of 
exceptions.  Whereupon  the  court  instructed  the  jury,  among 
other  things,  as  follows,  that  is  to  say : 

"  First.  That  the  constitution  of  the  republic  of  Texas,  in 
the  'general  provisions,'  section  ninth,  by  the  words  therein 
used, '  slaves  for  life  previously  to  their  emigration  to  Texas,' 
does  not  necessarily  mean  'slaves  for  life  immediately  before 
their  emigration  to  Texas.'  [And  that  the  court  have  no 
right  to  put  a  word  into  the  constitution  ;  that  the  constitu- 
tion must  be  construed  as  it  is,  and  that  the  constitutional 
provision  means,  that  if  a  man  had  been  a  slave  for  life  pre- 
vious to  the  time  at  which  he  emigrated  to  Texas,  and  was 
held  in  bondage  in  Texas  at  the  time  the  constitution  was 
adopted,  and  was  held  in  bondage  under  such  circumstances 
that  he  would  have  been  the  slave  of  the  person  so  holding 
him,  if  slavery  existed  by  law,  then  the  constitution  makes 
him  a  slave  for  life.]  The  last  part  in  brackets  was  not  spe- 
cially excepted  to,  and  it  is  here  inserted  by  order  of  the 
court,  against  the  wish  and  the  opinion  of  the  counsel  for  the 
defendant,  who  regard  it  as  no  part  of  this  bill. 

*'  Second.  That  the  Gold  Coast,  the  Grain  Coast,  and  the 
Slave  Coast  are  inconsiderable  portions  of  Africa ;  and  that 
if  it  has  been  proved  that  slavery  exists  in  one  of  those  por- 
tions, the  jury  may  reasonably  infer  its  existence  in  the 
others,  in  the  absence  of  all  other  proof  upon  the  subject.  To 
which  opinion  of  the  court,  giving  the  said  instructions  to  the 
jury,  the  *defendant,  by  his  counsel,  excepted,  and  r#gQg 
tendered  this  his  eighth  bill  of  exceptions,  which  he  ^ 
prays  may  be  considered  as  applicable  to  each  of  the  said 
instructions,  and  may  be  signed,  sealed,  and  made  part  of  the 
record  in  this  cause  ;  which  is  done  accordingly. 

"John  C.  Watroits. 

"  Saturday,  December  23d,  1848," 
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The  verdict  and  judgment  were  in  &yor  of  the  plaintifll 
fir*5858.04. 

Uixin  the  above  exceptions  the  cane  came  up  to  this  court* 
and  was  argued  by  3/r.  Harris  and  Mr.  Johnson,  for  the 
plaintiff  in  error,  and  Mr.  Bibb^  for  the  defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  made  the  following 
points. 

We  conceive  it  would  be  difficult  to  give  any  valid  reasons 
for  the  decision  of  the  court  in  sustaining  the  exceptions  to 
pleas  numbered  eleven,  thirteen,  sixteen,  and  eighteen.     Bj^ 
reference  to  these  it  will  be  seen,  among  other  things,  that 
they  state  that  the  plaintiff's  portion  of  the  purchase-money 
of  these  negroes  was,  in  1840,  included  in  a  note  executed  by 
the  defendant,  and  made  payable  to  McKiuney  &  Williams ; 
and  that  while  this  note  was  in  existence,  the  said  plaintifl^ 
under  the  insolvent  law  of  Louisiana,  made,  among  other 
things,  a  cession  of  his  interest  in  this  note  for  the  benefit  of 
his  credit^)rs ;  that  it  was  accepted  by  the  court,  and  by  his 
creditors,  and  that  syndics  were  appointed  to  take  charge 
of  said  effects;    that  the  notes  sued  on  were  given  subse- 
quently to  said  cession,  and  for  the  purchase-money  of  the 
said  negroes ;  that  they  were  accepted  by  said  plaintiff  in 
fraud  of  the  laws  of  Louisiana,  and  of  the  rights  of  the  credi- 
tors of  said  plaintiff,  and  of  the  rights  of  this  defendant ;  and 
that  when  said  notes  were  made  and  delivered,  the  knowledge 
of  said  cession  was  fraudulently  withheld  from  this  defend- 
ant ;  and  that  said  notes  were  given  without  consideration. 

To  show  that  the  positions  taken  in  these  pleas  were  cor- 
rect, and  the  pleas  themselves  were  valid,  reference  is  made 
to  Levy  v.  Jacobs  et  aL,  12  La.,  109 ;  Messes  Syndics  v.  Yar- 
borough  et  a/.,  11  La.,  531.  These  authorities  show  that, 
when  a  session  is  made  by  an  insolvent  debtor,  all  his  prop- 
erty and  rights  are  transferred  to  his  creditors,  whether  they 
be  placed  in  his  schedule  or  not. 

After  the  surrender  and  appointment  of  syndics,  the  ceding 
debtor  has  no  longer  any  capacity  to  appear  in  court  in  rela- 
tion to  the  property  surrendered.  Mclntire  v.  Whiting^  7  La., 
*6071  ^^^^'  ^®  loses  the  capacity  of  instituting  suits. 
J  Goodwin  V.  Chesneau,  4  Mart.  (La.)  N.  s.,  103.  The 
sale  by  him  of  property  not  placed  on  the  inventory  is  a 
nullity,  and  will  not  support  prescription.  Duplessis  v.  Boulet 
et  aL,  11  La.,  345. 

Where  he  is  defendant  in  the  court  below,  he  cannot  even 
appeal  in  regard  to  transferred  i)roperty.     Knight  i»  CaUender 
V.  Debtors,  10  La.,  228.     See  Chit,  on  Contr.,  196. 
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These  authorities,  we  think,  show  that  the  exceptions  to 
these  pleas  ought  not  to  have  been  sustained. 

The  proceedings  in  Louisiana  passed  Toby's  title  to  per- 
sonal property  and  debts  situated  in  Texas.  See  Story,  Confl. 
of  Laws  (ed.  1846),  §§  420,  421.  The  first  of  these  sections 
(420)  shows  that  the  assignee  could  maintain  an  action  in 
Texas  in  his  own  name.     (See  also  note  2  to  this  section.) 

Assignees  or  syndics  of  a  foreign  bankrupt  may  sue.  Ali- 
van  V.  Fumivaly  1  Cromp.,  M.  &  R.,  296.  See  also  Story, 
Confl.  of  Laws,  §§  398,  399,  356,  666,  363,  a ;  Cook  v.  Lans- 
ing^ 3  McLean,  571. 

The  execution  of  these  notes  did  not  discharge  the  original 
debt.  Chit,  on  Contr.,  767,  and  note ;  Smith,  Merc.  Law., 
629,  and  w. ;  Muldon  v.  Wliitloek,  1  Cow.  (N.  Y.),  306.  See 
also  Glasgow  v.  Stevenson^  6  Mart.  (La.)  N.  s.,  667. 

On  the  part  of  the  plaintiff  in  error,  it  will  be  further  con- 
tended, that  the  District  Court  erred, — 

I.  In  submitting  exhibit  3  to  the  jury,  to  be  construed  by 
them ;  we  contend  that  it  should  have  been  construed  by  the 
court.  See  Stark.  Ev.,  463 ;  Morrell  v.  Frith^  3  Mees.  &  W., 
402 ;  8  Car.  &  P.,  246 ;  1  Bing.,  266 ;  Snook  v.  Hears,  5 
Price,  636 ;  Clarke  v.  Dutcher,  9  Cow.  (N.  Y.),  678 ;  Chapin 
V.  Warden,  16  Vt.,  660. 

IL  Said  instrument  was  not  such  an  acknowledgment  of 
the  justice  of  a  debt  as  is  required  in  order  to  take  a  case  out 
of  the  operation  of  the  statute  of  limitations. 

Exhibit  3  amounts  only  to  a  contract  not  to  plead  the  stat- 
ute of  limitations.     See  Warren  v.  Walker,  23  Me.,  463. 

III.  Said  instrument  (exhibit  3)  was  not  an  acknowledg- 
ment of  any  debt  or  note,  according  to  its  tenor,  and  could 
not  take  such  debt  or  note  out  of  the  statute  of  limitations,  or 
enable  a  party  to  recover  on  it.  It  was  merely  a  promise  to 
pay  a  debt  in  a  particular  way,  viz.  by  delivering  an  amount 
of  cotton  annually.  And  we  contend  that  the  plaintiff  can- 
not make  said  instrument  available  in  this  suit ;  for,  as  a  con- 
tract, it  departs  from  the  original  note,  and  cannot  sustain  it. 
It  amounts  in  itself  to  a  substantive  contract,  and  controls 
the  rights  of  the  plaintiffs.  See  Bell  v.  Morrison,  1  Pet., 
362 ;  and  Angell  on  Lira.,  ch.  20 ;  see  also  ch.  21,  on  Con- 
ditional *Acknowledgments.  This  was  a  restricted  r«gQo 
acknowledgment  or  promise.  It  was  a  departure  from  ^ 
the  note,  and  the  obligee  cannot  use  it  for  the  mere  purpose 
of  acknowledgment.  He  cannot  take  it  as  a  contract  of  the 
defendant  only. 

Again,  a  party  is  entitled  to  recover  only  when  he  proves 
the  existence  of  his  claim  or  debt ;  a  plaintiff  is  never  per- 
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mitted  to  recover,  when  the  proof  leaves  the  matter  uncertain 
as  to  whether  the  debt  is  due  or  not;  and  in  this  case,  if  we 
admit  that  exhibit  3  refei-s  to  one  or  the  other  of  the  notes 
sued  on,  still,  we  contend,  it  fully  appears,  from  the  face  of 
the  instrument,  that  it  refers  to  not  more  than  one  of  them, 
and  it  is  utterly  uncertain  to  which  it  really  does  refer.  The 
same  argument  that  might  be  used  to  show  that  it  referred 
to  one  could,  word  for  word,  be  used  to  show  that  it  referred 
to  the  other.  Hence  we  contend  that  it  cannot  be  applied  to 
the  first  note,  so  as  to  take  that  out  of  the  operation  of  the 
statute ;  for  it  amounted  to  no  proof  that  this  was  the  note  to 
which  it  related.  Being  thus  indefinite,  it  ought  not  to  have 
been  admitted  as  evidence. 

See  Angell  on  Limitations,  254-257 ;  Bailey  v.  Crancy  21 
Pick.  (Mass.),  323 ;  Stafford  v.  Bryan,  3  Wend.  (N.  Y.),  532 ; 
Moore  v.  Bank  of  Columbia^  6  Pet.,  86 ;  Clarke  v.  DtUcher^  9 
Cow.  (N.  Y.),  678 ;  Holmes  v.  areen,  1  Stark.,  397. 

IV.  Said  instrument  was  not  admissible,  because  it  was  a 
promise  to  pay  or  to  deliver  cotton  to  Thomas  F.  McKinney, 
and  not  to  Thomas  Toby,  the  plaintiff. 

V.  Thomas  F.  McKinney,  to  whom  this  instrument  was 
given,  for  a  valuable  consideration,  agreed  that  it  should  be 
given  up  to  Randon  and  discharged.  This,  we  contend,  is 
proved  by  the  testimony  of  John  Randon ;  and  the  court,  we 
think,  erred  in  instructing  the  jury  that  special  authority  from 
Toby  to  McKinney  to  release  said  instrument  was  necessary; 
and  unless  he  was  Toby's  agent  for  this  purpose,  his  discharge 
of  the  instrument  divested  Toby  of  no  right  under  it.  It 
amounted  to  a  contract,  new,  distinct,  and  substantive.  It 
was  made  with  Thomas  F.  McKinney ;  he  was  the  party  to  it, 
and  we  contend  that  he  had  a  right  to  release  it,  unless  Ran- 
don knew  that  his  authority  had  ceased,  and  that  he  was  act- 
ing fraudulently ;  and  we  contend  that  his  contract  to  give  it 
up  vacated  all  rights  under  it.  The  presumption  was  that 
McKinney  continued  to  act  as  the  agent  of  Toby  until  Ran- 
don was  notified  to  the  contrary.  See  Story  on  Agency,  oh. 
16,  p.  493 ;  Chit,  on  Contr.,  780. 

McKinney's  testimony  shows  that  this  instrument  was 
given  to  him ;  that  he  then  held  the  notes  sued  on ;  that  it 
was  a  promise  to  him,  and,  so  far  as  Toby  was  concerned,  he 
had  obtained  it  gratuitously  and  officiously. 

♦'SOQl  *^^*  ■'^  '^^  clear  from  the  law  of  Spain,  contained  in 
-»  the  transcript,  that,  had  these  negroes  been  slaves  in 
Africa  (of  which  tliere  is  certainly  no  proof),  still  they  would 
have  become  free  on  their  arrival  in  Cuba.  Then  they  con- 
tinued free,  unless  they  were  made  slaves  by  the  constitution 
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of  the  late  republic  of  Texas ;  and  in  order  that  this  should 
have  occurred,  three  things  must  have  existed, viz.: — Ist,  they 
must  have  been  slaves  for  life  previous  to  their  emigration  to 
Texas ;  2d,  they  must  have  been  held  in  bondage  when  the 
constitution  was  adopted ;  3d,  they  must  have  been  ^'  the  band 
fide  property  of  the  person  so  holding  them."  Now,  in  the 
first  place,  we  contend  that  these  negroes  were  free  when  they 
were  exported  from  Cuba  to  Texas.  In  the  second  place,  we 
contend  that  the  constitution  means  only  to  make  those  per- 
sons slaves  who  were  lawfully  held  in  bondage ;  it  could  not 
be  otherwise  than  that  these  were  tortuously  held  in  bondage. 
And,  in  the  third  place,  they  being  free  in  Cuba,  they  could 
by  no  possibility  whatever,  either  on  that  island  or  in  Texas, 
have  become  slaves  for  life;  and  therefore  could  not  have 
become  the  bond  fide  property  of  the  person  holding  them. 
Besides,  the  term  "emigration,"  used  in  the  constitution, 
could  not  have  been  intended  to  mean  persons  who  were  im- 
ported into  Texas  for  traffic,  either  mediately  or  immediately, 
ironi  the  coast  of  Africa.  The  whole  object  and  intention  of 
this  clause  of  the  constitution  seems  to  have  been,  to  make 
such  as  were  slaves  for  life  in  the  United  States  when  they 
emi^ated  slaves  in  Texas.  This  view  of  the  subject  is,  we 
think,  sustained  by  the  whole  section,  and  is  very  strongly 
sustained  by  the  last  portion,  which  provides  that  "  the  mi- 
portation  or  admission  of  Africans  or  negroes  into  the  republic, 
excepting  from  the  United  States  of  America,  is  for  ever  pro- 
hibited, and  declared  to  be  piracy."  And  we  contend  that  the 
court  erred  in  charging,  in  effect,  that  the  constitution  in- 
tended to  make  slaves  of  persons  who  were  free  before  their 
arrival  in  Texas. 

VII.  The  court  erred  in  admitting  the  testimony  of  Thomas 
M.  League.  He  was  no  expert,  and  was  consequently  incom- 
petent to  testify  as  to  foreign  laws  or  customs. 

VIII.  The  court  eiTcd  in  admitting  proof  of  slavery  in 
Africa,  and  in  charging  that  this  came  within  the  provision  of 
the  constitution. 

History  teaches  that  slavery  in  Africa  is  dependent  upon 
force,  and  is  the  result  of  battles  and  struggles  not  recognized 
by  civilized  nations,  nor  by  the  laws  of  nations.  And  such  a 
state  of  slaverv  could  not  have  been  within  the  design  of  the 
constitution  of  the  late  republic.  This  view  is  sustained  by 
the  Amistad  caae^  15  Pet.,  693. 

*And  it  is  well  known  that,  in  the  prosecution  of  r«gi  a 
the  slave  trade,  but  little  regard  is  paid  to  the  condi-  '- 
tion  of  the  African,  as  to  whether  he  is  bond  or  free. 

IX.  The  court  erred  in  charging  that  the  Gold  Coast, 
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SlaTe  Ccost.  Ae^  are  cixiL^ieTable  parts  of  Africa,  and 
prrji>f  xhAi  s^Terr  exsssal  in  •>£«  part  afforded  a  presnmpdon 
that  it  eretfd  xi.  a::  c^^ier  port.  This,  we  eontend*  is  repog- 
Dant  alike  to  rea^:-D  and  to  exrerienee.  If  a  similar  case 
were  to  be  triced  in  acT  cir-crt  in  Eiirr»pe.  would  proof  that 
siaTerr  existed  in  Haryland  amount  to  proof  dial  it  existed 
aiso  in  Maasachiisettfr  ?  Yet  this  pTesnmption  would  be  much 
more  icasocable  than  the  charge  of  the  court,  for  these  States 
are  under  the  same  general  goTemment,  and  the  different 
tribes  in  Africa  are  all  independent,  and  are  generaily  hostile 
upwards  each  oiher. 

Again,  this  charge  exp  ressly  riolatcs  that  provision  of  the 
statute  of  Texas  which  p>rovides*  that  **  the  judge  shall  not 
in  an  J  case,  ciril  or  criminal,  charge  or  comment  on  the 
weight  of  the  cTidence  or  testimonj,^  &c.  See  Acts  of  1846, 
p.  360,  §  99. 

These  negroes  baring  been  introduced  into  Cuba  and  into 
Texas  against  law,  we  contend  that  the  purchase-monej  for 
which  tbcT  were  sold  cannot  be  recoTered ;  and  that  it  was 
entirely  immaterial  whether  ther  were  then  bond  or  :free. 
BUlard  et  al.  t.  Hayden  et  al^  12'Eng.  Com.  Law,  222.  See 
also  Law  y.  Hodgson^  2  Campb.  N.  P.,  147. 

!&.  BM,  for  defendant  in  error,  classified  the  bills  of  ex- 
ceptions according  to  their  subjects,  instead  of  considering 
them  numerically. 

Firgt  BUI  of  Exceptions. 

The  exposition  of  the  instrument  No.  3,  which  the  court 
was  moved  to  adopt,  confined  it  to  the  one  note  only ;  applied 
it  to  No.  1,  payable  2l8t  June,  1843  (within  the  period  of 
prescription),  to  the  exclusion  of  note  No.  2,  payable  2l8t 
June,  1842,  more  than  four  years  next  before  suit  brought, 
so  that  the  bar  by  the  statute  might  apply.  That  exposition 
the  court  refused  to  adopt,  and  admitted  the  instrument  to 
be  read  in  evidence  to  the  jury. 

This  exposition  dweUs  upon  one  expression,  "  my  note,"  to 
the  total  neglect  of  the  antecedent  and  consequent  parts. 
The  instrument  recites  "  several  notes,"  held  by  McKinney 
&;  Williams,  and  Thomas  F.  McKinney,  agent  of  Thomas 
Toby,  some  two  years  before,  on  which  said  Randon  had 
obtained  farther  indulgence  over  and  above  the  time  of 
** their  maturity";  that  said  indulgence  was  granted  by 
•6111  ^^^^^  ^'  McKinney,  upon  Randon's  promise  then 
-'  to  appropriate  half  his  crops  *eveTy  year  to  pay 
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the  amount  due  said  M cKinney  &  Williams,  if  there  be  any 
thing  due  them  over  and  above  the  amount  of  purchase  of 
negroes  bought  of  them,  and  "then  in  extinguishment  of 
said  amount  of  purchase  of  negroes."  From  this  recital  it  is 
plain  that  there  were  "  several  notes,"  not  two  only,  upon 
which  the  indulgence  had  been  granted ;  and  that  the  "  several 
notes,"  "past  due,"  upon  which  the  indulgence  had  been  so 
obtained  some  two  years  before,  were  all  drawn  in  considera- 
tion "of  the  amount  of  purchase  of  negroes";  and  that  the 
proceeds  of  half  the  crops  were  to  be  applied,  secondly,  "  in 
extinguishment  of  said  amount  of  purchase  of  negroes."  So 
the  "  several  notes  "  were  in  consideration  "  of  said  amount 
of  purchase  of  negroes."  All  the  several  notes  were  included 
in  the  ari*angement  of  1844  for  payment  by  the  addition  of 
the  other  half  of  the  crops  ;  all  were  included  in  the  promise, 
"that  no  advantage  shall  be  taken,  or  any  plea  of  statute  of 
limitations  be  made  to  avoid  the  payment  of  said  notes,  but 
they  shall  be  and  remain  in  as  full  force  and  effect  as  though 
they  were  renewed." 

Shall  the  expressions  "  several  notes,"  "  farther  indulgence 
on  said  notes,"  "said  amount  of  purchase  of  negroes,"  no 
advantage  of  the  statute  of  limitations  "to  avoid  the  pay- 
ment of  said  notes,"  but  "  they  shall  be "  as  though  they 
were  "renewed,"  be  passed  over  and  made  nugatory,  by 
harping  solely  upon  the  words  "  of  which  my  note  to  said 
Toby  is  a  part  of  consideration  "  ? 

The  sages  of  the  law,  in  the  exposition  of  treaties,  pacts, 
statutes,  testaments,  deeds,  and  other  instruments,  have  used 
and  handed  down  to  us  rules  which  are  commended  as  the 
dictates  of  enlightened  reason  and  common  sense,  whereof 
the  following  will  suffice  for  the  present,  viz. : — 

"  That  the  construction  be  made  on  the  entire  instrument, 
and  that  one  part  of  it  doth  help  to  expound  another,  and 
that  every  word  (if  it  may  be)  may  take  effect  and  none  be 
rejected,  and  that  all  the  parts  do  agree  together,  and  there 
be  no  discordance  therein.  JSx  antecedentihus  et  consequenti- 
iu8  est  optima  inter pretatio.  For  Turpis  est  pars  quce  cum 
9U0  toto  non  convenit.  Maledicta  expositio  quce  corrumpit 
tes^um, 

"  That  the  construction  be  such  as  the  whole  and  every 
part  of  it  may  take  effect,  and  as  much  effect  as  may  be  for 
that  purpose  for  which  it  was  made."  Touchstone,  ch.  5,  § 
4,  p.  87. 

To  cavil  about  the  words  in  subversion  of  the  plain  intent 
of  the  parties,  is  a  malice  against  justice  and  the  nurse  of 
injustice.     Throekmerton  v.  Tracy^  Plowd.,  161. 
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A  man  ought  not  to  rest  on  the  letter  only,  "  nam  qui  haBret 
in  litera  haeret  in  cortice,  but  he  ought  to  rely  upon  the  sense, 
*^191  *  which  is  the  kernel  and  the  fruit,  whereas  the  letter 
^^^i  is  but  the  shell."     JE^ston  v.  StudJ,  Plowd.,  467. 

'^  Falsa  orthogi^phia,  falsa  grammatica,  non  vitiat  cartam 
vel  concessionem,"  nor  the  singular  instead  of  the  plural  num- 
ber, nor  the  plural  instead  of  the  singular.  £arl  of  Shrews- 
bury's ca%e^  9  Co.,  48  a;  Co.  Litt.,  14b  b. 

"  The  office  of  a  good  expositor  is  to  make  construction  on 
all  the  parts  together,  and  not  of  one  part  only  by  itself. 
Nemo  enim  aliquam  partem  recte  intelligere  possit,  autequam 
totum  iterum  atque  iterum  perlegerit. '  Lincoln  College's 
ease,  3  Co.,  59  b ;  8  Viner,  p.  181,  F,  a,  pi.  7. 

Construction  must  be  made  in  suppression  of  the  mischief^ 
and  in  advancement  of  the  remedy.     Co.  Litt.,  381,  b. 

The  construction  insisted  on  by  the  counsellors  for  Ran- 
don, in  this  bill  of  exception,  violates  all  the  rules  of  construc- 
tion ;  it  dwells  upon  a  word  only ;  disregards  the  preceding 
and  succeeding  parts ;  corrupts  the  text ;  sticks  in  the  shell, 
tastes  not  of  the  kernel ;  and  disregards  the  purport  and  intent 
of  the  writing.  The  bar,  by  the  statute  of  limitations,  was  the 
mischief  to  arise  from  further  indulgence;  the  remedy  intend- 
ed was,  that  no  advantage  of  the  statute  should  be  taken ; 
that  the  notes  should  remain  in  as  full  force  and  effect  as  if 
renewed.  But  the  exposition  insisted  on  is  for  the  purpose 
of  inflicting  the  very  mischief  which  the  instrument  intended 
to  avoid ;  to  apply  the  remedial  agreement  to  the  note  pay- 
able at  twenty-four  months,  not  barred  by  the  statute,  and 
exclude  No.  2,  payable  at  twelve  months,  that  it  may  be 
barred. 

Third  Bill  of  Exceptions. 

After  Randon  had,  by  plea  upon  plea  and  amendment 
upon  amendment,  averred  that  the  only  consideration  for  the 
notes  sued  on  was  African  negroes  imported  into  Texas,  and 
sold  by  said  Toby  or  his  agent,  and  after  he  had  adduced  T. 
F.  McKinney  as  a  witness,  and  proved  by  him  that  both  the 
notes  sued  on  were  given  in  consideration  of  Toby's  interest 
in  the  negroes,  and  in  the  note  to  McKinney  &  Williams  of 
1st  September,  1840,  and  that  Randon  knew  it,  then  his  wit- 
ness was,  upon  cross-examination,  asked  by  the  counsel  for 
Toby  to  what  note  or  notes  from  David  Randon  to  Thomas 
Toby  the  instrument  in  writing  dated  14th  March,  1844,  re- 
ferred. Said  witness  answered,  "  that  it  referred  to  both  of 
the  promissory  notes  sued  on,  being  the  same  filed  with 
amended  petition,  marked  1  and  2  " ;  thereupon  the  counsel 
538 


DECEMBER  TERM,  1850.  512 

Randon  v.  Toby. 

for  Randon  moved  the  court,  "  that  the  said  evidence  of  the 
said  McKinney  should  be  ruled  out  and  withdrawn  from  the 
jury,  because  the  same  was  contradictory  to  the  said  writing 
marked  No.  3,  as  *aforesaid,  which  it  pretended  to  ex-  r«ciQ 
plain  ;  the  said  writing  referring  only  to  one  note  from  ^ 
David  Randon  to  Thomas  Toby." 

The  construction  of  the  instrument  insisted  on  by  that 
objection  is  still  founded  upon  the  one  word  "  note,"  the  one 
idea  "  my  note,"  culled  out  and  separated  from  the  body  of  the 
instrument,  as  if  the  true  reading  and  sense  did  not  save  from 
the  statute  of  limitations  the  whole  debt  in  arrear  for  the  pur- 
chase of  the  negroes,  as  well  the  balance  due  to  Toby  for  his 
interest  in  the  negroes,  as  the  balance  due  to  McKinney  & 
Williams  upon  the  note  to  them  of  September  1st,  1840,  which 
was  also  given  for  the  purchase  of  the  negroes. 

That  the  instrument  No.  3  refers  to  the  whole  amount  of 
the  purchase  of  the  negroes,  which  had  been  divided  into 
parts,  the  one  part  payable  to  McKinney  &  Williams,  the 
other  payable  to  Thomas  Toby  upon  the  two  notes  to  him  for 
his  interest  in  the  negroes,  is  the  legal  construction  of  the  in- 
strument. The  answer  of  the  witness  Thomas  F.  McKinney, 
that  the  instrument  referred  to  both  the  notes  to  Toby,  is  con- 
sistent with  the  legal  construction  of  the  instrument  when 
applied  to  the  facts  existing  at  its  date ;  it  is  not  altering  or 
contradicting  the  instrument  by  any  new  secret  averment, 
but  is  in  accord  with  its  true  meaning  and  legal  effect, — with 
the  sound  exposition  of  the  instrument  viewed  in  all  its  parts. 
The  words  "  of  which  my  note  to  said  Toby  is  a  part  of  con- 
sideration," are  explained  by  the  antecedent  and  consequent 
parts  to  mean,  "  of  which  my  debt  to  said  Toby  is  part  of 
consideration  of  the  amount  of  purchase  of  negroes."  The 
word  "  note  "  means  token  of  a  debt,  paper  given  in  confession 
of  a  debt,  and  may  well  be  used  as  a  noun  collective  (nomen 
collectivum)  to  signify  a  debt  upon  one  consideration  divided 
into  two  parts,  payable  at  different  days. 

The  court  could  not  have  given  the  opinion  that  McKin- 
ney's  testimony  contradicted  the  instrument  No.  3,  without 
falsifying  fact  and  law. 

Sixth  Bill  of  Exceptions, 

This  subject  is  again  moved  in  the  sixth  bill  of  exceptions, 
by  two  instructions  asked  of  the  court  and  refused. 

"  1st.  That  the  instrument  dated  14th  March,  1844,  does 
not  itself  amount  in  law  to  an  acknowledgment  of  the  justice 
of  any  particular  claim,  and  cannot  remove  the  bar  of  the  act 
of  limitations  to  either  of  the  particular  notes  now  sued  on." 
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Uscjt  cf  snairl.-'ZtsL'i  ir-^;:r:ir>?rr.*  ihi?  saai  lI^KaAer  did  not 

•-t  j-r  •sfc''rtr'«il-T  b:M  liie  ii'i^es  now  ««Bcd  oo.  ten  ibe  said 
--#14 1  -  "       -  ^  .  -  • 


e»>r^.t  tiur^  either  rf  ^^tiii  nc^es  go:  of  the  statme  of  limita- 

To  wi»t  haft  b*^n  sai'i  Lereti:  fori?  cion  iLe  expoation  of 
X\jf:  ir^^tnrr.er.t  ^f  14:h  >lAr»:h.  1?44.  IwiH  *tl.  dnt  it  not 
r/r.Ij  a/^rknowle^^^s  tr.e  j^-tice  of  tL^r  debt  to  Toby  for  his  part 
of  it  A:  ri^^'<f-»^  b'lt  eipfesislj  waiTcs  the  adranti^e  of  the 
utatate  of  limits::-. n> :  the  ir^xim  is.  **QiiiIibet  lenoncian 
pfftfi9ft  }jff;Tiei:^Anrn  ji:ri*  pro  se  intnoiucto-" 

T^je  tigrr.th  ih^tru^.'tiori  contains  two  Tiees; — lst;»  m  ptopoei- 
tion  to  refer  the  ie^al  expor^ition  of  the  instmnient  to  the 
jury ;  2d,  a  fx;l->f:  constmctioiu  foanded  opon  the  mere  letter, 
in  Aubversion  of  the  sense  and  intent  of  the  instTnment. 

In  the  seventh  biil  of  exc-eptions  thissabject  is  again  moved 
bv  the  first  instruction,  and  exception  taken  to  the  qnalifiea- 
ium  with  which  the  court  gave  that  instmction  to  tli^  joij. 

Seventh  Bill  of  JExceptwtu, 

The  instmction  moved  was,  ^that  if  the  junr  believe  from 
the  testimony,  and  from  the  instrument  dated  14th  March, 
1844,  that  said  instrument  only  refers  to  one  note  given  by 
defenflant  U)  plaintiff,  and  may  refer  to  the  first  of  the  notes 
scft  forth  in  the  i)etition  as  well  as  to  the  second,  and  that  it 
is  un(;ertain  t^i  which  it  particularly  refers,  they  will  not  ap- 
ply it  U)  either,  and  will  find  for  the  defendant  as  to  the  first 
note." 

The  court  gave  the  instruction  with  this  qualification : 
**  that  whether  the  said  instrument  referred  to  one  or  both 
nrites  or  not,  and  tij  which  it  did  refer,  were  questions  of  fact 
for  the  jury  to  determine ;  and  if  they  found  that  the  said 
instrument  referred  to  that  note  which  would  otherwise  be 
barred  by  tlie  act  of  limitations,  they  would  consider  it  as 
reinovinc^  the  bar/' 

To  this  instruction  as  given,  the  counsel  for  Randon  ex- 
cepted. 

Still  harpinjj  upon  the  word  "  note,"  upon  the  one  idea 
"  my  note,  sticking  in  the  letter,  in  the  moss  of  the  bark, 
blind  to  the  substance,  the  counselloi-s  of  Randon  would  not 
l)e  content  with  an  instruction  by  the  court  more  favorable 
thati  any  which  ought  to  have  been  given  upon  this  .their  mo- 
MO 
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tion.  VerUy,  their  devotion  to  this  word  "note,"  to  the  one 
idea  "my  note,"  evinces  a  zealous,  unreasonable  idolatry,  di- 
vided by  a  very  thin  partition  from  foolishness. 

The  proper  province  of  the  court  is  to  construe  the  words 
of  a  written  instrument ;  the  proper  province  of  the  jury  is  to 
try  and  find  facts,  but  not  the  legal  meaning  and  effect  of 
writings. 

This  instruction  as  moved  ought  to  have  been  rejected 
totally.     That  the  court  erred  in  giving  an  instruction  on  the 
^motion  of  the  defendant  Randon,  beneficial  to  him  and  rjnr^  ^ 
not  to  his  prejudice,  is  not  assignable  for  error  by  him  L 
upon  his  writ  of  error. 

As  this  seventh  bill  of  exceptions  has  been  mentioned,  the 
other  point  of  exception  contained  in  it  may  be  disposed  of. 

The  counsel  for  Kandon  moved  the  instruction  to  the  jury, 
secondly  stated  on  page  504,  which  the  court  gave,  with  this 
addition  and  explanation  : — 

"  If  Thomas  F.  McKinney  was  not  authorized  by  the  plain- 
tiff to  surrender  to  the  defendant  the  instrument  dated  March 
14th,  1844,  then  his  agreement  to  surrender  it,  if  he  made 
such  an  agreement  in  the  settlement  of  his  individual  transac- 
tions, did  not  prejudice  the  right  of  the  plaintiff  to  the  pos- 
session, production,  and  effect  of  such  instrument,  or  prevent 
its  acting  as  a  legal  bar  to  the  plea  of  the  act  of  limitations ; 
and  if  the  said  McKinney  had  surrendered  the  paper  without 
authority  from  Toby,  Toby  could  have  given  notice  to  pro- 
duce the  paper  at  the  trial ;  and,  if  it  had  not  been  produced, 
could  have  gone  into  parol  proof  of  its  contents." 

This  addition  to  instruction  second,  moved  by  Randon's 
counsel,  and  given  by  the  court,  was  necessary  and  proper, 
inasmuch  as  it  had  been  expressly  proved  by  the  said  Ran- 
don's  witness.  Thomas  F.  McKinney,  and  Toby's  witness, 
E.  McLean,  that  the  notes  to  Toby  were  not  included  in  the 
settlement  alluded  to,  and  that  neither  McKinney  nor' 
McLean  had  any  authority  to  settle  the  notes  sued  on ; 
neither  did  they  profess  to  Randon  to  have  any  such  au- 
thority. 

A  person  may  have  an  action  on  a  stipulation  in  his  favor 
in  a  deed  to  which  he  was  not  a  party.  Mat/or  v.  Bailey^  5 
Martin,  321. 

Second  Bill  of  Exceptions. 

Randon 's  second  bill  of  exceptions  states  an  objection  by 
the  plaintiff  Toby  to  evidence  offered  of  a  receipt  dated  No- 
vember 11,  1846,  signed  by  Thomas  F.  McKinney,  for  himself 
and  McKinney  &  Williams,  according  to  a  settlement  made 
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Tf-P*r  jr/.'jt  of  t?-e  f'»':.n}j^  bill  of  eicepii'^s  k  t2d>: 

f/;i,'?.*.f?,  7 '/or.  or/> ?t*:d  to  ti^e  eriieiiC*  ^fered  br 

/;^'; 'J, ;.;,/>>  j;i   t:^*?  ry  'irt  of  trje   -State  of  I>:»:ii>i 
Th/ftfUiH  T'yhf^  and  Tn  *majf  T'A*y  Ir  Bro*h^rT^  Tkiir  CrtJi: 
wti.^:U  h'u  *'j:\\' fU  W.1*  •••;* Valued  bv  the  court- 

'lUH  rht'^fX*\  ob/r';t^'l  V*  Ls  the  transcript  of  the 
\f**//ntk  on  ifth  H\ii  of  Oct/^if>er.  184^),  in  the  State  of  Loiusuna. 
UUlt  jij'Jio'ial  di-jtric't,  by  jfetiti'^n  and  schedule  of  estate,  filed 
by  llj'?  f/artfuti-n  Tuouihs  Toby  &  Brother,  and  Thomas  Toby, 
irj  hiH  in'Jivjdual  name,  against  their  creditors,  under  the  law 
of  that  Stat^j  nrKjKjctiijg  in.s^^lvent  debtors. 

i'N;aH  tjj/'/n  thin  same  subject  of  the  ce^no  bamamm^  aad 
%n\f\ffh*A  iiAMyruuMtui  of  Toby's  latent  right  to  a  part  of  a 
vMohti  in  ar^tion^  and  hm  concealment  of  such  assignment 
wh^jii  tlie  afU;r  noti^H  of  the  21st  of  June,  1841,  were  exe- 
VA\U*A^  arc  U)  be  found  in  the  record* 

lUftriarkH  upon  such  pleas  have  been  reserved,  so  that  the 
irmufficicncv  of  Uie  pleas  rejected  by  the  court,  and  the  propri- 
ety of  tlic  decinion  of  the  court  in  rejecting  the  record  of  the 
prorjcodin^H  in  LouiHiana,  as  to  the  cesno  btmorurtL,  might  be 
vAm\\)YmiMii\  intr>  one  and  the  same  argument.  That  argu- 
ment Ih  f)roi)erly  divisible  into  two  heack: — 

1.  Tlio  facts  of  the  case. 

2.  Tlio  law  of  tlio  case. 

Int.  Ah  to  the  facts.  The  chronological  order  of  events 
hIiowk  that  at  tlio  filing  of  the  petition  and  schedule,  8th 
()(5tobijr,  1840,  and  at  the  acceptance  thereof  by  the  creditors, 
at  ilicj  tiuHS  of  tliij  discharge  given  by  the  creditors,  and  at  the 
tinio  of  the  confirmation  of  all  those  proceedings  by  the  order 
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of  the  court  of  27th  November,  1840,  the  interest  of  Thomas 
Toby  in  the  negroes  in  Texas  had  been  sold,  and  that  inter- 
est was  included  in  the  note  given  by  Randon  to  McKinney 
&  Williams,  of  1st  September,  1840,  so  that  Toby  had  only 
an  unexpressed,  latent,  equitable  interest  in  the  chose  in 
action  for  $10,949.48,  executed  by  Randon  to  McKinney  & 
Williams,  which  included  Toby's  interest,  and  also  the  inter- 
est of  the  other  cotenants  in  the  negroes  previously  sold  to 
Randon.  This  interest  of  Thomas  Toby  in  the  choses  in 
action,  payable  to  McKinney  &  Williams,  was  never  severed 
until  the  notes  now  sued  on,  dated  21st  June,  1841,  were 
executed  by  Randon  to  Thomas  Toby. 

*Upon  these  facts  the  law  is  clear  that  the  latent,  r^c-irr 
equitable,  undivided  interest  of  Thomas  Toby  in  the  '■ 
chose  in  action,  payable  to  McKinney  &  Williams,  was  not 
assignable,  did  not  pass  by  the  proceedings  in  Louisiana  from 
Toby  to  his  creditors,  and  was  not  required  by  the  laws  of 
Louisiana  to  have  been  assigned  by  Toby  to  his  creditors, 
under  the  said  proceedings  and  cessio  bonorum. 

A  debt  as  between  debtor  and  creditor  is  indivisible  with- 
out the  consent  of  both.     Kelso  v.  Beaman^  6  La.,  90. 

No  debtor  is  bound  to  pay  a  debt  by  portions,  and  no  par- 
tial transfer  can  be  made  by  a  creditor  so  as  to  be  binding  on 
a  debtor,  even  when  notice  is  given,  except  by  the  express 
consent  of  the  latter.  Miller  v.  Brigot  et  al.^  8  La.,  636 ; 
PoydraB  v.  Delamere^  18  La.,  101 ;  Mandeville  v.  Welch^  5 
Wheat.,  277. 

Those  decisions  show  that  the  exception  to  the  admissi- 
bility of  the  record  was  properly  ruled  by  the  court,  and 
that  the  decisions  rejecting  pleas  respecting  the  ce%%io  bono- 
rum  were  also  proper. 

(The  arguments  of  Mr.  Bibb^  upon  the  fifth,  sixth,  and 
eighth  bills  of  exceptions,  relative  to  slavery  in  Africa,  &c.9 
are  omitted.) 

Mr.  Justice  6RIER  delivered  the  opinion  of  the  court. 

Had  this  case  been  conducted  on  the  principles  of  pleading 
and  practice  known  and  established  by  the  common  law,  a 
short  declaration  in  assumpsit,  a  plea  of  novrassurapBit^  and 
nonrassumpsit  infra  sex  annoSy  would  have  been  sufncient  to 
prepare  the  case  for  trial  on  its  true  merits.  But,  unfortu- 
nately, the  District  Court  has  adopted  the  system  of  pleading 
and  code  of  practice  of  the  State  courts ;  and  the  record  be- 
fore us  exhibits  a  most  astonishing  congeries  of  petitions  and 
answers,  amendments,  demurrers,  and  exceptions, — a  wrangle 
in  writing  extending  over  more  than  twenty  pages,  and  con- 
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Aif'l  ^J,y^  1;^t  *Jj^  fi'^/tfii  were  giren  for  the 
M^f'r<r<  ut,*/ff^t'A  tr,:u  Airi':si  Uj  Cur/aaud  thence  to 
Ml   J^.w,  ;«/r'J  '^^/^v^'i'rfit.v  tJi^t  the  defendant  had 
1^//  ^y^ff<»')^rfa^iofif  Uf'ra'ii*^  the  uegiTie&,  being  imported  eon- 
h^ty  Ut  Ihw,  w'jr<^  t^nUtU'A  U}  their  freedom. 

\V<5  ftli;f))  w$Ui,$i  \Mi*M*t  \ft}\utA  of  defence  in  their  order. 

Ut  '1  Uii  \iU*H  of  the  Htatute  of  limitations  was  primd  facie 
'/noti^  HH  Ut  4tit(i  of  the  noU;H,  as  suit  had  not  been  instiiated 
I  ill  tunrti  iUmt  four  yaitrn  after  it  became  due.  But  the  plain- 
hlT  rtihuiU'A  thin  iiluH  by  the  exhibition  of  the  following 
fiM(Mt,  mifuiul  \ty  Kandon,  the  defendant. 


*  Ai'i'MOH'.h,    ihuliiim  r.  ftfii/n^,\H    t(trfi,2S  How.,  486.    Cited.  Ferris  t 
^itm  ,  lU       \fttn4t^if.i>.     Aft'J'aui  v.    /ViuK/n,  1  BUck,  316. 
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"This  instrument  of  March  14th,  1844,  witnesseth;  That 
whereas  McKinuey  &  Williams,  of  Galveston,  and  Thomas 
F.  McKinney,  agent  of  Thomas  Toby,  of  New  Orleans,  liold 
several  notes  drawn  by  me,  and  past  due ;  and  Tliomas  F. 
McKinney,  some  two  years  since,  did  agree  for  McKinney  & 
Williams,  and  the  said  Thomas  Toby,  to  grant  me  further 
indulgence  on  said  notes,  over  and  above  the  time  of  their 
maturity ;  and  I  did  then  say,  promise,  and  agree,  that  I  would 
deliver  to  him,  the  said  Thomas  F.  McKinney,  each  and  every 
year,  all  the  one  half  of  every  crop  of  cotton  in  payment,  first 
of  the  amount  due  the  said  McKinney  &  Williams,  if  there 
be  any  thing  due  them  over  and  above  the  amount  of  purchase 
of  negroes  bought  of  them,  and  then  in  extinguishment  of  said 
amount  of  purchase  of  negroes,  of  which  my  note  to  said  Toby 
is  a  part  of  consideration ;  and  I  further  agree  and  oblige 
myself,  that  any  surplus  I  may  have  from  the  i^roceeds  of  the 
other  half  of  my  crops,  over  and  above  my  wants,  exclusive 
of  any  speculations  or  purchase  of  negroes,  shall  also  be  turned 
*over  as  above;  and  I  further  bind  and  obligate  my-  r*ciq 
self,  my  heirs,  assigns,  and  administrators,  that  no  ^ 
advantage  shall  be  taken,  or  any  plea  of  statute  o{  limitations 
be  made,  to  avoid  the  payment  of  said  notes,  but  they  shall 
be  and  remain  in  as  full  force  and  effect  as  though  they  were 

^•«"«^«<^-  «  D.  Randon." 


This  agreement,  being  founded  on  a  good  consideration  and 

accepted  by  the  plaintiff,  became  incorporated  in  the  notes, 

*  and  formed  a  part  of  the  contract,  by  mutual  consent.     It 

extended  the  time  of  payment,  and  the  statute  did  not  begin 

^  to  run  till  the  extended  time  had  expired.     It  operated  also 

J  by  way  of  estoppel  in  pais  to  a  defence  under  the  statute  of 

limitations.     Otherwise  the  defendant  would  gain  an  advan- 

f  tage  by  his  own  fraud,  or  put  the  plaintiff  to  an  action  on  the 

>  agreement.     On  one  or  the  other  of  these  principles,  the  doc- 

f  trine  of  estoppel  has  its  foundation.     The  plea  of  the  statute 

t  is  a  breach  of  the  agreement,  and,  to  avoid  circuity  of  action, 

it  may  be  set  up  in  avoidance  of  the  plea.     Moreover,  the 

stipulation  in  this  agreement  forms  a  new  promise  on  good 

consideration  to  pay  the  money,  which  has  always  been  neld 

'  as  a  sufficient  replication  to  the  plea  of  the  statute  of  limita- 

f  tions. 

f  It  has  been  a  subject  of  complaint  in  this  case,  also,  that  the 

court  submitted  the  construction  of  this  instrument  of  writing 

to  the  jury.     But  the  defendant  cannot  allege  this  as  error. 

'  First,  because  it  was  done  at  his  own  request ;  and  secondly, 
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because  the  court  should  have  instructed  the  jury  that  the  con- 
struction contended  for  by  the  defendant  was  wholly  without 
foundation.  The  use  of  the  word  "note,"  in  the  singular  num- 
ber, instead  of  "  notes,"  is  so  palpable  a  slip  of  the  pen,  that 
its  use,  although  furnishing  an  opportunity  for  cavil,  could  not 
be  said  to  create  an  ambiguity  on  the  face  of  the  instrument, 
or  leave  any  doubt  as  to  its  true  intent  in  the  mind  of  any  one 
who  will  read  the  whole  of  it  together,  and  has  no  intent  or 
desire  to  pervert  it.  It  refers  to  "several  notes,"  it  acknowl- 
edges that  "further  indulgence  was  granted  on  said  notes,"  and 
"  obligates  "  the  defendant  not  to  plead  the  statute  of  limita- 
tions to  "  said  notes."  Both  the  notes  to  Toby  were  admitted 
to  be  part  of  the  consideration  paid  for  the  purchase  of  the 
negroes  referred  to  in  the  agreement ;  consequently,  the  use 
of  the  word  "  note  "  was  a  mere  error  in  grammar,  or  slip  of 
the  pen. 

By  the  settlement  with  McKinney  and  the  firm,  and  pay- 
ment of  the  notes  held  by  them  against  the  defendant,  this 
paper  became  useless  and  inoperative  as  to  them ;  but  as  there 
is  no  pretence  that  the  notes  of  Toby  were  paid,  the  surrender 
of  the  s^eement  to  Randon  would  have  been  a  fraud  on 

*'S201  *'^^^y'  ^^^  *^®  promise  of  McKinney  to  do  so  cannot 
•J  invalidate  its  legal  effect. 

2d.  The  record  given  in  evidence,  to  show  the  insolvency 
of  Toby  and  his  assignment  under  the  proceedings  in  Louisi- 
ana, after  the  purchase  of  the  negroes  and  before  the  notes 
now  in  suit  were  given,  constituted  no  legal  defence  to  the 
action.  The  taking  of  the  note  payable  to  Toby  was  no 
fraud  on  the  defendant ;  Toby  was  himself  one  of  the  syndics 
or  assignees  to  settle  his  insolvent  estate ;  he  had  a  right  to 
secure  the  debt  and  give  an  acquittance  for  it,  and  whether 
he  took  the  note  payable  to  himself  individually,  or  as  syndic, 
and  whether  he  has  accounted  for  it  to  his  creditors,  or  may 
be  bound  to  do  it  hereafter  when  the  money  is  receiveo, 
are  questions  with  which  the  defendant  has  no  concern 
whatever. 

8d.  The  plea  that  the  notes  were  given  for  African  negroes 
imported  into  Texas  after  the  year  1838  is  equally  unavail- 
able, as  a  matter  of  defence,  with  those  already  mentioned. 
This  fact  seems  to  have  been  alleged  in  the  pleadings,  as 
showing  a  want  of  consideration.  On  the  argument  here,  it 
was  endeavored  to  be  supported  on  the  ground  that  the  notes 
were  void,  because  the  introduction  of  African  negroes,  both 
into  Cuba  and  Texas,  was  contrary  to  law.  But  in  neither 
point  of  view  will  these  facts  constitute  a  defence  in  the 
present  case.  If  these  notes  had  been  given  on  a  contract  to 
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do  a  thing  forbidden  by  law,  undoubtedly  they  would  be 
void ;  and  the  court  would  give  no  remedy  to  the  offending 
party,  though  both  were  in  pari  delicto.  But  Toby  or  his 
agent,  McKinney,  had  no  connection  with  the  person  who 
mtroduced  the  negroes  contrary  to  law.  Neither  of  the 
parties  in  this  case  had  any  thing  to  do  with  the  original 
contract,  nor  was  their  contract  made  in  defiance  of  law. 
The  buying  and  selling  of  negroes,  in  a  State  where  slavery 
is  tolerated,  and  where  color  is  primd  facie  evidence  that 
such  is  the  status  of  the  person,  cannot  be  said  to  be  an 
illegal  contract,  and  void  on  that  account.  The  crime  com- 
mitted by  those  who  introduced  the  negroes  into  the  country 
does  not  attach  to  all  those  who  may  afterwards  purchase 
them.  It  is  true  that  the  negroes  may  possibly,  by  the  laws 
of  Texas,  be  entitled  to  their  freedom  on  that  account.  If 
the  defendant  had  shown  that  the  negroes  had  sued  out 
their  freedom  in  the  courts  of  Texas,  it  would  have  been  a 
good  defence.  In  every  sale  of  personal  property  there  is  an 
implied  warranty  of  title,  for  a  breach  of  which  a  vendee 
may  sue  his  vendor  and  recover  the  price  paid;  and  on  a 
suit  for  such  price  may  plead  want  of  consideration  or  evic- 
tion by  a  better  title.  But  that  is  neither  alleged  nor 
proved  in  the  present  case.  On  the  contrary,  the  defendant 
*held  and  enjoyed  the  negroes,  and  sold  them  and  re-  r«co-i 
ceived  their  value ;  and  the  negroes  are  held  as  slaves  '- 
to  this  day,  if  alive,  for  any  thing  that  appears  on  the  record. 
As  respects  the  defendant,  therefore,  he  has  received  the 
full  consideration  for  his  notes,  the  title  to  his  property 
has  never  been  questioned,  nor  has  he  been  evicted  from  the 
possession,  or  threatened  with  eviction.  Consequently  he 
has  no  right  to  set  up  a  defence  under  the  implied  war- 
ranty of  title,  or  for  want  of  consideration. 

If  the  defendant  should  be  sued  for  his  tailor's  bill,  and 
come  into  court  with  the  clothes  made  for  him  on  his  back, 
and  plead  that  he  was  not  bound  to  pay  for  them,  because 
the  importer  had  smuggled  the  cloth,  he  would  present  a 
case  of  equal  merits,  and  parallel  with  the  present;  but 
would  not  be  likely  to  have  the  verdict  of  the  jury  or  judg- 
ment of  the  court  in  his  favor. 

The  defendant  has  bought  these  negroes  in  the  condition 
of  slaves  de  facto^  with  the  primd  facie  evidence  of  their 
status  imprinted  on  their  forehead;  he  has  held  them  as 
slaves,  he  has  sold  them  as  such,  and  he  has  no  right  to  call 
upon  the  court  in  a  collateral  action,  to  which  neither  the 
slaves  nor  their  present  owners  are  parties,  to  pronounce  on 
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the  question  of  their  right  to  freedom,  especially  in  support 
of  a  defence  which  has  so  little  to  recommend  it. 

Having  thus  examined  the  merits  of  this  case,  and  shown 
that  the  court  ought  to  have  instructed  the  jury  to  find  for 
the  plaintiff  on  the  admitted  facts  of  it,  we  think  it  wholly 
unnecessary  to  examine  further  the  multitude  of  demurrers 
or  exceptions  spread  over  the  record,  as  no  decision  of  the 
court  below  upon  tliem  could  have  wronged  the  defendant  or 
affected  the  merits  of  the  case. 

The  judgment  of  the  court  below  is  therefore  affirmed, 
with  costs. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  On  consider- 
ation whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  annum. 

Supplementary  Order. 

Mr.  Bibb,  of  counsel  for  the  defendant  in  error,  having 
stated  to  the  court  that  it  appeared  on  the  face  of  the  record 
of  this  case,  that  Thomas  Toby  was  dead,  that  the  citation 
*'>221  ^^  served  *on  Jonas  Butler,  his  administrator,  and 
-I  that  the  plaintiff  in  error  had  accepted  such  service  of 
the  citation,  moved  the  court  that  the  titling  of  the  case  in 
this  court  be,  David  Raiidon^  Plaintiff  in  error  v.  Jonas 
Butler^  Administrator  of  Thomas  Toby,  deceased,  and  that 
the  judgment  of  this  court  be  entered  in  behalf  of  said  Jonas 
Butler.  Whereupon  it  is  now  here  ordered  by  the  court, 
that  the  said  motion  be,  and  the  same  is  hereby,  granted, 
and  that  the  clerk  make  the  entries  accordingly. 


•f  #• 


Arthub  Spbab,  Claimant  of  the  Schooner  Lxtoy  Ann 
AND  Cargo,  Appellant,  v.  Henby  Place,  Libellant, 

FOB   himself   and  OTHERS. 

Where  the  admiralty  court  decreed  that  a  vessel  should  pay  saWage  to  the 
amount  of  one  fifth  of  her  value,  and  that  value  was  shown  to  be  ^,600,  an 
appeal  to  tliis  court  would  not  lie,  for  want  of  jurisdiction. 
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It  is  the  amount  of  salvage,  and  not  of  the  yessel,  which  tests  the  jurisdiction ; 
the  salvage  only  being  in  controversy.^ 

The  master  could  not  properly  represent  (without  special  authority)  the  con- 
signees of  the  cargo  who  had  received  their  respective  consignments  before 
the  filing  of  the  Ul)el.  They  lived  in  the  place  where  the  court  was  held, 
and  ought  to  have  represented  their  own  interests. 

The  master,  therefore,  cannot  appear  for  them  all  conjointly,  and  in  this  case 
the  amount  of  salvage  to  be  paid  by  the  largest  consignee  would  be  only 
^1,136.80.2 

Neither  the  salvage  upon  the  vessel  or  cargo,  therefore,  is  sufficient  in  amount 
to  bring  the  case  within  the  jurisdiction  of  tliis  court.' 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  State  of  Texas. 

It  was  a  libel  filed  on  the  22d  of  December,  1848,  by  Henry 
Place,  master  of  the  steamship  Globe,  for  himself  and  the 
other  owners  of  the  ship,  against  the  schooner  Lucy  Ann  and 
cargo,  for  salvage. 

The  return  of  the  marshal  to  the  writ  of  seizure  was  as 
follows : — 

"  Received  this  writ  the  22d  day  of  December,  1848,  and 
executed  the  same  dav  by  seizing  the  schooner  Lucy  Ann,  her 
tackle,  apparel,  and  furniture ;  and  on  the  same  day  seized 
certain  goods,  wares,  and  merchandise,  as  per  bills  and  bills 
of  lading  hereto  attached,  and  marked  No.  1,  2,  8,  4,  5,  6,  7, 
as  furnished  by  the  owners  and  consignees  of  said  goods, 
which  said  goods  I  left  in  the  possession  of  the  consignees, 
first  taking  their  receipts  to  be  delivered  when  called  for. 

"James  H.  Cocke,  Marshal^ 
By  H.  B.  Martin,  D.  Marshall" 

*0n  the  29th  of  December,  1848,  Spear  intervened,  r«c2Q 
claiming  as  follows : —  '- 

"  To  the  Honorable  John  C.  Watrous,  Judge  of  the  District 
Court  of  the  United  States  within  and  for  the  District  of 
Texas. 
"And  Arthur  Spear,  of  the  State  of  Maine,  intervening  for 

*  Applied.  Merrill  v.  Petty,  16  troversy  below,  the  court,  in  a  proper 
WaU.,  345.  See  note  to  Knapp  v.  case,  and  where  it  is  asserted  hy  the 
Banks f  2  How.,  73.  appellant  that  such  sum  was  really  in 

^  Cited.  Ex  parte  Baltimore  ffc.  controversy,  will  allow  him  a  limited 
R,  R.  Co.^  16  Otto,  6.  time  to  make  proof  of  the  fact.     The 

•  DiBTiNOUiSHED.  SfueldsY,  Thomos,     Grace  Girdler^  6  Wall.,  402. 

17  How.,  5.      Relied  on.      Rich  y.        Appeals  in  salvage  cases,  where  the 

Lambert^  12  How.,  363.    Cited.     Sea-  amount  awarded  is  discretionary,  are 

ver  V.  Bigelowa,  5  Wall.,  210.  not    to    be    encouraged.      Hobart  v. 

On  an  appeal  in  admiralty,  where  Drogan^  10  Pet.,  108 ;  The  Narragan' 

the  record  has  failed  to  show  that  the  sett,  1  Blatchf.,  211 ;  Bearse  v.  Pige 

sum  necessary  to  give  this  court  juris-  of  Copper ,  1  Story,  314. 
diction  of  such  an  appeal  was  in  con- 
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his  interest  in  the  schooner  Lucy  Ann,  as  well  as  for  the  other 
owners  of  said  schooner,  and  for  the  owners  and  consignees  of 
the  cargo  thereof,  and  for  all  whom  it  may  concern ;  this  re- 
spondent, the  said  Arthur  Spear,  being  master  of  said  schooner, 
and  also  owner  of  an  interest  of  about  one  fourth  therein,  ap- 
pears before  this  honorable  court,  and  claims  the  said  schooner 
and  her  said  cargo ;  and  for  answer  to  the  libel  and  complaint 
of  Henry  Place,  of  New  Orleans,  in  the  State  of  Louisiana, 
against  the  schooner  Lucy  Ann,  her  tackle,  apparel,  and  fur- 
niture, and  all  and  singular  the  goods,  wares,  and  merchan- 
dises now  or  late  on  board  of  said  schooner,  in  a  cause  of 
salvage,'  civil  and  maritime,  alleges  and  articulately  pro- 
pounds, as  follows,"  &c.,  &c. 

The  case  having  been  dismissed  by  this  court,  for  the  want 
of  jurisdiction,  it  is  not  necessary  to  state  the  circumstances 
which  gave  rise  to  the  claim  for  salvage. 

On  uie  3d  of  January,  1849,  Norman  Hurd  and  E.  P.  Hunt 
were  ordered  by  the  court  to  appraise  the  schooner,  her  tackle, 
apparel,  and  furniture,  and  also  the  cargo ;  who  appraised  the 
vessel,  &c.,  at  $2,600,  and  the  cargo  at  $21,325.73,  divided 
amongst  several  different  owners  or  consignees  as  follows : — 

J.  S.  Vedder, $5,698.00 

J.  K.  Brown, 92.89 

Perry  &  Flint, 100.42 

Perry  &  Flint,  for  Leyles  &  Co., .        .        .  6.07 

Sydnor&Bone, 9,113.34 

Rice,  Adams,  &  Co.,  for  ace.  Sampson  &  Co,  615.21 

Rice,  Adams,  &  Co.,  for  their  own  ace,  .        .  4,666.11 

Rice,  Adams,  &  Co.,  for  Rice  &  Nichols,     .  1,133.69 

$21,325.73 

On  the  30th  of  January,  1849,  the  District  Court  passed 
the  following  decree : — 

"This  cause  having  been  heard  by  the  court  upon  the 
pleadings  and  proofs,  and  the  court  being  now  sufficiently 
advised  in  the  premises,  and  it  appearing  to  the  satisfaction  of 
the  court  that  the  schooner  Lucy  Ann  and  cargo,  now  before 
the  court,  libelled  against  in  this  cause,  are  of  the  value  of 
*C9 IT  *23,925.73,  to  wit,  said  schooner  being  of  the  value  of 
^"** J  $2,600,  and  said  cargo  of  the  value  of  $21,325.73,  and 
the  same  was,  on  the  18th  day  of  December,  1848,  saved  from 
entire  loss  and  destruction  by  means  of  assistance  rendered 
by  the  steamship  Globe,  whereof  Henry  Place  was  master, 
and  Charles  Morgan,  John  T.  Wright,  Henry  Morgan,  and 
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C.  Harris,  owners;  it  is  therefore  ordered,  adjudged,  and 
decreed  by  the  court,  that  the  libellants,  Henry  Place,  Charles 
Morgan,  John  T.  Wright,  Henry  Morgan,  and  C.  Harris, 
have  and  recover  in  full  satisfaction  for  their  salvage,  the  one 
fifth  part  of  the  aforesaid  gross  amount  of  the  aforesaid  value 
of  said  schooner  and  cargo,  to  wit,  the  sum  of  $4,785.14,  and 
that  said  schooner  and  cargo  be,  and  the  same  are  hereby, 
charged  with  and  subjected  to  the  payment  of  said  amount  of 
salvage ;  the  said  schooner  to  be  charged  with  the  payment 
of  the  sum  of  $520  thereof,  and  the  said  cargo  to  be  charged 
with  the  payment  of  the  sum  of  $4,265.14  thereof.  And  it  is 
further  ordered,  adjudged,  and  decreed,  that  said  schooner 
Lucy  Ann,  her  tackle,  apparel,  and  furniture,  be  condemned, 
and  that  the  same  be  sold  by  the  marshal  of  this  district  for 
the  payment  of  said  sum  of  $520  so  assessed  thereon  as  afore- 
said, and  that  said  cargo  be  condemned,  and  that  the  same  be 
sold  by  the  marshal  of  this  district,  for  the  payment  of  said 
sum  of  $4,265.14  so  assessed  as  aforesaid,  and  that  the  pro- 
ceeds of  said  schooner  and  cargo  be  brought  into  court  to 
abide  the  further  order  of  this  court  herein.  And  it  is  fur- 
ther ordered,  adjudged,  and  decreed,  that  said  sales  take  place 
on  the  24th  day  of  February,  1849,  after  giving  ten  days' 
notice  of  the  time  and  place  of  sale,  and  that  all  costs  and 
charges  in  this  cause  be  taxed  upon  and  paid  out  of  the  bal- 
ance of  the  proceeds  of  said  schooner  and  cargo  after  the  pay- 
ment of  the  aforesaid  amount  of  salvage,  unless  Arthur  Spear, 
the  respondent,  shall  immediately  pay  the  same  into  court. 

"By  agreement  of  the  libellants  in  this  cause,  by  their 
proctors,  made  in  open  court,  it  is  ordered,  adjudged,  and 
decreed  by  the  court,  that  the  sum  of  $4,785.14,  decreed  to 
be  paid  to  the  libellants  in  said  cause,  be  distributed,  appor- 
tioned, and  paid  to  the  libellants  in  proportions  as  follows,  to 
wit,  to  Henry  Place,  the  master  of  the  steamship  Globe,  the 
sum  of  $250,  and  to  Charles  Morgan,  John  T.  Wright,  Henry 
Morgan,  and  C.  Harris,  the  owners  of  the  steamship  Globe, 
the  sum  of  $4,535.14. 

From  this  decree  the  claimant  appealed  to  this  court. 

Afterwards  the  District  Court  allowed  the  vessel  and  cargo 
to  be  released,  upon  payment  into  court  of  the  amount 
decreed  for  salvage  and  costs. 

*It  was  argued  by  Mr.  Walker^  for  the  appellants,  r*5oc 
and  Mr.  Coxe^  for  the  appellee.  •■ 

Mr.  CoQce  raised  the  question  of  jurisdiction  as  follows. 
So  far  as  regards  the  cargo,  the  interests  of  the  owners 
are  not  properly  represented,  as  has  been  intimated ;  as  the 
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vessel  was  bound  to  Galveston,  the  presumption  is,  that 
the  owners  or  consignees  were  there. 

The  principle  of  law  applicable  in  such  case  is,  that  where 
the  principal  is  without  the  country,  or  resides  at  a  great  dis- 
tance from  the  court,  the  admission  of  a  claim  and  test  affida- 
vit by  his  agent  is  the  common  course  of  the  admiralty ;  but 
where  the  principal  is  within  a  reasonable  distance,  something 
more  than  a  formal  affidavit  is  expected ;  at  least  a  suppletory 
oath  of  the  principal  should  be  tendered.  9  Cranch,  244.  Sec 
also  Dunlap's  Adm.  Pr.,  161,  162 ;  The  Sally,  1  Gall.,  401 ; 
The  St.  Lawrence,  1  Gall.,  467. 

Captain  Spear,  then,  if  entitled  to  make  •ny  claim  in  the 
case,  could  only  represent  the  vessel,  and  had  no  title  what- 
ever to  represent  the  cargo  ;  and  as  the  decree  of  the  District 
Court  only  affected  the  vessel  to  the  amount  of  $520,  the 
amount  in  controversy  is  not  sufficient  to  give  this  court  juris- 
diction. Stratton  v.  Jarvis,  8  Pet.,  4 ;  The  Warren,  6  Pet., 
143 ;  Act  of  March  3,  1803,  c.  40  (2  Stat,  at  L.,  244). 

The  appraisement  shows  that  the  cargo  belonged  to  several 
parties,  and  that  there  were  also  several  consignees.  These 
interests  were  entirely  distinct ;  no  one  represented  a  suffi- 
cient amount  to  entitle  him  to  appeal  to  this  coui't.  Stratton 
V.  Jarvis,  8  Pet.,  4. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

A  libel  was  filed  in  the  District  Court  of  Texas,  December 
22d,  1848,  by  Place,  as  master  of  the  steamship  Globe,  and 
four  others,  as  owners.  It  was  in  rem  against  the  schooner 
Lucy  Ann,  her  tackle  and  cargo,  on  a  claim  for  salvage. 

The  material  averments  were,  that  the  schooner  on  the 
18th  of  that  month,  in  a  fog,  got  ashore  on  the  north  break- 
ers of  the  bar  at  the  entrance  of  the  port  of  Galveston ;  that 
the  libellant,  seeing  her  danger  and  signals  of  distress,  assisted 
in  getting  her  off,  and  saving  the  vessel  and  cargo ;  and  the 
libel  then  prayed  that  all  persons  interested  therein  be  noti- 
fied to  appear  and  show  cause  why  the  libellants  should  not 
have  a  decree  for  such  money  or  such  proportion  of  the  prop- 
erty saved  as  is  a  just  compensation  for  their  salvage  services. 

On  the  same  day  a  writ  of  seizure  issued  against  the  vessel 
and  cargo,  wherever  found,  and  the  officer  the  same  day 
*^261  *returned,  that  he  had  seized  the  vessel ;  but  after  tak- 
J  ing  the  cargo,  in  the  hands  of  seven  different  owners 
and  consignees,  in  various  and  independent  proportions,  had 
left  it  there,  on  receiving  their  receipts  therefor. 

On  the  29th  of  December,  at  the  time  notified,  Spear,  the 
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master  and  part  owner  of  the  schooner,  appeared  professedly 
in  behalf  of  himself  and  other  owners  of  both  vessel  and 
cargo,  and  denied  most  of  the  allegations  in  the  libel,  and  any 
rightful  claim  by  the  plaintiffs  for  salvage,  and  prayed  for 
judgment  and  cost  in  his  own  behalf. 

It  was  shown  at  the  trial,  by  the  appraisement  and  evi- 
dence, that  the  schooner  was  worth  $2,600  and  the  cargo 
$21,325.73,  and  after  a  full  hearing  of  the  witnesses  tlie 
salvage  decreed  by  the  court  was  one  fifth  of  the  value,  being 
$520  on  the  schooner,  and  $4,265.14  on  the  cargo. 

From  this  decree  Spear  entered  an  appeal ;  and  the  first 
question  presented  is  whether  this  court  has  jurisdiction  to 
sustain  it. 

In  order  to  sustain  it,  the  decree  must  be  of  the  value  of 
$2,000,  against  his  own  interests,  or  those  of  some  persons  he 
can  properly  represent  here. 

But  his  own  private  interests  extend  only  to  about  one 
fourth  of  the  vessel,  charged  with  a  salvage  of  less  than  $200 ; 
and  if  he  may  be  considered  as  properly  acting  for  the  other 
and  absent  part  owners,  the  decree  against  the  whole  vessel 
is  but  $520,  or  $1,480  less  than  is  necessary  to  confer  on  us 
jurisdiction  in  this  class  of  cases. 

It  is  the  amount  of  salvage,  if  any,  which  is  in  controversy, 
and  which  tests  the  jurisdiction,  and  not  the  value  of  the 
vessel  or  cargo.     Wilson  v.  Daniel^  3  Dall.,  401. 

The  next  inquiry  is,  whether  the  salvage  on  the  vessel  can 
be  made  sufficient  to  give  jurisdiction,  by  adding  any  interest 
of  the  master  in  the  cargo  affected  by  the  decree. 

But  he  does  not  claim,  nor  appear  to  have  owned,  any  part 
of  the  cargo. 

Nor  could  he  properly,  as  mere  master  of  the  vessel,  repre- 
sent or  act  for  any  part  of  the  cargo  after  it  was  delivered  to 
the  consignees,  they  residing  near,  as  was  the  case  in  this  in- 
stance, at  the  time  of  his  appearance  as  well  as  at  the  time  of 
his  appeal. 

Had  the  salvage  against  the  cargo  been  claimed  at  a  dis- 
tance from  the  owners  or  consignees,  and  while  it  was  in  his 
custody  or  control,  he  might  ex  officio  possess  some  power,  and 
be  liable  to  some  duty,  in  watching  over  it,  in  their  absence. 
The  Schooner  Adeline^  9  Cranch,  286.  But  when,  as  here, 
his  possession  and  control  had  entirely  ceased,  and  the  con- 
signees lived  in  the  same  city  where  the  court  was  held,  and 
were  in  full  charge  of  the  cargo,  no  official  connection  con- 
tinued, and  no  other  is  set  up  or  pretended  to  be  proved. 

*In  strict  law,  then,  it  does  not  seem  competent  for  r«co7 
him  to  prosecute  any  appeal  in  their  behalf,  separately  *• 
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or  in  conjunction  with  his  own  interests,  without  showing 
some  special  authority  from  them  for  that  purpose.  Several 
precedents  fully  sustain  this  view. 

Thus  ill  the  case  of  The  Schooner  Sally  and  Cargo^  1  Gall., 
402,  it  is  laid  down,  that,  "  in  all  cases  where  it  is  practicable, 
it  is  the  duty  of  the  owners  to  claim  in  person,  or  at  least  to 
annex  their  own  affidavit  to  the  special  facts  stated  in  sup- 
port of  the  claim." 

Especially  is  such  the  case  where  the  owners  or  consignees 
are  within  the  jurisdiction  of  the  court ;  as  it  is  so  easy  to  do 
it,  if  desiring  any  interference ;  and  as,  by  the  master  appear- 
ing and  appealing  without  their  authority,  they  might  be  in- 
volved in  litigation  and  costs  against  their  wishes.  The 
Ship  St.  Lawrence  and  Cargo^  1  Gall.,  469 ;  Dunlap,  Adm. 
Pr.,  161. 

But  supposing  it  were  too  late,  after  allowing  his  appear- 
ance below  in  their  behalf,  to  object  to  his  further  prosecu- 
tion of  the  claim  by  an  appeal,  still  the  insufficiency  of  the 
amount  of  any  one  decree,  or  of  any  one  class  of  interests  in 
any  one  person  or  firm,  to  justify  our  jurisdiction,  is  not  re- 
moved. 

In  case  of  an  individual  claiming  for  others  in  admiralty, 
the  rights  of  each  person  or  firm  represented  are  supposed  to 
be  contained  or  covered  in  separate  decrees,  or  separate  por- 
tions of  one  decree,  as  each  owns  separately,  and,  if  not  thus 
considered,  one  may  have  to  pay,  or  be  made  to  suffer,  for 
another.  Oliver  et  al.  v.  Alexander  et  al.y  6  Pet.,  148 ; 
Stratton  v.  Jarvis  et  al,^  8  Pet.,  11. 

Here  the  decree  relating  to  the  schooner  was  against  per- 
sons, not  appearing  to  be  owners  of  any  part  of  the  cargo, 
and,  as  before  shown,  was  entirely  inadequate  in  amount  to 
give  us  jurisdiction. 

The  consignees  of  the  cargo  were  likewise  seven  persons  or 
firms,  in  distinct  or  separate  lots  of  goods,  valued  from  about 
flOO  in  some  to  the  highest  in  one  case  of  $5,678. 

There  does  not  appear  to  have  been  any  joint  interest 
among  them  ;  and  though  the  decree  below  is  inartificial,  yet 
each  should  pay  and  be  ordered  to  pay  the  salvage  on  his  own 
goods,  and  no  others,  as  much  as  if  each  had  in  person  put  in 
a  separate  claim.    6  Pet.,  150;  8  Pet.,  11. 

''  In  such  a  case,"  says  Justice  Story,  "  though  the  original 
libel  is  against  the  whole  property  jointly,  yet  it  is  severed  by 
the  several  claims ;  and  no  appeal  lies  by  either  party,  unless 
in  regard  to  a  claim  exceeding  a  sum  of  $2,000  in  value. 
This  has  been  the  long  and  settled  practice  in  the  admiralty 
courts  of  this  country."  6  Pet.,  150. 
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*The  salvage  on  the  largest  claim  would  be  only  r^coo 
1,136.80,  and  would  have  to  be  paid  by  J.  S.  Vedder,  I-  ^^^ 
the  consignee,  in  order  to  prevent  a  sale  of  his  part  of  the 
cargo.  From  its  being  under  §2,000,  as  we  before  said,  he 
could  not  appeal,  nor  any  other  person  for  him,  so  as  to  con- 
fer jurisdiction  on  us. 

It  follows,  then,  that,  as  no  one  person,  either  in  his  own 
right  or  in  the  right  of  some  other  person  or  firm,  and  as  no 
one  lot  of  the  goods,  or  owner  of  the  vessel,  was  subject  by 
the  decree  to  pay  as  much  as  $2,000  in  salvage,  the  appeal 
must  be  dismissed  for  want  of  jurisdiction. 

Were  this  result  more  doubtful,  we  should  feel  averse  to 
sustain  jurisdiction,  unless  clearly  bound  to,  in  a  class  of  ap- 
peals like  this,  not  entitled  to  favor,  unless,  in  the  language 
of  Chief  Justice  Marshall  in  The  Sibyl,  4  Wheat.,  98,  "it 
manifestly  appeared  that  some  important  error  had  been 
committed." 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  this  cause  be,  and  the  same  is 
hereby,  dismissed  for  the  want  of  jurisdiction. 


•••<> 


The  State  op  Pennsylvania,  Complainant,  v.  The 
Wheeling  and  Belmont  Bbidge  Company,  Wm. 
Ottisan,  and  George  Craft. — Bill  in  Chancery.^ 

A  day  assigned  for  the  argument,  at  the  next  term,  of  a  cause  upon  the  origi- 
nal docket  of  this  court. 

Ordered,  that  the  time  for  taking  testimony  in  the  above 
cause  by  the  commissioner  appointed  by  the  order  entered 
29th  May,  1850,  and  for  making  the  report  to  this  court 
therein  provided  for,  be  extended  till  the  further  order  of  the 
court:  and,  that  the  authority  to  take  testimony  in  said 
cause  since  the  first  day  of  the  present  term  be,  and  the  same 
is  hereby,  confirmed. 


1  Further  decision,  13  How.,  518. 
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And  now  comes  the  complainant  by  her  counsel,  and  moves 
the  court  to  assign  a  day  during  the  present  term  of  this 
court  for  a  final  hearing  upon  the  bill,  answers,  exhibits,  tes- 
timouy,  and  commissioner's  report  in  this  case. 

C.  Dabragh,  Attorney-General  of  Penn%ylvania. 

^^oQ-i       *The  motion   filed  by  Mr.   Walker,  the  18th  in- 
J  stant,  for  the  hearing  of  this  cause,  was  argued  by 
Messrs.  Stanton  and   Walker^  in  support  of,  and  by  Messrs. 
Stuart  and  Johnson^  in  opposition  to  the  same. 

The  report  of  the  commissioner  appointed  at  the  last  term 
having  been  returned  on  Thursday,  the  13th  instant,  it  is 
thereu])on  ordered  by  the  court,  that  the  case  be  continued 
to  the  next  term,  with  leave  to  each  party  to  file  exceptions 
to  the  commissioner's  report  on  or  before  the  first  Monday  of 
July, — ^the  exceptions  to  stand  for  argument  on  the  second 
Monday  in  December  next.  If  no  exceptions  shall  be  filed 
by  either  party,  then  the  case  to  stand  for  final  hearing  on 
the  day  last  mentioned. 


♦»•<> 


George  M.  Gill,  Trustee,  &c.,  ob-  Ltdb  Goodwin,  v. 
Robert  Oliver's  Executors,  and  Glenn  and  Per- 

BINE,  TbUSTEES. 

In  1839  a  tareaty  was  made  between  the  United  States  and  Mexico,  proriding 
for  the  ''adjustment  of  claims  of  citizens  of  the  United  States  on  the  Mex- 
ican republic." 

Under  this  treaty  a  sum  of  money  was  awarded  to  be  paid  to  the  members  of 
the  Baltimore  Mexican  Company,  who  had  subscribed  money  to  fit  out  an 
expedition  against  Mexico  under  General  Mina,  in  1816.^ 

The  proceeds  of  one  of  the  shares  of  tliis  company  were  claimed  by  two  par- 
ties, one  as  being  the  permanent  trustee  of  the  insolvent  owner  of  the  shnre, 
and  the  other  as  being  the  assignee  of  the  provisional  trustee  and  afterwards 
the  assignee  of  the  insolvent  himself. 

The  judgment  of  the  Court  of  Appeals  of  Maryland,  that  the  latter  claimant 
is  entitled  to  the  money,  is  not  reviewable  by  this  court  under  the  twenty- 
fifth  section  of  the  Judiciary  Act.''' 

This  case  came  up  by  writ  of  error  to  the  Court  of  Appeals 
for  the  Western  Shore  of  Maryland,  being  the  highest  court 

1  See  McBlair  v.  Gihhes,  17  How.,  12  How.,  Ill,  119.    Citkd.  Mauer  t. 

232,  230;  WiUiams  v.  Gihbes,  Id.,  249;  White,  24  Id.,  320;  MiUingar  v.  HartMr 

B.  0.,  20  Id.,  636.  pee,  6  Wall.,  262. 

•  Followed.     Williams   v.    Oliver , 
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of  law  and  equity  in  that  State ;  which  writ  was  issued  under 
the  twenty-fifth  section  of  the  Judiciary  Act. 

It  was  argued  at  last  term,  on  a  motion  to  dismiss  for  want 
of  jurisdiction.  But  the  court  reserved  the  point  till  final 
hearing.  On  the  hearing  at  this  term,  the  question  of  juris- 
diction continued  to  be  the  most  important  question  in  the 
case, — and  that  on  which  it  was  decided  by  the  court. 

A  brief  history  of  the  facts  connected  with  the  case,  and  of 
the  pleadings,  will  be  sufficient  to  exhibit  the  questions  in- 
volved. 

In  the  year  1816,  General  Xavier  Mina,  who  was  at  that 
time  connected  with  the  revolutionary  party  in  Mexico  in 
opposition  to  the  authority  of  Spain,  came  to  the  city  of 
•Baltimore,  and  there  entered  into  a  contract  with  cer-  r^coA 
tain  gentlemen  of  that  place,  who  associated  them-  ^ 
selves  under  the  name  of  the  "  Baltimore  Mexican  Company," 
for  the  purchase  of  a  quantity  of  arms,  ammunition,  &c.,  to 
fit  out  an  expedition  against  the  then  government  of  Mexico. 
On  account  of  the  risk  attending  their  deliveiy  and  the  un- 
certainty of  the  payment,  it  was  agreed  that  Mina  should  pay 
one  hundred  per  cent,  on  the  cost  of  the  articles,  and  interest. 
The  goods  were  shipped  for  Mexico,  and  delivered  according 
to  contract,  but  were  not  paid  for  by  General  Mina,  as  he 
was  soon  after  taken  prisoner  and  shot. 

From  this  time  till  1825,  the  recovery  of  the  claim  was  con- 
sidered hopeless. 

In  1825,  Mexico  had  achieved  her  independence,  and  after 
much  solicitation  the  government  was  persuaded  to  acknowl- 
edge the  justice  of  this  claim,  and  assume  the  payment  of  it 
by  an  act  of  Congress  passed  to  pay  the  debts  of  Mina.  But 
notwithstanding  the  recognition  of  this  claim  as  a  debt,  its 
payment  was  delayed  for  many  years,  and  seemed  almost 
hopeless. 

Many  and  larger  claims  were  held  by  citizens  of  the  United 
States  against  Mexico,  of  which  the  government  had  been 
urging  tne  payment,  and  finally,  on  the  11th  of  April,  1889, 
a  convention  was  concluded  between  the  Secretary  of  State 
of  the  United  States  and  the  Mexican  Minister,  "  for  the  ad- 
justment of  claims  of  citizens  of  the  United  States  of  America, 
upon  the  government  of  the  Mexican  republic."  By  this 
treaty  all  claims  by  citizens  of  the  United  States  upon  the 
Mexican  government,  &c.,  were  referred  to  four  commis- 
sionei-s,  "who  were  authorized  to  decide  upon  the  justice  of 
said  claims,  and  the  amount  of  compensation  due  from  the 
Mexican  government  in  each  case." 

As  the  claim  of  the  "  Baltimore  Mexican  Company  "  had 
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been  recognized  as  a  debt  of  the  Mexican  government  by  a 
solemn  act  of  their  Congress,  its  justice  could  not  well  be  de- 
nied. It  was  accordingly  allowed  by  the  commissioners,  on 
proof  of  its  correctness  and  exhibition  of  the  original  contract 
with  Mina. 

David  M.  Perrine  and  John  Glenn,  who  claimed  to  be  as- 
signees in  trust  of  eight  of  the  nine  shares  into  which  the 
stock  of  the  company  had  been  divided,  received  the  amount 
of  the  award,  and  according  to  agreement  with  their  cestui  que 
trusts^  deposited  the  money  in  the  Mechanics'  Bank  of  Balti* 
more,  to  be  distributed  according  to  the  respective  rights  of 
the  parties  claiming  it. 

Soon  after  this  was  done,  Philip  E.  Thomas  and  John 
♦/>an  *W^^^  Gled  their  bill  in  chancery  against  said  Perrine 
J  and  Glenn,  claiming  the  share  of Smith,  and  pray- 
ing the  intervention  and  assistance  of  a  court  of  equity,  in 
order  to  the  just  distribution  of  the  proceeds  of  the  award  in 
the  hands  of  the  trustees. 

The  defendants,  Perrine  and  Glenn,  came  into  court,  and 
submitted  "  that  they  are  willing  and  desirous  that  the  pro- 
ceeds of  the  award  may  be  distributed  among  the  parties 
under  the  direction  of  the  court,  &c.,  and  join  in  praying  an 
early  reference  to  an  auditor  for  that  purpose." 

The  money  being  thus  in  court  for  distribution,  all  persons 
who  laid  any  claim  to  it  intervened  by  bill  or  petition  against 
the  trustees  and  opposing  claimants.  Among  others,  the 
plaintiff  in  error,  George  M.  Gill,  filed  his  bill,  claiming  the 
share  and  interest  of  Lyde  Goodwin,  who  was  one  of  the 
original  nine  or  ten  persons  who  were  partners  or  members  of 
the  "  Baltimore  Mexican  Company." 

The  bill  alleges,  that  this  company  was  formed  in  1816 ; 
that  Lyde  Goodwin  owned  one  ninth  part  of  the  property ; 
that  in  February,  1817,  Lyde  Goodwin  applied  to  the  court  for 
the  benefit  of  the  insolvent  laws  of  Maryland,  which  he  duly 
received ;  that  the  complainant  was  appointed  permanent  trus- 
tee, and  gave  the  proper  bond  for  faithful  penormance  of  the 
trust.  The  bill  goes  on  to  state  the  convention  with  Mexico 
in  1839,  the  award  of  the  commissioners,  the  receipt  of  the 
share  of  Lyde  Goodwin  by  Glenn  and  Perrine,  under  a  power 
of  attorney  from  Oliver's  executors,  who  claimed  title  to  the 
same  under  a  pretended  assignment  from  George  J.  Brown, 
the  provisional  trustee  of  said  Goodwin,  and  finally  prays 
that  the  executors  of  Oliver,  the  claimant  of  the  share,  and 
said  trustees,  may  answer,  account,  and  bring  the  certificates 
(in  which  payment  was  made)  into  court,  that  they  may  be 
delivered  over  to  complainant. 
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The  complainant  filed  also  another  bill  against  the  trustees 
and  all  other  claimants,  for  the  sum  of  five  per  cent,  on  the 
whole  amount,  as  due  to  Lyde  Goodwin  for  services  rendered 
to  the  company,  by  contract  with  them. 

The  complainant  founded  his  claim  to  the  money  in  botlf 
cases  on  the  allegation  "that  all  Lyde  Goodwin's  interest  in 
said  property  and  claims  had  become  vested  in  the  petitioner 
by  virtue  of  his  application  and  the  laws  of  the  State." 

The  answers  of  the  defendants  admit  the  application  of 
Lyde  Goodwin  for  the  benefit  of  the  insolvent  laws  and  his 
discharge ;  but  state  that  the  complainant,  Gill,  was  not  ap- 
pointed permanent  trustee  till  March,  1887 ;  that  on  the  26th 
of  February,  1817,  George  J.  Brown  was  duly  appointed  by 
the  court  provisional  trustee,  and  gave  bond  and  security,  and 
'  *that  the  debtor,  Lyde  Goodwin,  on  the  same  day  exe-  r^coo 
cuted  to  said  trustee  a  deed  of  assignment  of  all  his  '• 
property.  That  in  1826  said  Brown  conveyed  to  Robert 
Oliver,  and  afterwards,  on  the  30th  of  May,  1829,  Lyde 
Goodwin  assigned  and  conveyed  to  said  Oliver  all  his  title 
and  interest  in  the  claim  of  the  company  on  Mexico.  The 
defendants  allege  and  plead,  that  by  these  assignments  the 
title  to  the  share  of  Lyde  Goodwin  vested  in  Robert  Oliver 
in  his  lifetime,  who  is  now  represented  by  his  executors. 

There  was  no  dispute  on  the  facts  of  this  case,  and  the  only 
questions  of  law  involved  in  it  are,  whether,  by  the  insolvent 
laws  of  Maryland,  the  title  of  Gill,  as  permanent  trustee,  to 
the  money  in  court,  was  better  than  the  previous  assignment 
by  the  provisional  trustee  and  Lyde  Goodwin  himself.  On 
the  one  side  it  was  contended  that,  by  the  insolvent  act  of 
Maryland  passed  in  1805,  all  the  property  and  estate  of  the 
insolvent  which  he  held  at  the  time  of  his  discharge  vested  in 
his  permanent  trustee  whensoever  he  should  thereafter  be 
appointed,  and  that  the  deed  from  the  provisional  trustee, 
George  J.  Brown,  conveyed  no  title  to  Oliver,  under  the  insol- 
vent laws.  Nor  did  the  deed  of  Goodwin  himself  convey  any 
title,  because  by  his  insolvent  proceedings  all  his  right,  title, 
and  interest  in  this  claim  became  divested. 

On  the  contrary,  the  executors  of  Oliver  contended  that, 
until  the  recognition  of  this  claim  by  Mexico,  in  1825,  it  did 
not  constitute  such  property  as  would  pass  by  the  insolvent 
assignment.  That  after,  by  the  labors  of  Goodwin  and  other 
agents  of  the  company,  this  claim  was  assumed  by  Mexico, 
and  acknowledged  as  a  debt,  it  vested  in  Goodwin  as  a  new 
acquisition,  which  he  might  convey.  And  of  this  opinion  was 
the  Court  of  Appeals  of  Maryland, 
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The  judgment  of  the  Court  of  Appeals  of  Maryland  was  as 

follows : — 

^  The  appeal  in  this  case  coming  on  for  hearing,  and  having 
been  folly  argued  by  the  solicitoi-s  of  the  respective  parties, 
has  been  since  fully  considered  by  the  court ;  and  it  appearing 
to  the  court  that  that  part  of  the  decree  appealed  from  of  the 
court  below,  which  directed  any  portion  of  the  fund  in  contro- 
versy to  be  transferred  or  paid  to  the  appellee,  George  M. 
Gill,  as  permanent  trustee  of  Lyde  Goodwin,  was  erroneous, 
and  should  be  reversed ;  and  it  also  appearing  to  the  court 
that  said  portion  of  said  fund  should  be  paid  over  and  trans- 
ferred to  the  appellants,  Charles  Oliver,  Robert  M.  Gibbs,  and 
Thomas  Oliver,  as  executors  of  Robert  Oliver,  in  the  pro- 
ceedings mentioned,  together  with  all  the  accumulations  of 
interest  or  dividends  since  accruing  upon  the  same : 
*^331       *"^*  ^  thereupon,  by  this  court,  and  the  authority 
J  thereof,  on  this  23d  day  of  June,  in  the  year  1849, 
adjudged,  ordered,  and  decreed,  that  the  said  decree  of  the 
court  below,  so  far  as  the  same  adjudged  and  decreed  any 
portion  of  the  fund  in  controversy  to  be  transferred  or  paid 
to  the  said  George  M.  Gill,  as  permanent  trustee  of  Lyde 
Goodwin,  be,  and  the  same  is,  reversed  and  annulled ;  and 
this  court,  proceeding  to  pass  such  decree  in  the  premises  as 
they  are  of  opinion  should  have  been  passed  by  the  court 
below,  do  further  adjudge  and  decree,  that  all  and  every  part 
of  such  portion  of  said  mnd,  so  by  the  court  below  decreed  to 
be  transferred  or  paid  to  George  M.  Gill,  as  trustee  aforesaid, 
be,  by  the  trustees  in  the  proceedings  mentioned,  David  M. 
Perrine  and  John  Glenn,  transferred  or  paid  over  to  the 
appellants,  Charles  Oliver,  Robert  M.  Gibbs,  and  Thomas 
Oliver,  as  executors  of  Robert  Oliver ;  together  with  all  and 
every  accumulation  of  interest  or  dividends,  or  investments 
of  the  same,  made  or  accruing  in  and  upon  such  part  or 
portion  of  said  fund ;  and  it  is  further,  by  this  court  and  its 
authority,  adjudged  and  decreed,  that  all  other  portions  of  the 
decree  of  the  court  below,  except  such  as  is  hereby  reversed, 
be,  and  the  same  is  hereby,  affirmed ;  it  is  further  adjudged 
and  decreed,  that  the  reversal  of  the  decree  of  the   court 
below  be  without  costs." 

The  opinion  of  the  said  Court  of  Appeals  was  as  follows : — 
"  The  majority  of  this  court,  who  sat  in  the  trial  of  this 
cause,  (and  by  which  was  decreed  the  revei'sal  of  the  decree 
of  the  County  Court,)  at  the  instance  of  the  solicitors  of  the 
appellees,  briefly  state  the  following  as  their  reasons  for  such 
reversal.  They  are  of  opinion  that  the  entire  contract,  upon 
which  the  claim  of  the  appellees  is  founded,  is  so  fraught  with 
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illegality  and  turpitude,  as  to  be  utterly  null  and  void,  and 
conferring  no  rights  or  obligations  upon  any  of  the  contract- 
ing parties  which  can  be  sustained  or  countenanced  by  any 
court  of  law  or  equity  in  this  State,  or  of  the  United  States ; 
that  it  has  no  legal  or  moral  obligation  to  support  it,  and  that 
therefore,  under  the  insolvent  laws  of  Maryland,  such  a  claim 
does  not  pass  to  or  vest  in  the  trustee  of  an  insolvent  peti- 
tioner. It  forms  no  part  of  his  property  or  estate,  within  the 
meaning  of  the  legislative  enactments  constituting  our  insol- 
vent system.  It  bears  no  analogy  to  the  cases,  decided  in 
Maryland  and  elsewhere,  of  claims  not  recoverable  in  a  court 
of  justice,  which  nevertheless  have  been  held  to  vest  in  the 
trustees  of  an  insolvent  or  the  assignees  of  a  bankrupt.  In 
the  case  referred  to,  the  claims  as  concerned  those  asserting 
them,  were,  on  their  part,  tainted  by  no  principle  of  illegality 
or  immorality;  on  the  *contrary,  were  sustained  by  r«cQ4 
every  principle  of  national  law  and  natural  justice,  and  ^ 
nothing  was  wanting  to  render  them  recuperable,  but  a 
judicial  tribunal  competent  to  take  cognizance  thereof. 
Wholly  dissimilar  is  the  claim  before  us.  Such  is  its  charac- 
ter, that  it  cannot  be  presented  to  a  court  of  justice  but  by  a 
disclosure  of  its  impurities ;  and  if  any  thing  is  conclusively 
settled,  or  ought  to  be  so  regarded,  it  is  that  a  claim,  thus 
imbued  with  illegality  and  corruption,  will  never  be  sanc- 
tioned or  enforced  by  a  court  either  of  law  or  equity. 

Entertaining  this  view  of  the  case,  it  is  unnecessary  to 
examine  the  various  minor  points  which  were  raised  in  the 
argument  before  us." 

To  review  the  judgment  of  the  Court  of  Appeals,  Gill  sued 
out  a  writ  of  error,  and  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Nelson  and  Mr,  Dulany^  for  the  plain- 
tiff in  error,  and  Mr.  Johnson,  and  Mr.  Campbell^  for  the  defend- 
ants in  error. 

The  point  of  jurisdiction  was  thus  stated  in  the  brief  of  the 
counsel  for  the  plaintiff  in  error. 

6th.  That  the  decision  of  the  commissioners,  and  their 
award,  conclusively  established  the  amount  and  validity  of 
the  claim  of  the  Mexican  Company,  which  under  the  act  of 
Congress  it  was  their  duty  to  decide  "  according  to  the  pro- 
visions of  said  convention,  and  the  principles  of  justice,  equity, 
and  the  law  of  nations."  That  the  Court  of  Appeals,  in  de- 
ciding that  the  contract  upon  which  the  claim  of  said  com- 
pany was  founded  was  so  fraught  with  turpitude  and  illegality 
as  to  be  utterly  null  and  void,  comes  in  direct  conflict  with 
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the  decision  and  award  of  the  eominissioiiers.  C^otm^gy  t. 
Vtme^  1  Pet.,  212 ;  FrevaU  t.  .Bo^Ae,  14  Pet^  95;  Skeppm^ 
T.  Taylor^  5  Pet^  710. 

6th.  Wlierefore  tLe  plaintiff  in  error  will  farther  contend, 
that  by  the  decision  against  his  claim,  set  up  in  the  pleadings 
on  the  record  in  this  ease,  under  the  said  treatv,  act  of  Con- 
gress,  and  award  in  pursuance  thereof,  bv  the  Court  of  Ap- 
peals, the  construction,  operation,  and  effect  of  the  said  treaty, 
act  of  Congress,  and  award  in  pursuance  thereof,  were  neces- 
sarily drawn  in  question  and  directly  decided.  And  there- 
fore this  court  has  jurisdiction  to  entertain  the  present  appeal. 
6  Cranch,  ^44 ;  6  Cranch,  281 ;  1  Wheat.,  305,  315,  335 ;  2 
Pet.,  245,  250,  380,  410 ;  3  Pet.,  290,  352 ;  4  Pet.,  410 ;  6 
Pet.,  41,  48 ;  10  Pet.,  363,  398 ;  16  Pet.,  281 ;  Judiciarv  Act 
of  1789,  §  25-     Oshorn  v.  Bank  of  T.  St^UeB.  9  Wheat.,  "74a 

The  following  notes  of  the  argument  of  Mr.  Ihilany  show 

^5351  *^^^  reasons  why  he  maintained   this  point.     After 

-■  giving  a  narrative  of  the  case  he  proceeded  as  follows- 

From  the  foregoing  extracts  I  think  it  clearly  appears,  that 
it  was  the  design  of  the  treaty  to  give  compensation  to  claims 
which  antecedently  had  been  preferred  against  the  Mexican 
government,  if  upon  examination  they  should  turn  out  to  be 
just. 

That  upon  the  determination  of  such  claims,  and  an  award 
given  for  the  amount,  the  claims  themselves  became  extin- 
Squished  and  merged  in  the  awards,  which  follows  not  more 
from  the  operation  of  general  principles  of  law,  than  the  ex- 
press provisions  of  the  treaty,  which  in  its  twelfth  article  de- 
clares that  the  United  States  agree  for  ever  to  exonerate  the 
Mexican  government  from  any  further  accountability  for 
claims  which  should  either  be  rejected  by  the  board,  &c.,  or 
which,  being  allowed,  &c.,  should  be  provided  for  by  the  gov- 
ernment in  the  manner  before  mentioned. 

Whoever,  then,  claims  a  right  to  the  certificates  issued  on 
the  award  in  favor  of  the  Mexican  Company  must  claim  it 
under  the  treaty  by  which,  and  the  act  of  Congress  to  carry 
it  into  effect,  they  were  created.  It  is  to  the  treaty  they  owe 
their  existence,  their  obligation,  and  their  value. 

The  right  and  title  which  the  plaintiff  in  error  claims  in  his 
petition  under  the  treaty  to  the  certificates  in  question  have 
never  been  perfected  in  him  by  a  delivery  of  the  certificates 
themselves  ;  nor  indeed  in  any  other  person.  For  although 
they  came  to  the  possession  of  Glenn  and  Perrine  from  the 
Secretary  of  the  Treasury,  yet  the  delivery  to  them  was  not 
as  owners,  but  it  was  qualified  by  the  terms  of  the  award 
under  which  they  were  issued.  The  award  assigned  to 
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"  Glenn  and  Perrine  "  eight  shares  of  the  Mexican  Company, 
including  that  of  Lyde  Goodwin,  "  as  trustees  for  Robert 
Oliver's  legal  representatives,  and  whomsoever  else  it  might 
concern,  in  the  ratio  of  their  respective  interests."  Thus  the 
certificates  were  delivered  to  Glenn  and  Perrine  as  trustees 
and  depositaries  for  the  true  owners,  whomsoever  they  might 
be ;  and  Glenn  and  Perrine  in  point  of  fact,  when  the  plain- 
tiff in  error  filed  his  petition,  had  delivered  them  to  no  one, 
but,  on  the  contrary,  had  submitted  the  question  of  their  dis- 
tribution to  the  jurisdiction  of  Baltimore  County  Court  sit- 
ting in  equity. 

Hence  it  follows,  that  a  perfected  title  to  the  certificates 
in  controversy  in  this  case  has  as  yet  never  vested  in  either 
party  thereto,  but  that  the  right  and  title  demanded  on  the 
one  side  and  the  other,  growing,  as  the  plaintiff  in  error 
claims,  immediately  out  of  the  treaty,  remain  to  be  ultimately 
determined  by  the  true  construction  thereof  by  this  court, 
the  Court  of  *Appeals  in  Maryland  having  decided  r^pLoa 
against  the  right  thus  claimed.  l 

Now,  if  nothing  more  appeared  in  the  record  than  the  right 
claimed  by  the  plaintiff  in  error  in  his  pleadings,  by  and  under 
the  treaty,  and  the  decision  of  the  court  below  against  the 
right  thus  claimed,  that  brings  this  cause  within  the  appellate 
jurisdiction  of  the  Supreme  Court,  under  the  twenty-fifth 
article  of  the  Judiciary  Act.     7  How.,  743-772. 

But  it  is  said  that,  because  the  plaintiff  in  error  has  set  forth 
the  title  which  he  derived  under  the  insolvent  laws  of  Mary- 
land to  Goodwin's  share  in  the  Mexican  Company,  no  such 
right,  title,  or  privilege,  under  the  convention  with  Mexico, 
is  set  up  by  the  plaintiff  in  error  in  his  petition,  and  no  de- 
cision against  any  such  right,  title,  &c.,  made  by  the  court 
below  as  would  give  jurisdiction  to  review  it  to  this  court, 
under  the  twenty-fifth  section  of  the  Judiciary  Act,  but  that 
the  whole  case  turns  upon  the  construction  of  the  laws  of 
Maryland. 

In  this  position  I  apprehend  there  is  great  error,  and  ample 
authority  in  the  former  decisions  of  this  court  for  its  condem- 
nation. 

It  is  perfectly  true  that  the  plaintiff  in  error  has  alleged 
that,  by  the  laws  of  Maryland,  the  share  which  was  of  Good- 
win in  the  Mexican  Comi)any,  on  the  26th  of  February,  1817, 
became  vested  in  him,  being  the  permanent  trustee  of  Good- 
win, as  of  that  day.  And  1  insist  that  it  is  in  reference  to  this 
very  title,  thus  acquired,  under  the  laws  of  the  State,  that 
the  treaty  is  to  be  interpreted,  in  order  that  the  rights  and 
benefits  which  it  designed  to  bestow  should  be  awarded  to 
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the  proper  person.  In  this  view  of  the  case,  the  State  laws, 
or  general  principles  of  law,  are  to  be  construed  and  inter* 
preted  as  incidental  to,  and  absolutely  essential  in,  the  mere 
exercise  of  the  i>ower  and  duty  of  construing  the  treaty  it- 
self. In  determining  whether  the  plaintiff  is  entitled  to  the 
certificates  which  he  claims  under  the  treaty,  it  is  necessary 
to  inquire  into  the  validity  of  the  title  under  which  he  claims  ; 
and  how  can  this  be  accomplished  without  the  consideration 
of  all  legal  questions  which  might  affect  that  validity,  and  so 
influence  the  decision  upon  the  rights  claimed  under  the 
treaty?  If  the  plaintiff  in  error  is  entitled,  by  the  law  of 
Maryland,  to  the  share  in  the  Mexican  Company  which  was 
of  Lyde  Goodwin,  in  order  to  receive  the  benefits  and  protec- 
tion of  the  convention  with  Mexico,  then  it  becomes  necessary 
in  dispensing  those  benefits,  and  applying  to  this  case  the  pro- 
tection of  the  treaty,  to  determine  his  title  upon  that  law. 
This  has  heretofore  been  the  well-established  practice  of  this 
court. 

In  Owings  v.  Norwood^  5  Cranch,  844,  C.  J.  Marshall  said : 
♦5S71  **'^*^'^  treaty  stipulates  something  respecting  the 
^  citizens  of  the  two  nations,  and  gives  them  rights. 
Whenever  a  right  grows  out  of,  or  is  protected  by  a  treaty, 
it  is  sanctioned  against  all  the  laws  and  judicial  decisions  of 
the  States ;  and  whoever  may  have  this  right,  it  is  to  be  pro- 
tected." 

In  Smith  v.  The  State  of  Maryland^  use  of  Carroll  et  al.  (6 
Cranch,  286 ;  2  Cond.  R.,  377),  the  principle  here  contended 
for  is  fully  asserted,  and  clearly  explained  and  applied.  The 
whole  dispute  there  turned  upon  the  construction  of  a  State 
statute ;  and  the  benefit  and  protection  claimed  by  the  plain- 
tiff in  error  as  arising  out  of  the  treaty,  it  was  admitted  on 
both  sides,  depended  upon  the  interpretation  of  the  Maryland 
law. 

In  the  opinion  of  the  court  they  say  :  "  It  is  contended  by 
the  defendants  in  error,  that  the  question  involved  in  the 
cause  turns  exclusively  upon  the  construction  of  the  confisca- 
tion laws  of  the  State  of  Maryland,  passed  prior  to  the  treaty 
of  peace,  and  that  no  question  relative  to  the  construction  of 
that  treaty  did  or  could  occur.  That  the  only  point  in  dispute 
was,  whether  the  confiscation  of  the  lands  in  the  controversy 
was  complete  or  not,  by  the  mere  operation  of  those  laws, 
without  any  further  act  to  be  done." 

"This  argument,"  said  the  court,  "proves  nothing  more 

than  that  the  whole  difficulty  in  this  case  depends  on  that 

part  of  it  which  involves  the  construction  of  certain  State 

laws,  and  that  the  operation  and  effect  of  the  treaty,  which 
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constitutes  the  residue  of  the  case,  is  obvious  so  soon  as  that 
construction  is  settled." 

The  court  then  asserting  its  appellate  jurisdiction,  which 
had  been  denied,  proceeded  to  a  reexamination  of  the  State 
laws,  and  aflBrmed  the  interpretation  of  them  given  by  the 
State  court  to  which  the  writ  of  error  had  issued. 

In  an  elaborate  opinion  of  this  court,  delivered  by  Justice 
Story,  upon  the  point  now  in  controversy,  in  Martin  v.  Hunter's 
Lessee  (3  Cond.  R.,  571,  572 ;  1  Wheat.,  304),  he  confirms 
the  principle  decided,  and  approves  the  case  above  cited  from 
6  Cranch. 

In  page  571  of  the  Cond.  Rep.,  Justice  Story  says :  "  The 
objection  urged  at  the  bar  is,  that  this  court  cannot  inquire 
into  the  title,  but  simply  into  the  correctness  of  the  construc- 
tion put  upon  the  treaty  by  the  Court  of  Appeals ;  and  that 
their  judgment  is  not  reexaminable  here,  unless  it  appear  on 
the  face  of  the  record  that  some  construction  was  put  upon 
the  treaty.  If,  therefore,  that  court  might  have  decided  upon 
the  invalidity  of  the  title  (and  non  constat  that  they  did  not) 
independent  of  the  treaty,  there  is  an  end  of  the  appellate 
jurisdiction  of  this  court,"  &c. 

*"  If  this  be  the  true  construction  of  the  section,"  r«cQQ 
he  continues,  "  it  will  be  wholly  inadequate  for  the  ^ 
purposes  which  it  professes  to  have  in  view,  and  may  be 
evaded  at  pleasure." 

After  rejecting  the  construction  of  the  section  contended 
for,  he  asks :  "  What  is  the  case  for  which  the  body  of  the 
section  provides  a  remedy  by  writ  of  error  ?  The  answer  must 
be  in  the  words  of  the  section.  A  suit  where  is  drawn  in 
question  the  construction  of  a  treaty,  and  the  decision  is 
against  the  title  set  up  by  the  party.  It  is,  therefore,  the 
decision  with  reference  to  the  treaty,  and  not  the  mere 
abstract  construction  of  the  treaty  itself,  upon  which  the  stat- 
ute pretends  to  found  its  appellate  jurisdiction.  How,  indeed, 
can  it  be  possible  to  decide  whether  a  title  be  within  the  pro- 
tection of  a  treaty,  until  it  is  ascertained  what  that  title  is, 
and  whether  it  have  a  legal  validity  ?  From*  the  very  neces- 
sity of  the  case,  there  must  be  a  preliminary  inquiry  into  the 
existence  and  structure  of  the  title,  before  the  court  can  con- 
strue the  treaty  in  reference  to  that  title.  If  the  court  below 
decide  that  the  title  was  bad,  and  therefore  not  protected  by 
the  treaty,  must  not  this  court  have  a  power  to  decide  the 
title  to  be  good,  and  therefore  protected  by  the  treaty  ?  " 

The  above  cases  are  reviewed  and  confirmed  in  Crowell  v. 
Bandell,  10  Pet.,  396. 

If,  therefore,  there  was  nothing  more  in  the  record  than 
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that  to  which  reference  has  been  made  in  these  remarks,  I 
think  the  above  cases  fully  sustain  the  appellate  jurisdiction 
of  the  coui-t  in  this  case. 

1st.  Because  the  right  of  the  plaintiff  in  error,  claimed  in 
his  petition,  as  therein  set  forth,  necessarily  arises  out  of,  or 
is  protected  by,  the  convention  between  Mexico  and  the 
United  States. 

2d.  Because  the  decree  of  the  Court  of  Appeals  in  denying 
this  right,  upon  whatever  grounds  the  denial  proceeded, 
decided  against  the  right  itself. 

But,  in  the  second  place,  it  is  manifest  by  the  record,  and 
from  the  opinion  and  grounds  of  decision  of  a  majority  of  the 
court,  that  the  treaty  itself  was  considered,  and  that,  with  ref- 
erence to  the  claims  of  the  Mexican  Company,  its  validity  was 
virtually  impeached,  and  its  effect  and  operation  altogether 
denied. 

The  court  say :  "  That  the  entire  contract,  upon  which  the 
claim  of  the  appellee,"  now  plaintiff  in  error,  "is  founded,  is 
80  fraught  with  illegality  and  turpitude,  as  to  be  utterly  null 
and  void,  and  conferring  no  rights  or  obligations  upon  any  of 
the  contracting  parties  which  can  be  sustained  or  counte- 
nanced by  any  court  of  law  or  equity  in  this  State,  or  of  the 
mt^oqi  United  *States ;  that  it  has  no  legal  or  moral  obliga- 
J  tion  to  support  it,  and  that  therefore,  under  the  insol- 
vent laws  of  Maryland,  such  a  claim  does  not  pass  to  or  vest 
in  the  trustee  of  an  insolvent  petitioner,"  &c.,  &c. 

The  words,  "  the  entire  contract,"  used  by  the  court  in  its 
opinion,  refer  to  the  agreement  made  with  General  Mina  by 
the  different  members  of  the  Mexican  Company. 

This  agreement  will  be  found  referred  to  in  the  plaintiff's 
printed  statement,  filed  in  this  cause. 

In  the  deposition  of  Lyde  Goodwin,  he  states  that  the  book 
showing  the  contract  with  Mina  had  been  carried  to  Mexico, 
was  before  the  commissioners  at  Washington,  and  "  that  this 
was  the  book  on  which  the  claim  of  the  Mexican  Company 
was  founded  and  allowed  by  the  commissioners." 

The  record  in  this  cause  will  show  that  the  same  book  was 
before  the  Court  of  Appeals,  and  constitutes  the  whole  evi- 
dence going  to  show  the  character  of  Mina's  entire  contract 
with  the  members  of  the  Mexican  Company.  It  was  upon 
this  evidence  that  the  company  founded  their  claims  against 
the  Mexican  government,  and  induced  a  recognition  of  their 
validity  by  the  passage  of  an  act  of  Congress  by  that  govern- 
ment. It  was  upon  the  same  evidence  that  the  United  States 
were  prevailed  upon  to  enter  into  negotiations  with  Mexico 
on  behalf  of  the  company,  which  finally  terminated  in  a  treaty 
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in  their  favor,  by  the  authority  and  under  the  provisions  of 
which  a  board  of  commissioners  was  appointed,  who  on  the 
same  evidence  pronounced  an  award  in  favor  of  the  company, 
for  the  amount  of  their  claim  against  the  Mexican  govern- 
ment. 

Now  the  question  is,  whether  the  decree  of  the  Court  of 
Appeals  against  the  claim  of  the  plaintiff  in  error,  on  the 
ground  of  the  turpitude  of  the  contract  out  of  which  it  arose, 
does  not  necessarily  draw  into  question  the  validity,  effect, 
and  operation  of  the  treaty  and  act  of  Congress  under  which 
the  board  of  commissioners  made  their  decision  and  award, 
directly  contrary  to  that  of  the  Court  of  Appeals. 

The  answer  to  this  question  will  depend,  first,  on  the 
power  of  the  commissioners,  and  secondly,  upon  what  they 
did  decide. 

By  the  firet  article  of  the  treaty  the  commissioners  had 
power  "  to  examine  and  decide  upon  the  said  claims,"  that  of 
the  Mexican  Company  being  undoubtedly  one  of  them,  "  ac- 
cording to  such  evidence  as  shall  be  laid  before  them  on  the 
part  of  the  United  States  and  the  Mexican  republic  respec- 
tively." 

The  fourth  article  declares  that  the  Mexican  government 
shall  furnish  such  documents,  &c.,  as  may  be  in  tneir  posses- 
sion, for  the  adjustment  of  said  claims  ^'according  to  the  prin- 
ciples of  justice,  the  law  of  nations,  and  the  stipulations  of 
*the  treaty,"  &c.,  of  amity  and  commerce  between  the  r#c4A 
United  States  and  Mexico.  ^ 

The  fifth  article  imperatively  requires  the  commissioners 
to  ^^  decide  upon  the  justice  of  the  said  claims,  and  the 
amount  of  compensation,  if  any,  due  from  the  Mexican  gov- 
ernment in  each  case." 

By  the  first  section  of  the  act  of  Congress  passed  12th 
June,  1840,  after  directing  in  what  manner  the  board  of 
commissioners  shall  be  constituted,  it  declares  that  the  duty 
of  the  said  board  ^^  shall  be  to  receive  and  examine  all  claims 
which  are  provided  for  by  the  "  said  "  convention,"  &c.,  &c., 
"  and  which  may  be  presented  to  said  commissioners  under 
the  same,  and  to  decide  thereon  according  to  the  provisions 
of  the  said  convention,  and  the  principles  of  justice,  equity, 
and  the  law  of  nations." 

It  is  perfectly  clear,  from  the  above  extracts  from  the 
treaty  and  act  of  Congress,  that  the  commissioner  had 
ample  power  and  authority, — 

1st.  To  decide  as  to  what  claims  came  within  the  pro- 
visions of  the  convention ; 

2d.  To  decide  upon  the  existence  of  such  claims  on  the 
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eui....r..»    f  ^rj*-  Jf*x_::tz.  'I'.zi-.ozt.  tier  r^iOKrcd  At 

vwx:^  :r.  itT-.r  •::  i!u&  f^in^ojiT  a^azsss  the  ^TcmaBent  of 

ac/1  stft^re^  ti-ii  h  w^is  f  :r  ar=A.  Teasels.  E-imiis-^tts  of 
goryi*.  ar.-i  !i.:T.'eT  fTirr-iii-rii  ^:-  GerL-eral  MiiLA.  for  the 
of  Mex;'x%  ir.  t:.-e  Teirs  1^1^}  Ani  1^17. 

X'yw  tr^e  p^*l::>a  wLiih  I  ass^ne  Ki.  that  the  award, 
aa  it  vam  in  p.';r^:;iir.ce  cf  the  sd^nlatioas  of  the  treaty  and 
itA  r^;'iir*rTi;er.t5,  ar.1  tL:5e  of  tfce  act  of  Congress,  and  con- 
§ef\nf:u*lj  uym  the  jriiic-iples  of  justice,  equity,  and  the  law 
of  nations,  is  perfectly  c«cLicIa5ive  in  all  courts  of  jostioe  as 
to  the  iun^xsericj  of  tLe  ccntract  with  )Iina  in  1816,  and  the 
Talidity  and  arooant  of  the  claim  growing  oot  of  it. 

In  the  case  of  Com^jyt  t.  Fwe,  1  Pet,  212,  the  court 
nae  lan^iage  in  regard  to  the  treaty  then  under  discussion 
which  iA  htrictly  applicable  to  the  present  case: — 
0^41 -|  ***  TJie  object  of  the  treaty  was  to  invest  the  oom- 
^  mij^hioners  with  full  power  and  authority  to  receive, 
examine,  and  decide  upon  the  amount  and  validity  of  the 
SMHerted  claims  against  Spain,  &c. ;  their  decision  within  the 
fK^i{>e  of  this  authority  is  conclusive  and  final.  If  they  pro- 
nounce the  claim  valid  or  invalid,  if  they  ascertain  the 
amount,  their  award  in  the  premises  is  not  reexaminable. 
Tlie  [larties  must  abide  by  it  as  the  decree  of  a  competent 
tribunal  of  exclusive  jurisdiction.'* 

If  such  be  the  effect  of  an  award  under  a  treaty,  does  not 
the  decision  of  the  Court  of  Appeals  in  this  cause,  pronounc- 
ing the  contract  of  the  company  with  Mina  so  infected  with 
ttirpitude  and  corruption  as  that  no  legal  or  moral  obligation 
could  arise  out  of  it,  draw  into  question,  and  necessarily 
(l(K;ide  upon,  the  effect  and  operation  of  the  convention,  act 
of  ('ongress,  and  award  made  in  pursuance  thereof,  in  a  case 
whore  the  plaintiff  in  error  had  claimed  the  funds  in  dispute 
in  his  petition,  on  the  foundation  of  such  convention,  act  of 
('on gross,  and  award? 

1  am  aware  that  it  has  been  suggested  that  the  Court  of 
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Appeals  decided  against  the  claim  of  the  plaintiff  in  error, 
upon  the  construction  of  the  insolvent  laws  of  Maryland. 
But  upon  an  examination  of  the  opinion,  it  is  perfectly  obvi- 
ous that  they  did  not  do  so ;  on  the  contrary,  it  is  strongly, 
if  not  necessarily,  implied,  that,  if  Goodwin's  claim  had  been 
unaffected  by  turpitude,  it  would  have  passed  to  and  become 
vested  in  his  trustee,  upon  Goodwin's  insolvency. 

The  Court  of  Appeals  say  that  such  a  claim,  that  is,  a 
claim  originating  in  turpitude,  does  not  pass  under  the  insol- 
vent laws  of  Maryland.  The  last  proposition  is  not  an  inde- 
pendent one,  but  is  the  mere  consequence  of  the  first.  The 
Mexican  Company's  contract  with  Mina  was  corrupt,  and  for 
that  reason  '^  bears  no  analogy  to  the  class  of  cases,  decided 
in  Maryland  and  elsewhere,  of  claims  not  recoverable  in  a 
court  of  justice,  which  nevertheless  have  been  held  to  vest 
in  the  trustees  of  an  insolvent  or  the  assignees  of  a  bank- 
rupt." Upon  such  an  impure  contract,  devoid  of  any  legal 
or  moral  obligation,  Lyde  Goodwin,  previous  to  his  applica- 
tion for  the  benefit  of  the  insolvent  laws,  had  in  1816  no 
claim  whose  validity  the  law  would  recognize  in  the  shares 
of  the  Mexican  Company,  and  as  he  had  no  legal  right,  none 
could  pass  to  or  become  vested  in  the  plaintiff  in  error,  as 
his  trustee.  Thus  was  the  plaintiff  defeated  in  his  suit,  upon 
the  very  point  where  he  might  most  surely  have  trusted  to 
the  protection  of  the  treaty  and  the  award  under  it. 

The  convention  was  not  made  to  sanction  corrupt  and 
illegal  agreements;  on  the  contrary,  no  contracts,  by  its 
express  terms,  could  fall  within  its  provisions,  but  such  as 
were  in  *conformity  with  "justice,  equity,  and  the  rmnAo 
law  of  nations."  Upon  these  principles  the  commis-  ^ 
^  sioners  were  commanded  to  decide  upon  all  the  claims  pre- 

^  sented  to  them.     When,  then,  they  received  and  examined 

'  evidence  in  regard  to  the  contract  with  Mina,  they  deter- 

'  mined  necessarily,  in  regard  to  that  contract,  that  it  was  in 

'  its  origin  innocent  and  valid,  otherwise  they  could  not  have 

allowed,  as  they  did,  the  claims  growing  out  of  it.  The 
decision,  therefore,  of  the  Court  of  Appeals,  that  their  con- 
tract was  corrupt,  that  no  claim  could  have  arisen  out  of  it, 
and  that  the  plaintiff  in  error  could  not  recover,  is  in  direct 
opposition  to  the  treaty,  act  of  Congress,  and  award,  and 
in  defiance  of  that  protection  which  they  afford  to  the  right 
of  the  plaintiff  in  error,  as  set  up  in  his  petition. 

I  do  not  mean  to  say  whether  the  decision  of  the  court 
below  is  right  or  wrong,  but  merely  that  it  draws  in  question 
necessarily  the  effect,  operation,  and  validity  of  the  conven- 
tion with  Mexico,  and  of  the  award  of  the  commissioners, 
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and  therefore  falls  within  the  appellate  jurtsdietion  of  this 
oonit. 

The  following  extract  from  the  brief  of  the  connsel  for 
the  defendants  in  error  will  show  the  manner  in  which  they 
stated  the  point  of  jurisdiction. 

The  power  of  Brown,  as  Goodwin  s  provisional  tmsteei  to 
assign  Goodwin*s  interest  to  Oliver,  the  efficacy  of  Goodwin^s 
own  assignment  to  Oliver,  the  construction  of  the  trusts  of 
the  deed  of  the  8th  of  May,  1841,  from  01iver*s  Executors  et 
al.  to  Glenn  and  Perrine,  though  part  of  the  merits  in  the 
State  court,  are  supposed  to  be  no  proper  subjects  of  discus- 
sion here. 

1st.  The  petitions  of  the  plaintiff  in  error  do  not  specially 
set  up  or  claim  any  right  or  title  under  the  convention  with 
Mexico,  or  the  act  of  Congress,  or  the  award  made  in  pursu- 
ance of  them,  nor  does  the  court  below  decide  against  any 
such  right  or  title.  The  petitions  deny  the  title  of  Oliver's 
executors  as  assignees,  and  rest  their  demands  on  the  ofiBcial 
character  of  the  plaintiff  in  error,  as  giving  him  title  under 
the  insolvent  laws  of  Maryland,  and  on  the  trusts  of  the  deed 
of  the  8th  of  May,  1841,  as  constituting  them  trustees  for 
him,  being  so  entitled,  and  the  decision  of  the  State  court 
turns  altogether  on  its  construction  of  those  insolvent  laws, 
which  confer,  in  its  judgment,  no  title  on  the  plaintiff  in 
error.  Udell  v.  Davidson^  7  How.,  771 :  Smith  v.  Hunter^  7 
How.,  743;  Maney  v.  Porter^  4  How.,  55;  McDanogh  v.  Mih 
laudouy  3  How.,  705 ;  Dowries  v.  ScotU  4  How.,  502 ;  Kennedy 
V.  Hunt,  7  How.,  593 ;  Fulton  v.  McAffee,  16  Pet.,  149 ;  Cotna 
V.  Gallagher,  15  Pet.,  18;  McKenney  v.  Carroll,  12  Pet.,  66; 
Crowell  V.  Randell,  10  Pet.,  392 ;  Montgomery  v.  Hernandez^ 
♦6431  ^^  Wheat.,  129;  Williams  *v.  Norris,  12  Wheat.,  117; 
J  Hickie  v.  Starke,  1  Pet.,  98 ;  Mathetvs  v.  Zane,  7  Wheat., 
206;  0 wings  v.  Norwood,  5  Cranch,  344;  Smith  v.  The  State 
of  Maryland,  6  Cranch,  286;  Plater  v.  Scott,  6  Gill  &  J. 
(Md.),  116 ;  Hall  v.  Gill,  10  Id.,  325 ;  1  Stat,  at  L.,  384. 

2d.  The  decision  of  the  State  court,  that  Goodwin's  claim 
did  not  pass  to  his  permanent  trustee  on  account  of  its  ille- 
gality and  turpitude,  does  not  conflict  with  the  award,  or  the 
treaty  or  act  of  Congress  under  which  the  award  was  passed, 
because  the  commissioners  were  empowered  to  decide  noth- 
ing but  the  liability  of  Mexico  for  the  claims  set  up  against 
that  republic,  which  were  admitted  by  Mexico  prior  to  the 
treaty,  but  long  after  Goodwin's  application ;  and  because 
the  said  convention  or  treaty  of  1839,  and  the  proceedings 
under  it,  cannot  affect  the  question,  whether  the  msolvent 
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laws  of  Maryland  did  or  did  not  operate  in  1817  to  transfer 
the  claim  to  the  trustee  of  Goodwin,  the  force  and  effect  of 
these  laws  at  the  time  when  Goodwin  applied  being  the  ques- 
tion before  the  court  below.  ComegyB  v.  Vaue^  1  Pet,  212 ; 
Sheppard  v.  Taylor^  5  Pet.,  713 ;  Prevail  v.  Bache^  14  Pet., 
97 ;  Maryland  Acts  of  1805,  ch.  110,  and  1816,  ch.  221 ;  Hidl 
V.  Gill,  10  GiU  &  J.  (Md.),  325. 

8d.  By  the  well-settled  law  of  Maryland,  as  applicable  to 
Goodwin's  and  all  other  applications  for  the  benefit  of  the 
insolvent  laws  at  that  period  (1817),  the  plaintiff  in  error,  as 
trustee  of  Goodwin  under  his  application,  took  title  to  no 
property,  rights,  or  claims  of  Goodwin  the  insolvent,  but  such 
as  he  had  at  the  date  of  his  application.  At  that  period, 
Goodwin  had  no  possible  right  or  claim  against  the  govern- 
ment of  Mexico,  which  did  not  come  into  existence  for  sev- 
eral years  afterwards,  nor  against  the  then  existing  govern- 
ment of  Spain  in  Mexico,  which  Mina's  expedition  was 
designed  to  overthrow;  and  the  only  alleged  or  possible 
claim  he,  Goodwin,  then  had,  was  against  Mina,  under  Mina's 
contract  with  the  Mexican  Company ;  and  this  contract  with 
Mina,  as  the  State  court  has  declared  by  its  decision,  was 
illegal,  and  created  no  right  or  claim  in  Goodwin  which  could 
or  did  pass  to  his  trustee,  under  his  said  application  in  1817. 
The  decision  of  the  State  court,  therefore,  involved  but  two 
questions,  the  first  of  which  was,  whether  said  contract  with 
Mina  vested  any  rights  in  Goodwin,  at  the  date  of  his  appli- 
cation in  1817,  which  passed  to  his  trustee  ;  and  the  second, 
whether  the  treaty  and  award,  allowing  as  against  Mexico 
the  claim  of  the  Mexican  Company,  under  its  said  contract 
with  Mina,  had  any  such  operation  or  retrospect,  as  to  that 
contract,  as  to  validate  it  in  Maryland  as  between  the  original 
parties,  and  to  validate  it  ab  initio,  so  as  to  vest  in  the  trustee 
by  retroactive  rights  and  claims  under  that  *contract,  rm^AA 
which  had  no  legal  existence  at  the  period  of  Good-  ^ 
win's  application.  The  first  question,  the  defendants  in  error 
will  maintain,  is  conclusively  established  by  the  decision  of 
the  State  court,  and  is  not  open  to  inquiry  here,  as  it  involves 
nothing  but  the  decision  of  the  Maryland  court  upon  a  Mary- 
land contract,  as  to  the  rights  created  by  it,  and  the  transfer 
of  those  rights  in  1817  to  the  trustee  of  the  insolvent.  The 
second,  and,  as  the  defendants  will  maintain,  the  only  possible 
question  open  here,  will  be  as  to  the  operation  of  the  treaty 
and  award.  And  as  the  State  court  has  not  expressed  any 
specific  opinion  as  to  the  treaty,  or  any  right  or  title  set  up  or 
claimed  under  it,  the  jurisdiction  can  only  be  maintained,  if 
at  all,  by  establishing  that  such  a  right  or  title  was  involved 

571 


544  SUPREME  COURT. 

Gill  V.  Oliver's  Executors  et  al. 

in  the  decision  of  the  question,  and  that  the  treaty  did  so 
retroact  as  to  validate  said  contract  ab  initio^  and  vest  in  the 
trustee  of  1817  the  rights  given  by  that  contract,  which  rights 
so  vested  in  the  trustee  the  decision  of  the  State  court  denied 
him.  And  the  defendants  in  error  will  maintain,  that  even 
if  there  be  any  such  right,  title,  or  privilege  specially  set  up 
or  claimed  under  the  treaty  as  to  give  jurisdiction,  which  they 
deny,  yet  the  treaty  could  not  have,  and  was  not  intended  to 
have,  any  such  operation  or  retrospect.  They  will  insist  that 
the  treaty  and  award  under  it  had,  and  could  have,  no  other 
effect,  than  to  establish  the  liability  of  Mexico  to  pay  that 
claim  under  the  treaty,  and  settled  nothing  but  the  validity 
of  that  claim  against  Mexico ;  and  that  by  the  award  made 
under  it  to  Glenn  and  Perrine,  the  trustees  of  the  defendants, 
the  defendants  have  the  only  right  or  title  set  up,  claimed, 
or  obtained  under  the  treaty,  which  the  plaintiff  in  error  can 
controvert  only  by  showing  that  they  were  entitled  to  the 
claim  thus  allowed  to  the  defendants,  and  that  the  treaty  and 
award  settled  no  rights  as  between  the  claimants,  but  mei'ely 
the  obligation  of  Mexico  to  pay  the  claim.  They  will  further 
insist,  that  the  question,  whether  the  original  contract  between 
Mina  and  the  Mexican  Company  gave  Goodwin  any  rights 
which  passed  to  his  trustee  in  1817,  was  a  question  of  Mary- 
land law  upon  a  Maryland  contract,  upon  which  Mexico's 
subsequent  recognition  or  agreement  to  pay  that  claim,  as  due 
by  herself,  could  have  no  influence ;  that  Mexico's  subsequent 
agreement  to  pay  the  claim  herself  had  no  bearing  upon  the 
question  as  to  what  were  the  rights  of  Goodwin  in  Maryland, 
under  the  original  contract  between  Mina  and  the  Mexican 
Company  ;  and  that  the  express  waiver  by  Mexico,  or  even 
by  the  Spanish  government  which  she  overthrew,  or  the  objec- 
tion of  illegality  as  far  as  she  was  concerned,  could  not  affect 
the  question  of  the  validity  of  the  original  contract  in  Mary- 
*6451  ^^^^^  ^^^  under  the  laws  of  Maryland,  and  *above  all, 
J  could  not  retrospect  so  as  to  repeal  the  laws  of  Mary- 
land by  validating  that  original  contract  ab  initio^  and  passing 
the  rights  under  it  to  the  trustee  of  1817.  And  as  the  result 
of  the  whole,  therefore,  the  defendants  in  error  will  maintain, 
that  the  decision  of  the  State  court  has  conclusively  estab- 
lished the  original  invalidity  of  the  contract,  and  that  the 
trustee  took  no  rights  under  it ;  and  that  the  treaty,  if  there 
be  any  question  raised  under  it,  gave  the  plaintiff  in  error  no 
right,  title,  or  privilege  which  can  affect  that  decision,  or  was 
denied  by  the  State  court.  Milne  v.  Huber^  3  McLean,  212 ; 
and  authorities  under  the  first  and  second  points. 
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Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

If  this  court  can  take  jurisdiction  of  this  case  under  the 
twenty-fifth  section  of  the  Judiciary  Act,  it  must  be  under 
either  the  first  or  third  clause,  as  the  second  is  admitted  to 
be  wholly  inapplicable  to  it. 

1.  The  first  is,  "  where  is  drawn  in  question  the  validity  ol 
a  treaty  or  statute  of,  or  an  authority  exercised  under  the 
United  States,  and  the  decision  is  against  their  validity." 

2.  The  tliird  is,  "  where  is  drawn  in  question  the  construc- 
tion of  any  clause  of  the  Constitution,  or  of  a  treaty  or  stat- 
ute of,  or  commission  held  under  the  United  States,  and  the 
decision  is  against  the  title,  right,  privilege,  or  exemption 
specially  set  up  or  claimed  by  either  party  under  such  clause," 
&c. 

1.  We  have  sought  in  vain  through  the  record  of  this  case 
to  find  any  question  raised  directly  by  the  pleadings,  or  "by 
clear  and  necessary  intendment  therefrom,"  touching  the 
validity  of  any  treaty,  statute,  or  authority  exercised  under 
the  United  States. 

Both  parties  claim  certain  moneys  in  court  as  assignees  of 
Lyde  Goodwin,  who  was  a  member  of  the  "Baltimore  Mexi- 
can Company,"  and  entitled  to  a  certain  proportion  of  the 
money  awarded  to  said  companj*^  as  a  just  claim  on  the  Mexi- 
can government.  The  validity  of  the  award,  or  the  treaty 
under  which  it  was  made,  is  not  called  in  question  by  either 
party,  as  both  claim  under  them.  In  order  to  ascertain  the 
effect  of  certain  previous  assignments  made  by  Lyde  Good- 
win, the  history  of  the  origin  of  his  claim  necessarily  makes  a 
part  of  the  case. 

The  treaty  and  award  are  introduced  as  a  part  of  this  his- 
tory, as  facts  not  disputed  by  either  party.  The  money  being 
in  court,  both  the  treaty  and  the  award  were  functi  officio^ 
and  no  decision  of  the  rights  of  the  claimants  inter  se  can,  in 
the  nature  of  the  case,  involve  the  validity  of  either. 

The  decision  of  the  Court  of  Appeals^  that  the  original 
contract  with  Mina  in  1816  did  not  create  such  a  debt  as 
would  *pass  by  the  insolvent  laws  of  Maryland,  neither  r^cjg 
directly  nor  by  implication  questions  the  validity  of  ^ 
any  treaty,  statute,  or  authority  under  the  United  States. 

That  the  Baltimore  Mexican  Company  set  on  foot  and 
prepared  the  means  of  a  military  expedition  against  the  terri- 
tories and  dominions  of  the  king  of  Spain,  a  foreign  prince 
with  whom  the  United  States  were  at  peace,  is  a  fact  in  the 
history  of  the  case  not  disputed,  and  which  if  wrongly  found 
by  the  court  would  not  give  us  jurisdiction  of  the  case.  That 
such  conduct  of  the  company  in  making  their  contract  with 
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General  Mina  was  a  high  misdemeanor,  punishable  with  fine 
and  imprisonment  by  the  fifth  section  of  the  act  of  the  5th  of 
June,  1794,  chap.  61,  cannot  be  disputed  by  any  one  who  will 
read  the  statute ;  and  the  conclusion  drawn  therefrom  by  the 
court  below,  that  the  contract  of  the  company  with  Mina  in 

1816,  being  founded  on  an  illegal  transaction,  was  void  by 
the  law  of  Maryland,  where  it  was  made,  and  passed  no 
equity,  right,  or  title  whatsoever  to  an  insolvent  assignee  in 

1817,  involved  no  question  of  "  the  validity  of  any  treaty  or 
statute  of,  or  an  authority  exercised  under  the  United  States." 

The  validity  or  binding  effect  of  the  original  contract  with 
Mina  is  neither  directly  nor  indirectly  affirmed,  either  in  the 
convention  with  Mexico  or  in  the  award  of  the  commissioners 
under  it. 

The  fact  that  the  "  Baltimore  Mexican  Company  "  exposed 
not  only  their  property  to  capture  by  the  Spanish  vessels  of 
war,  but  their  own  persons  to  fine  and  imprisonment  by  the 
authorities  of  the  United  States,  only  enhanced  the  justice 
and  equity  of  their  claims  against  the  new  government  of 
Mexico. 

The  original  contract  with  General  Mina  was  a  Maryland 
contract,  and  its  validity  and  construction  are  questions  of 
Maryland  law,  which  this  court  is  not  authorized  to  decide  in 
the  present  action. 

2.  We  are  equally  at  a  loss  to  discover  in  this  record  where 
or  how  **  the  construction  of  any  clause  of  the  Constitution, 
or  of  a  treaty  or  statute  of,  or  commission  held  under  the 
United  States,"  is  drawn  in  question  in  this  case. 

As  we  have  already  said,  both  parties  claim  money  in 
court ;  and,  in  order  to  test  the  value  of  their  respective  as- 
signments from  Lyde  Goodwin,  introduce  the  historv  of  the 
claim  from  its  origin. 

The  treaty  and  award  are  facts  in  that  history.  They  were 
before  the  court  but  as  facts,  and  not  for  construction.  If  A 
hold  land  under  a  patent  from  the  United  States  or  a  Spanish 
grant  ratified  by  treaty,  and  his  heirs,  devisees,  or  assignees 
dispute  as  to  which  has  the  best  title  under  him ;  this  does 
*5471  ^^*  *inake  a  case  for  the  jurisdiction  of  this  court 
J  under  the  twenty-fifth  section  of  the  Judiciary  Act. 
If  neither  the  validity  nor  construction  of  the  patent  or  title 
under  the  treaty  is  contested,  if  both  parties  claim  under  it, 
and  the  contest  arises  from  some  question  without  or  dehors 
the  patent  or  the  treaty,  it  is  plainly  no  case  for  our  interfer- 
ence under  this  section. 

That  the  title  originated  in  such  a  patent  or  treaty  is  a  fact 
in  the  history  of  the  case  incidental  to  it,  but  the  essential 
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controversy  between  the  parties  is  without  and  beyond  it. 
So  in  this  case,  both  chiim  the  money  in  court.  It  is  a  fact 
that  the  money  has  been  paid  by  the  republic  of  Mexico,  on 
a  claim  which  has  been  pronounced  just  and  equitable  by 
commissioners  under  the  convention  of  1839.  It  is  a  fact, 
also,  that  the  origin  of  this  claim  was  for  arms  and  ammuni- 
tion furnished  for  an  expedition  under  General  Mina,  for  the 
purpose  of  insurrection  against  the  Spanish  government.  It 
is  a  fact,  that  the  Baltimore  Mexican  Company,  or  the  in- 
dividuals composing  it,  exposed  themselves  to  punishment 
under  the  neutrality  act.  It  a  fact,  also,  that  afterwards, 
when  Mexico  had  succeeded  in  establishing  her  independence ; 
when  her  rebellion  had  become  a  successful  revolution ;  that 
she  very  justly  and  honorably  made  herself  debtor  to  those 
who  perillQd  their  property  and  persons  in  her  service  at  the 
commencement  of  her  struggle.  It  is  a  fact  that,  though  this 
claim  was  acknowledged  as  a  just  debt  by  Mexico  as  early  as 
1825,  payment  was  never  obtained  till  after  the  award  of  the 
commissioners  under  the  convention  with  Mexico  in  1839, 
"  for  the  adjustment  of  claims  of  citizens  of  the  United  States 
on  the  Mexican  republic."  It  is  a  fact,  that  this  claim  thus 
recognized  by  the  Mexican  Congress  was  pronounced  a  just 
debt  in  favor  of  citizens  of  the  United  States  against  the  re- 
public of  Mexico. 

But  whether  this  debt  of  the  Mexican  government,  first 
acknowledged  and  made  tangible  as  such  in  1825,  did  previ- 
ously exist  as  an  equity,  a  right,  or  a  chose  in  action  capable 
of  passing  by  assignment  under  the  insolvent  laws  of  Mary- 
land in  1817,  is  a  question  not  settled  in  the  treaty  or  award, 
nor  involving  any  question  as  to  the  construction  of  either, 
but  arising  wholly  from  without,  and  entirely  independent  of 
either  the  one  or  the  other.  The  treaty  was,  that  "all  claims 
of  citizens  of  the  United  States  found  to  be  just  and  equitable 
should  be  paid."  The  award  was,  that  this  claim  of  the 
"Baltimore  Mexican  Company,"  which  had  been  acknowl- 
edged in  1825  as  a  valid  claim  by  Mexico,  was  a  just  debt, 
not  a  false  or  feigned  one,  and  ought  to  be  paid.  The  money 
is  awarded  to  be  paid  to  Glenn  and  Perrine  "in  trust  for 
whom  it  may  concern."  The  award  does  not  undertake  to 
settle  the  equities  or  rights  of  *the  different  persons  r^e^AQ 
claiming  to  be  legal  or  equitable  assignees  or  trans-  ^ 
ferees  of  the  interests  of  the  several  members  of  the  company. 
That  is  left  to  the  tribunals  of  the  State  where  the  members 
of  the  company  resided  and  the  assignments  were  made.  In 
deciding  this  question,  the  courts  of  Maryland  have  put  no 
construction  on  the  treaty  or  award,  asserted  by  one  party  to 
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be  the  true  one  and  denied  by  the  other.  It  was  before  them 
as  a  fact  only,  and  not  for  the  purpose  of  construction. 
Whether  this  money  paid  into  court,  under  the  award  and 
first  acknowledged  by  Mexico  as  a  debt  in  1825,  existed  as 
a  debt  transferable  by  the  Maryland  insolvent  laws  in  1817, 
or  whether  it,  for  the  first  time,  assumed  the  nature  of  a  chose 
in  action  transferable  by  assignment  after  1825,  when  acknowl- 
edged of  record  by  Mexico,  and  passed  by  the  assignment  of 
Lyde  Goodwin  to  Robert  Oliver,  was  a  question  wholly  dehorM 
the  treaty  and  award,  and  involving  the  construction  of  the 
laws  of  Maryland  only,  and  not  of  any  treaty  or  statute  or 
commission  under  the  United  States. 

It  is  a  conclusive  test  of  the  question  of  jurisdiction  of  this 
court  in  the  present  case,  that,  \£  we  assume  jurisdiction,  and 
proceed  to  consider  the  merits  of  the  case,  we  find  it  to  in- 
volve no  question  either  of  validity  or  construction  of  treaties 
or  statutes  of  the  United  States. 

But  the  only  questions  in  the  case  will  bo  found  to  be,  what 
was  the  effect  of  the  appointment  of  George  M.  Gill  in  1837 
as  permanent  trustee,  under  the  insolvent  laws  of  Maryland 
of  1805  ?  Was  the  void  and  illegal  contract  with  Mina,  made 
in  1816,  such  a  chose  in  action  as  would  pass  by  such  in- 
solvent law  in  1817  ?  Or  did  it  first  become  an  assignable 
claim  after  it  was  acknowledged  by  Mexico  in  1825,  and,  as  a 
new  acquisition  of  Lyde  Goodwin  after  his  insolvency,  pass 
by  his  assignment  to  Oliver.  A  resolution  of  these  questions, 
by  or  through  any  thing  to  be  found  on  the  face  of  the  treaty 
or  award,  or  any  necessary  intendment  or  even  possible  in- 
ference therefrom,  is  palpably  impossible. 

The  whole  case  evidently  turns  on  the  construction  of  the 
laws  of  Maryland,  and  on  facts  connected  with  the  previous 
history  of  the  claim,  which  are  not  disputed,  and  which  are 
incidental  to  the  treaty  and  award,  but  which  raise  no  question 
either  as  to  their  validity  or  construction. 

This  case  is  therefore  dismissed  for  want  of  jurisdiction. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  McLEAN,  Mr. 
Justice  WAYNE,  and  Mr.  Justice  WOODBURY  dissented. 

Chief  Justice  TANEY  stated  that,  in  his  opinion,  this  court 
♦'5491  *^^^  jurisdiction  of  the  question  upon  which  the  case 
J  was  decided  in  the  Court  of  Appeals  of  Maryland, 
and  that  their  decision  was  erroneous,  and  ought  to  be  re- 
versed. 

Mr.  Justice  McLEAN  concurred  in  opinion  with  the  Chief 
Justice. 

576 


DECEMBER  TERM,    1850.  549 

Gill  V.  Oliver's  Executors  et  al. 

Mr.  Justice  WOODBURY. 

I  object  to  the  form  of  the  judgment  to  be  entered  in  this 
case,  rather  than  to  the  results  of  it  to  the  parties.  By  dis- 
missing the  writ  of  error  for  want  of  jurisdiction,  as  is  done 
here,  the  judgment  in  the  State  court  is  left  in  full  force ; 
whereas,  in  my  view,  this  court  has  jurisdiction,  and  should 
affirm  the  judgment  in  the  State  court,  thus  leaving  it,  as  the 
other  course  does,  in  full  force,  but  on  different  grounds. 
The  consequence  to  the  parties,  by  pursuing  either  course, 
diJSers  so  little,  that  it  does  not  seem  necessary  to  go  into  any 
elaborate  exposition  of  the  reasons  for  this  dissent,  and  I  shall 
therefore  content  myself  with  stating  only  the  general  grounds 
for  it. 

All  that  seems  indispensable  to  give  jurisdiction  to  us  in 
this  class  of  cases  is,  that  the  plaintiff  in  error  should  have  set 
up,  in  support  of  his  claim  in  the  State  court,  some  right  or 
title  under  a  treaty  or  doings  by  authority  from  Congress,  and 
that  it  should  be  overruled  by  the  St<ate  court.  See  the 
twenty-fifth  section  of  the  act  of  1789  (1  Stat,  at  L.,  85),  and 
various  decisions  under  it,  including  OwingB  v.  NorthwoocTs 
Lessee^  5  Cranch,  348,  and  Smith  v.  Maryland^  6  Cranch,  304 ; 
2  How.,  372.  Here  the  appellant  set  up  in  his  bill  a  claim  to 
money  under  a  treaty  with  Mexico,  and  an  award  under  it  by 
commissioners  appointed  by  an  act  of  Congress,  and  the  State 
court,  in  his  opinion,  overruled  his  claim.  This,  in  my  view, 
gives  jurisdiction  to  us,  whether  the  State  court  decided  right 
or  wrong.  See  Armstrong  v.  Athens  County^  16  Pet.,  286 ; 
Miller  V.  Nichols^  4  Wheat.,  311.  The  very  object  of  the  writ 
of  error  is  to  ascertain  whether  they  did  decide  i  ight  or  wrong, 
and  the  jurisdiction  to  make  this  revision  of  their  opinion 
arises  not  from  its  error,  but  its  subject-matter ;  the  latter 
being  a  claim  set  up  under  some  United  States  authority. 
Neilson  v.  Lagow^  7  How.,  775. 

The  next  and  only  remaining  inquiry  for  me,  supposing  that 
we  have  jurisdiction,  is,  whether  the  State  court  formed  a  right 
conclusion  in  overruling  the  claim  set  up  by  the  appellant. 
I  think  they  did.  So  far  as  it  rested  on  authority  under  the 
United  States,  it  is  by  no  means  clear  that  they  overruled  it 
improperly.  The  claim,  so  far  as  regards  the  enforcement  of 
the  treaty  with  Mexico,  does  not  seem  to  have  been  overruled 
*in  terms  by  the  State  court.  That  court  did  not  de-  r«gA 
cide  that  the  treaty  was  corrupt  or  illegal,  or  in  any  ■- 
way  a  nullity,  when  they  held  that  the  original  contract 
violated  the  laws  of  neutrality.  So  far,  too,  as  regards  the 
award  made  by  the  commissioners,  that  the  Baltimore  Mexican 
Company  and  their  legal  representatives  had  a  just  claim 
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under  the  treaty  for  the  amount  awarded,  it  was  not  OYcr- 
ruled  at  all. 

It  is  not  manifest,  then,  that  any  thing  really  in  the  treaty 
or  in  the  award,  set  up  by  Gill,  the  plainti£P,  was  actually  de- 
cided against,  but  only  something  he  claimed  to  be  there ; — 
that  when  the  appellants  claimed  that  he,  rather  than  others, 
was  legally  entitled  to  one  ninth  of  the  sum  awarded  to  the 
Baltimore  Mexican  Company,  the  State  court  seems  to  have 
overruled  that.  But  in  doing  this,  they  must  still  have  held 
the  treaty  itself  to  be  valid,  and  the  award  of  the  commission- 
ers under  it  to  be  valid,  or  they  could  not  have  decreed  this 
share  of  the  fund  to  Oliver's  executors,  as  they  appear  to  have 
done  expressly  by  the  record. 

All  must  concede,  that  the  State  court  speaks  in  its  langua^ 
against  the  Mina  ^^  contract "  alone  as  illegal,  and  in  terms  do 
not  impugn  either  the  treaty  or  the  award ;  and  it  is  merely 
a  matter  of  inference  or  argument  that  either  of  these  was  as- 
sailed, or  any  right  propeiTy  claimed  under  them  overruled. 
But  it  is  true  the  court  held  that  Oliver's  executors,  rather 
than  the  appellant,  were  entitled  to  the  fund  furnished  by 
Mexico,  and  long  subsequent  to  Mina*s  contract ;  but  in  com- 
ing to  that  conclusion,  they  seem  to  have  been  governed  by 
their  views  as  to  their  own  laws  and  principles  of  general 
jurisprudence.  The  treaty  or  award  containea  nothing  as  to 
the  point  whether  Gill  or  Oliver's  executors  had  the  better 
right  to  this  share,  but  only  that  the  Mexican  Company  and 
their  legal  representatives  should  receive  the  fund.  This  last 
the  court  did  not  question. 

But  who  was  the  legal  representative  of  Lyde  Goodwin's 
share  ?  Who,  by  insolvencies,  sales,  or  otherwise,  had  become 
entitled  to  it  ? 

That  was  the  question  before  the  court,  and  the  one  they 
settled;  and  in  deciding  that,  they  overruled  the  claim  of 
Gill  to  be  so,  by  virtue  of  any  authority  in  the  treaty  or 
award ;  and  in  saying  that  the  ftind  should  go  to  Oliver's  ex- 
ecutors, as  best  entitled,  rather  than  Gill,  they  did  it  under 
their  own  State  laws. 

It  is  a  general  rule  for  the  State  tribunals,  and  not  the  com- 
missioners, to  settle  any  conflict  between  different  claimants ; 
and  the  usage,  when  disputes  exist,  is  not  for  commissioners 
to  go  further  than  act  on  the  validity  of  the  claim,  and  decide 
*65n  *^®s^^®s  ^^®  superior  rights  of  one  of  the  claimants. 
J  Frevall  v.  Bache  et  al.^  14  Pet.,  95 ;  Comegy%  v.  Va98ey 
1  Pet,  212 ;  Sheppard  v.  Taylor  et  aL,  5  Pet.,  710. 

It  is  true,  that  the  opinion  given  in  the  State  court  in  sup- 
port of  its  judgment  is  not  entirely  free  from  some  grounds 
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for  misconception,  yet  the  judgment  itself  appears  right,  and, 
if  erroneous,  resting  as  it  does  wholly  on  the  State  laws,  it  is 
not  competent  for  us,  under  this  writ  of  error,  to  reverse  it. 
We  can  reverse  it  only  when  wrong,  and  wrong,  too,  for  de- 
ciding improperly  against  some  claim  under  a  United  States 
law  or  treaty. 

This,  I  think,  it  has  not  done.  In  short,  the  whole  real 
truth  appears  to  be,  that  the  State  court  considered  the  Mina 
contract  in  1817  as  a  violation  of  the  neutrality  act  of  1794; 
and  therefore,  when  Lyde  Goodwin  failed  in  the  same  year, 
and  went  into  insolvency,  that  his  share  in  the  contract,  being 
illegal  and  void,  could  not  then  pass  to  his  creditora,  or  his 
trustee  in  their  behalf.  But  when  the  Mexican  government, 
about  1825,  adopted  the  contract,  and  acknowledged  its  lia-: 
bility  to  pay  those  entitled,  the  court  seems  to  have  thought 
that  their  obligation  was  virtually  a  new  one.  It  occurred 
after  the  insolvenc)%  and  hence  seems  supposed  not  to  have 
passed  to  the  creditors,  any  more  than  did  new  property  sub- 
sequently acquired.  (See  Insolvent  Act  of  1805,  ch.  110,  §  2.) 
Consequently,  the  commissioners  held  that  the  creditors  and 
their  trustee  were  not  entitled  to  its  benefits.  Goodwin  could 
and  did  legally  assign  to  Oliver  his  new  rights  and  new  guar- 
antees, for  his  share  from  Mexico.  These  last,  though  grow- 
ing out  of  the  original  Mina  purchase,  were  not  a  violation  of 
the  act  of  1794, — were  honorable,  though  not  compellable, 
and  were  not  deemed  illegal  either  by  Mexico  or  the  govern- 
ment of  the  United  States,  or  the  commissioners,  or  the  State 
court. 

Again,  under  the  State  laws  doubts  seemed  to  arise,  (in  de- 
ciding on  which  was  the  proper  claimant,)  whether  the  original 
trustee  was  not  duly  appointed  in  1817,  and  could  not  legally 
assign  this  claim,  if  it  passed  to  him  then  or  afterwards,  as  he 
attempted  to  pass  it  to  Oliver,  rather  than  considering  it  as 
belonging  to,  or  vesting  in.  Gill,  the  appellant,  who  was  not 
appointed  trustee  till  1825,  and  then  in  a  manner  somewhat 
questionable.  (4  Gill  &  J.  (Md.),  392.)  That,  however,  was 
likewise  a  point  arising  exclusively  under  the  State  laws,  and 
which  we  are  not  authorized  to  decide  in  this  writ  of  error. 

It  is  for  reasons  like  these,  that,  in  my  opinion,  the  judg- 
ment in  the  State  court,  so  far  as  it  related  to  any  claim  set 
up  and  supposed  to  be  overruled  under  any  authority  derived 
from  the  United  States,  is  within  our  jurisdiction  ;  but  that 
the  State  *court  did  not  improperly  overrule  any  such  [-#552 
claim  to  set  up,  and  hence  that  the  judgment  in  the  *• 
State  court  ought  to  be  affirmed. 
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OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Court  of  Appeals  for  the  Western  Shore  of  Mary- 
land, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered,  adjudged,  and  decreed  by  this  court, 
that  this  cause  be,  and  the  same  is  hereby,  dismissed,  for  the 
want  of  jurisdiction. 


•»••»■ 


The  United  States,  Appellants,  v.  David  M.  Hughes, 
Robert  Sewall,  and  Fbanklin  Hudson,  a  Minob,  by 
HIS  Tutor,  Holmes  Hutchinson. 

Where  a  person  entered  land  according  to  law,  but  omitted  to  obtain  a  patent 
for  it,  and  another  person  afterwards  obtained  a  patent  from  the  United 
States  by  proceeding  as  if  it  were  vacant  land,  knowing  at  the  same  time 
that  it  was  not  vacant,  the  patent  thus  obtained  will  be  set  aside.  ^ 

Nor  is  it  a  sufficient  objection  to  a  decree,  that  the  process  was  by  an  informa- 
tion in  the  nature  of  a  bill  in  chancery,  filed  by  the  attorney  for  the  United 
States.  A  simple  bill  in  equity  would  have  been  better,  but  this  process 
being  so  in  substance,  the  case  will  not  be  dismissed  for  want  of  form. 

An  individual  owner  of  land  would,  in  such  a  case,  be  entitled  to  the  relief  of 
having  the  patent  set  aside ;  and  the  United  States,  as  a  landholder,  must 
be  entitled  to  the  same. 

The  deeds  of  conveyance  filed  as  exhibits  show  the  property  to  have  been  sold 
for  two  thousand  dollars,  and  that  it  was  afterwards  converted  into  a  sugar 
estate.    This  is  sufficient  to  maintain  the  jurisdiction  of  this  court.  ^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  attorney  of  the  United  States  filed  an  information  in 
the  nature  of  a  bill  in  chancery  against  David  M.  Hughes,  who 
was  the  real  defendant,  and  also  against  Sewall  and  Hudson, 
nominal  defendants. 

On  the  12th  of  April,  1814,  Congress  passed  an  act  (3  Stat. 


*  S.  P.    Reickart  r.  Felps,  6  Wall.,  cut  off  intervening  claimants,  relates 

160;  Minter  v.  Commeliny  18  How.,  97.  back  to  the  inception  of  the  right  of 

See  note  to  Stoddard  v.  Chamlters^  2  the  patentee.    Stark  v.  Starr,  6  WaU., 

How.,  285,  and  Field  v.  Seaburi/,  19  402. 

How.,  323;  United  States  v.  Stone,  2        *  See    also    White    v.    Burnley,  20 

Wall.,  625.  How.,  248 ;  Moore  v.  Rabbins,  6  Otto, 

The  right  to  a  patent  once  vested  633 ;  United  States  v.  Mullan,  10  Fed. 

is  equivalent,  as  respects  the  govern-  Rep.,  792;  8.  c,  7  Sawy.,  475;  Hayner 

ment  dealing  witli  public  lands,  to  a  v.  Stanley,  13  ^ed.  Rep*.,  224;  8.  c,  8 

patent  issued.     When  issued,  tlie  pa-  Sawy.,  224 ;  and  further  decision  in 

tent,  so  far  as  may  be  necessary  to  the  principal  case,  4  Wall.,  236. 
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at  L..»  122)  for  the  final  adjustment  of  land  titles  in  the  State 
of  Louisiana  and  Territory  of  Missouri. 

The  fifth  section  was  as  follows : — 

**  Sec.  6.  And  be  it  further  enacted,  That  every  person,  and 
the  legal  representatives  of  every  person,  who  has  actually 
inhabited  and  cultivated  a  tract  of  land  lying  in  that  part  of 
the  State  of  Louisiana  which  composed  the  late  Territory  of 
Orleans,  or  in  the  Territory  of  Missouri,  which  tract  is  not 
rightfully  claimed  by  any  other  person,  and  who  shall  not 
have  *removed  from  said  State  or  Territory,  shall  be  r*r:;:Q 
entitled  to  the  right  of  preemption  in  the  purchase  ^ 
thereof,  under  the  same  restrictions,  conditions,  provisions, 
and  regulations,  in  eveiy  respect,  as  is  directed  by  the  act 
entitled  '  An  Act  giving  the  right  of  preemption  in  the  pur- 
chase of  lands  to  certain  settlers  in  the  Illinois  Territory,* 
passed  Februarj-  5, 1813."     (See  2  Stat,  at  L.,  797.) 

This  act  of  1813  prescribed  the  mode  of  proceeding ;  that 
the  party  should  make  known  his  claim  to  the  register,  &c., 
&c. 

Prior  to  or  on  the  22d  of  February,  1822,  one  John  Good- 
bee  presented  the  following  application  to  the  register  and 
receiver  of  the  Eastern  District  of  Louisiana. 

"  Gentlemen, — I  apply  to  become  the  purchaser  of  a  tract 
of  land  by  virtue  of  settlement  under  the  act  of  Congress  of 
the  12th  of  April,  1814,  situated  as  follows,  in  the  parish  of 
Iberville,  principally  on  the  north  side  of  the  Bayou  Goula, 
designated  as  No.  one  by  the  surveyor,  and  is  the  same  land 
which  was  inhabited  and  cultivated  by  Daniel  Beedle,  or 
Bidelle,  in  the  year  1813,  under  whose  settlement  I  claim  by 
purchase.  This  land  belongs  to  the  United  States,  and  is  not 
rightfully  claimed  by  any  other  person ;  neither  has  said 
Bidelle  removed  from  the  State.  The  land  claimed  has  not 
been  surveyed  according  to  law,  but  I  apply  for  the  right  of 
preemption  to  one  hundred  and  sixty  superficial  acres,  at  the 
price  provided  by  law,  and  offer  proofs  of  the  facts  set  forth. 

"  John  Goodbbb." 

Whereupon  the  register  and  receiver  issued  the  following 
certificate  and  receipt. 

**  No.  8. 

"The  applicant  having  proved,  to  the  satisfaction  of  the  reg- 
ister and  receiver  for  the  Eastern  District  of  Louisiana,  that 
he  has  a  preemption  right  to  the  land  claimed,  I,  in  conse- 
quence, certify  that  he  is  entitled  to  one  hundred  and  sixty 
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superficial  acres  of  land,  as  applied  for ;  sabject,  howeTcr,  to 
the  i»ectional  or  divisional  lines  to  be  hereafter  nm  ander  tbe 
authority  of  die  United  States. 

^Sam.  H.  Habpeb,  BeguUr. 
^  February  22d,  1822." 

'^Iieeewer'9  OffUe^  New  OriemmM^ 

February  2&tK  1822. 
^Received  of  John  Groodbee  two  hundred  dollars,  being  the 
purchase-money  for  one  hundred  and  sixty  superficial  acres  of 
land^  in  the  [>arish  of  Iber\nlle,  designated  as  No.  1  by  the 
»rci-|  ^surveyor,  to  which  he  has  a  preemption  right,  aocord- 
'^'^J  ing  to  the  certificate  of  the  register.  No.  8,  exhibited 
to  me. 

**  J.  J.  McLanahak,  Beeeiver. 

« 160  acres  a  1^,  f  200.    Original  filed  9th  Oct.,  1845. 

"  Paul  Deblteux,  Clerk^ 

Subsequently  proper  returns  of  survey  were  made,  on  which 
the  land  was  fully  described  and  designated  as  lot  No.  1,  on 
the  north  side  of  Bayou  Goula,  or  section  54  in  township  10 
(west  of  the  Mississippi)  of  range  12  east. 

On  the  14th  of  May,  1836,  David  Michael  Hughes  entered 
this  land  as  if  it  were  a  tract  of  public  land,  containing  176 
tW  acres ;  and  on  the  16th  of  April,  1841,  obtained  a  patent 
from  the  United  States. 

On  the  3d  of  April,  1846,  the  receiver  gave  a  certificate  to 
John  Good  bee,  that  he  had  received  from  him  the  sum  of 
$19.32,  the  price  of  \t>^^  acres  at  $1.25  per  acre,  that  being 
the  excess  of  the  laud  beyond  the  original  estimate  and  pay- 
ment. 

On  the  20th  of  January,  1848,  Thomas  J.  Durant,  Attorney 
of  the  United  States  for  the  District  of  Louisiana,  filed  in  the 
Circuit  Court  an  information  and  bill,  commencing  as  fol- 
lows : — 

"  To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Fifth  Circuit  and  District  of  Louisiana, 
in  Chancery  sitting :  Informing,  showeth  unto  your  honors, 
Thomas  J.  Durant,"  &c.,  &c. 

The  bill  then  went  on  to  narrate  the  facts  of  the  case  as 
above  set  forth. 

It  further  states,  that  on  or  about  the  14th  of  May,  1886, 

Hughes,  who  resided  near  the  town  of  Alexandria,  Louisiana, 

did  make  an  application  to  the  register  of  the  land-oflBce  of 

New  Orleans,  to  enter  and  purchase  the  said  lot  of  land  at 
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private  sale,  falsely  representing  to  the  register  that  the  said 
land  was  then  subject  to  entry  and  sale,  and  that  he  was  by 
the  said  register  permitted  to  enter  the  said  land,  as  if  the 
same  was  liable  to  private  entry;  and  that  he,  still  falsely 
representing  the  said  land  as  subject  to  private  entry  and 
sale,  did,  on  the  same  day,  pay  the  receiver  the  sum  of 
$219.32,  and  that  there  was  issued  to  him  by  the  register  the 
usual  certificate  given  in  such  cases.  That  on  the  16th  of 
April,  1841,  Hughes  presented  the  said  certificate  to  the  Com- 
missioner of  the  General  Land-Office  at  Washington,  still 
falsely  representing  the  land  as  subject  to  private  entry  and 
sale,  and  that  he  had  legally  paid  for  the  same,  and  did  pro- 
cure the  commissioner  to  issue  a  patent  to  him.  That  all  the 
acts  and  doings  of  the  register  *and  receiver  in  per-  r#ccr 
mitting  Hughes  to  enter  and  pay  for  the  land  were  done  ^ 
in  error,  and  were  at  the  time,  and  now,  null  and  void ;  and 
that  the  acts  and  doings  of  the  Commissioner  of  the  General 
Land-Office  were  also,  then  and  now,  null  and  void,  because 
the  land  had  long  before  been  sold  by  the  United  States  to 
John  Goodbee,  and  that  Hughes  is  bound,  in  equity  and 
good  faith,  to  restore  and  give  up  the  patent,  and  not  to  pre- 
tend or  set  up  any  title  to  the  said  land. 

That  Goodbee  is  dead,  and  that  the  land  is  in  the  joint  oc- 
cupation and  settlement  of  Robert  Sewall,  who  resides  on  it, 
and  of  Franklin  Hudson,  a  minor,  who  is  represented  by  his 
tutor ;  and  that  they  pretend  to  possess  said  land  as  owners, 
under  title  derived  from  Goodbee ;  and  that  the  said  parties 
in  possession  ought  to  be  made  parties  to  the  proceedings  in 
the  case. 

It  is  further  stated,  that,  so  soon  as  the  error  in  issuing  a 
patent  and  the  other  acts  preparatory  thereto  were  discov- 
ered, Hughes  was  requested  to  give  up  and  restore  the  pa- 
tent, and  receive  back  the  money  he  had  erroneously  paid  for 
the  land,  but  refused  to  do  so ;  on  the  contrary,  he  had  com- 
menced suit  in  one  of  the  State  courts  against  the  possessors, 
who  hold  under  Goodbee,  to  deprive  them  of  the  land  by 
means  of  said  patent,  to  the  damage  and  injury  of  the  United 
States,  who  are  bound  in  equity  and  good  faith  to  hold  harm- 
less all  persons  who  have  derived  title  from  Goodbee  from 
the  consequences  of  errors  and  mistakes  of  their  own,  and 
their  officers,  and  particularly  from  those  of  the  error  in  issu- 
ing a  patent  to  Hughes. 

The  bill  then  charges  combination  and  confederacy,  and 
that  Hughes  had  refused  to  comply  with  the  requests  made 
to  him,  and  sets  forth  his  pretences  for  so  doing ;  and  the 
defendant  Hughes  is  required  to  answer  the  following  inter- 

683 


556  SUPREME  COURT. 

The  United  States  r.  Hughes  et  al. 

rogat4»iies :  Xds.  1,  2,  3,  4,  5,  6,  7,  8,  and  10 ;  and  the  other 
defeiidaiits  Nos.  9-11. 

1st.  Whether  the  said  land  was  not  entered  by  David 
Michael  Hughes  at  the  land-office  of  the  United  States  in 
New  Orleans,  on  the  14th  day  of  May,  1836  ? 

2d.  Whether,  in  making  said  entry,  he,  the  said  David 
Michael  Hughes,  did  not  represent  said  land  to  the  register 
of  the  land-office  as  land  that  was  then  subject  to  entry  and 
private  sale? 

3d.  Whether,  at  the  time  of  making  said  entry,  he,  the 
said  David  Michael  Hughes,  did  not  know  that  the  said  land 
had  previously  been  sold  by  the  United  States  to  John  Good- 
bee? 

4th.  Whether  he,  the  said  David  Michael  Hughes,  did,  on 
the  16th  day  of  April,  in  the  year  1841,  obtain  or  procure  a 
patent  for  said  land  from  the  General  Land-Office  in  Wash- 
ington ? 

5th.  Whether  said  David  Michael  Hughes  has,  since  the 
patent  was  procured  by  him,  and  before  the  institution  of 
#^r/»-i  these  *proceedings,  been  called  upon  to  restore  and 
■■  give  up  said  patent  to  the  proper  officer  of  the  United 
States,  on  the  ground  that  said  patent  was  erroneously  issued 
and  delivered  to  him,  and  to  receive  back  the  money  which 
he  paid  into  the  treasury  as  the  price  of  said  land? 

6th.  Whether  the  said  David  Michael  Hughes  has  not 
refused  to  give  up  said  patent  wlien  so  called  upon  ? 

7th.  Whether  the  said  David  Michael  Hughes  has  not 
commenced,  and  is  not  now  carrying  on,  proceedings  at  law 
in  one  of  the  State  courts  of  Louisiana,  to  obtain  possession 
of  said  land  by  virtue  of  said  patent ;  and,  if  yea,  in  what 
court,  and  who  are  the  parties  defendant  in  said  suit? 

8th.  Whether,  at  the  time  of  his  procuring  said  patent 
from  Washington,  he,  the  said  David  Michael  Hughes,  did 
not  have  information,  or  did  not  have  reason  to  believe,  that 
the  said  land  had  formerly  been  entered  and  paid  for  by 
John  Goodbee? 

9th.  Whether  the  said  John  Goodbee  is  now  alive ;  and,  if 
not,  when  did  he  die  ? 

10th.  Whether  the  said  David  Michael  Hughes  did  not 
know,  or  was  not  informed,  when  he  entered  said  land,  that 
the  land  was  in  possession  of  Robert  Sewall  and  of  Franklin 
Hudson  ;  or  did  he  not  know  or  believe  that  it  was  in  posses- 
sion of  some  parties  claiming  it  as  owners,  and  of  whom  ? 

11th.   In  whose  possession  is  said  land  now,  and  by  what 
title  do  the  present  possessors  hold  it  ?     Is  said  title  derived 
from  John  Goodbee,  sind  how? 
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The  prayer  of  the  bill  was  for  an  injunction  to  restrain 
Hughes  from  proceeding  at  law,  npon  the  patent,  to  obtain 
possession  of  the  land ;  and  to  restrain  him  from  selling,  dis- 
posing of,  or  parting  with  the  same,  during  the  pendency  of 
this  suit;  and  that  he  may  be  decreed  to  deliver  up  the 
patent  to  the  United  States  to  be  cancelled,  as  having  been 
issued  to  him  in  error,  and  without  riglit,  and  for  further 
and  general  relief. 

Sewall  and  Hudson,  the  latter  by  his  tutor,  answered  the 
bill,  setting  forth  their  title  derived  from  Goodbee,  pi^aying 
tf)  l)e  dismissed  from  court  and  quieted  in  their  title. 

Hughes  demurred,  and  for  special  causes  of  demurrer 
assigned : — 

1st.  Tliat  by  the  showing  in  said  bill  this  court  has  no 
jurisdiction  of  the  matter  presented,  as  the  subject  of  con- 
troversy between  this  defendant  and  Sewall  and  Hudson, 
being  all  citizens  of  Louisiana. 

2d.  Because,  by  the  showing  in  said  bill,  the  United  States, 
as  ctmiplainants,  have  no  interest  whatever  in  the  matter  in 
controveray. 

8d.   That  the  case  made  by  the  bill  shows  that  Robert 
Sewall  *and  Franklin  Hudson,  who  are  defendants  in  r#eriT 
this  bill,  are  in  point  of  interest  the  only  proper  par-  ^ 
ties  to  complain  against  this  defendant,  and  are  not  properly 
his  co-defendants. 

4th.  Because,  by  the  case  made  by  the  bill,  the  United 
States  appear  to  litigate  the  private  rights  of  one  citizen 
against  another  citizen,  without  cause  or  authority  so  to  do. 

6th.  Because  there  is  no  law  to  authorize  the  United  States 
to  invoke  the  courts  of  the  United  States  to  re|)eal,  revoke, 
and  cancel  a  deed  for  land  given  by  the  United  States  to  a 
citizen,  when  the  whole  price  is  acknowledged  to  have  been 
received  by  the  United  States  for  the  land  sold. 

6th.  Because  the  complaint  is  in  form  an  information  by 
the  district  attorney  of  the  United  States  in  behalf  of  the 
United  States,  and  in  behalf  of  Sewall  and  Hudson,  for 
matters  only  cognizable  by  the  court  of  equity,  on  a  bill  in 
chancery,  at  the  instance  of  the  party  aggrieved. 

7th.  Because  the  matter  asserted  as  a  preemption  right  to 
land  in  John  Goodbee  is  in  law  no  right  of  preemption. 

8th.  Because,  if  the  right  asserted  was  originally  good  as  a 
right  of  preemption  in  Goodbee,  it  is  shown  by  the  bill  to 
have  been  lost,  and  forfeited  as  such  right,  for  want  of  timely 
jmyment;  and  for  many  other  defects,  &c.,  in  said  bill  ap- 
learing. 

On   the  24th  of  January,  1849,  the  court  sustained  the 
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demarrer  and  dismissed  the  bill.    The  United  States  ap- 
pealed to  this  court. 

It  was  argued  by  Mr.  Crittenden  (Attorney-General),  for 
the  United  States,  and  submitted  on  printed  argument  by 
Mr.  Henderson  for  the  appellees. 

Mr.  Crittenden  made  the  following  points : — 

I.  That  the  court  has  jurisdiction  to  vacate  and  cancel  the 
patent  issued  to  Hughes. 

Coke,  4  Inst.,  88,  says,  that  the  Chancellor  has  jurisdiction 
to  hold  plea  o{  scire  facias  to  repeal  letters  patent,  and  enum- 
erates three  cases  in  which  the  writ  lies  for  that  purpose. 
1st.  Where  the  same  thing  has  been  granted  to  different  per- 
sons, the  first  patentee  shall  have  the  writ  to  repeal  the  sec- 
ond patent.  2d.  Where  a  grant  has  been  made  upon  a  false 
suggestion.  3d.  Where  a  thing  has  been  granted,  which  by 
law  cannot  be  granted. 

Where  any  thing  has  been  unadvisedly  granted  which 
ought  not  to  be  granted,  the  remedy  to  repeal  is  by  scire 
facias  in  chancery.  This  may  be  brought  either  on  the  part 
of  the  king,  or,  if  the  grant  is  injurious  to  a  subject,  the  king 
is  bound  of  right  to  permit  him  to  use  his  name  for  repealing 
the  patent  in  a  scire  facias.  3  Bl.  Com.,  261 ;  2  Id.,  346,  348; 
♦'i'^fil  ^^  Princess  *Case^  8  Co.,  20;  The  King  v.  Butler^  in 
J  the  House  of  Lords,  3  Lev.,  220 ;  Cummivg  v.  Forrester j 
2  Jac.  &  W.,  342;  Gledstanes  v.  Earl  of  Sandunch^  4  Man.  & 
G.,  1029 ;  Brewster  v.  Weld,  6  Mod.,  229. 

In  Attomey-General  v.  Vernon,  1  Vem.,  281,  282,  and 
same  case,  Id.,  387-392,  it  was  held  that  a  bill  in  chancery 
lies  to  set  aside  a  grant  of  land.  This  was  a  case  of 
purchase. 

That  a  bill  lies  is  also  decided  in  Jackson  v.  Lawton^  10 
Johns.  (N.  Y.),  25;  Jackson  v.  Hart,  12  Id.,  77;  Seward's 
Lessee  v.  Hicks,  1  Har.  &  M.  (Md.),  23,  which  moreover  is  a 
bill  by  individuals.  Lord  Propietary  v.  Jenings,  Id.,  144 ; 
Nonvood  V.  Attorney- General  ex  rel.  Bowen,  2  Har.  &  M. 
(Md.),  201,  213 ;  Smith  and  Purviances  v.  Maryland  ex  reL 
Yates,  Id.,  244,  252 ;  Miller  v.  Tivitty,  3  Dev.  &  B.  (N.  C), 
14 ;  1  Story,  Eq.,  121,  155, 157. 

Mr.  Wirt  was  of  opinion,  that  patents  for  land  issued  by 
the  United  States  might  be  repealed  either  by  scire  facias  or 
bill.  Opinions,  334.  The  case  of  Jackson  v.  Lawton,  above 
cited,  is  to  the  same  effect.  But  it  may  be  a  question 
whether  a  scire  facias  lies  in  such  a  case,  there  being  no 
statute  on  the  subject,  and  the  patent  not  being  a  matter  of 
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record.  However  that  may  be,  it  is  very  clear,  by  the 
authorities  above  referred  to,  that  a  bill  in  chancery  lies, 
which  is  the  mode  of  proceeding  adopted  in  this  case.  See 
also  PoWs  Lessee  v.  Wendell^  9  Cranch,  99. 

II.  That  the  patent  issued  to  Hughes  ought  to  be  vacated 
and  cancelled,  the  same  having  been  issued  in  error,  and 
without  authority  of  law,  and  upon  false  representations  and 
suggestions. 

The  purchase  made  by  Hughes  of  lot  No.  1  was  by  private 
entry.  This  entry  was  void,  the  land  not  having  been  pre- 
viously offered  at  public  sale.  The  fourth  section  of  the  act 
of  24th  of  April,  1820  (1  Land  Laws,  224),  is  express  on  this 
point.  The  patent  upon  this  void  entry  was  therefore  issued 
without  authority  of  law,  and  void. 

The  evidence  to  sustain  this  point,  that  the  land  was  not 
offered  under  the  President's  proclamation  of  the  11th  of 
August,  1823,  is  to  be  found  in  the  letter  of  the  register  of 
the  laud-ofBce  at  New  Orleans,  of  the  23d  of  February,  1846, 
exhibit  C,  of  the  bill.  It  will  be  remembered  that  the  cer- 
tificate to  Goodbee,  allowing  the  preemption,  is  dated  22d 
February,  1822,  and  is  signed  by  Samuel  H.  Harper,  the 
register,  and  that  the  price  was  paid  to  the  receiver  on  the 
26th  of  the  same  month.  Now  the  evidence  is,  "that  on 
the  tract  book,  under  the  President's  proclamation  of  11th 
August,  1823,  lot  No.  1,  north  side  of  Bayou  Goula,  is  there 
registered  in  the  order  of  sale,  but  opposite  is  written,  in  the 
handwriting  of  Samuel  H.  Harper,  the  then  register,  "sold." 
Mr.  Harper  had  previously  *allowecl  Goodbee's  pre-  r*ccQ 
emption,  and  he  therefore  marked  the  lot  as  sold  on  ^ 
the  tract  book,  under  the  proclamation. 

But  even  if  the  land  had  been  offered  at  public  sale,  the 
private  entry  of  Hughes  was  void,  because  the  register  and 
receiver  had  no  authority  to  sell  and  receive  the  purchase- 
money  of  lands  which  had  been  already  sold.  The  lands 
authorized  to  be  sold  are  the  public  lands  of  the  United 
States.  Act  of  24th  April,  1820,  1  Land  Laws,  323.  The 
land  in  question  had  become  the  property  of  Goodbee,  under 
the  act  of  1814,  by  the  allowance  of  the  preemption  claim  by 
tlie  register  and  receiver,  whose  decision  by  the  terms  of  the 
act  is  conclusive :  "  And  in  every  case  where  it  shall  appear 
to  the  satisfaction  of  the  register  and  receiver,  that  any  per- 
son who  has  delivered  his  notice  of  claim  is  entitled,  accord- 
ing to  the  provisions  of  this  act,  to  a  preference  in  becoming 
the  purchaser  of  a  quarter-section  of  land,  such  person  so 
entitled  shall  have  a  right  to  enter  the  same,"  &c.  See 
Wilcox  V.  Jackson^  13  Pet.,  498.     The  sale   and  patent  to 
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Hoghes  were,  therefore,  made  and  issued  without  authority 
of  law,  and  void. 

By  the  demurrer,  Hughes  admits  the  charge  in  the  bill, 
that  he  represented  the  land  to  be  liable  to  entry  and  sale. 

III.  That  the  land  was  subject  to  preemption  by  Goodbee, 
and  his  claim  thereto  properly  allowed. 

It  does  not  appear  at  what  date  Goodbee  made  his  applica- 
tion, it  having  no  date ;  but  it  is  certain  his  claim  was 
allowed  on  the  22d  of  Februaiy,  1822,  and  that  he  paid  the 
purchase-money  on  the  26th,  for  ^one  hundred  and  six^ 
superficial  acres  of  land,  in  the  parish  of  Iberville,  desig- 
nated as  No.  1  by  the  surveyor,  to  which  he  has  a  preemp- 
tion right,  according  to  the  certificate  of  the  register.  No.  8, 
exhibited  to  me.*'  At  the  date  of  the  payment,  it  is  therefore 
clear  that  the  lands  had  been  surveyed.  In  the  following 
year  all  the  lands  in  the  township  wluch  had  been  surveyed 
were  proclaimed  for  public  sale  by  the  President. 

In  order  that  the  court  may  understand  why  the  land  was 
designated  lot  No.  1,  it  is  necessary  to  state  that,  by  the  sec- 
ond section  of  the  act  of  3d  March,  1811,  the  surveyors  were 
^authorized,  in  arranging  and  dividing  such  of  the  public 
lands  in  the  said  Territory  (Orleans),  which  are  or  may  be 
authorized  to  be  surveyed  and  divided,  as  are  adjacent  to 
any  river,  lake,  creek,  bayou,  or  watercourse,  to  vary  the 
mode  heretofore  prescribed  by  law,  so  far  as  relates  to  the 
contents  of  the  tracts,  and  to  the  angles  and  boundary  lines, 
and  to  lay  out  the  tracts,  as  far  as  practicable,  of  fifty-eight 
poles  in  front  and  four  hundred  and  sixty-five  poles  in  depth, 
of  such  shape  and  bounded  by  such  lines  as  the  nature  of  the 
♦5601  ^^^"^^y  ^^^  render  *practicable  and  most  conven- 
J  ient,"  &c.  (1  Land  Laws,  190.)  In  the  first  sur- 
veys made  in  Louisiana,  therefore,  the  public  lands  on  water- 
courses were  always  laid  out  according  to  the  mode  abbve 
directed,  which  was  the  ancient  French  and  Spanish  mode, 
— a  narrow  front  on  a  stream,  and  running  back  for  quan- 
tity. The  number  of  acres  embraced  within  the  area  of  the 
measures  given  is  one  hundred  and  sixty  acres,  or  there- 
abouts. On  the  plats,  these  numbers  were  numbered  continu- 
ously, sometimes,  where  the  watercoui-se  was  long,  running 
through  many  townships.  In  the  township  in  which  the 
land  in  question  is  situated,  they  are  numbered  1,  2,  &c.  on 
the  north  side  of  Bayou  Goula ;  and  1,  2,  &c.  on  the  south 
side.  In  the  proclamation  of  1823,  they  are  proclaimed  as 
lots  numbered  in  tlie  same  way,  lying  on  the  north  and  south 
sides  of  the  bayou. 

The  General  Land-Office  has  uniformly  allowed  preemptions 
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under  the  act  of  1814,  on  the  land  thus  surveyed ;  and  in  cases 
where,  by  the  subseauent  surveys  of  the  adjacent  lauds,  these 
lots  have  been  found  to  contain  more  than  one  hundred  and 
sixty  acres,  they  have  allowed  the  preemptor  to  enter  the  addi- 
tional number  of  acres.  As  having  some  bearing  on  this,  see 
the  first  section  of  the  act  of  29th  April,  1816  (1  Land  Laws, 
281),  which  seems  to  have  been  made  to  correct  a  construc- 
tion of  the  land-oflBce  with  respect  to  preemptions  under  the 
acts  of  1818  or  1814,  to  be  found  in  2  Land  Laws,  no.  220, 
221.  The  other  portions  of  the  townships  directed  to  be  sur- 
veyed on  the  watercourses  were  surveyed  in  the  usual  manner, 
into  sections  of  a  mile  square,  and  fractional  sections,  and  these 
were  connected  with  the  watercourse  surveys,  the  whole  form- 
ing one  connected  plat.  When  this  was  done,  the  whole  sec- 
tions, fractional  sections,  and  lots  were  numbered  anew  as 
sections,  the  lots,  however,  also  retaining  their  original  num- 
bers. For  instance,  in  this  particular  case,  the  land  stands  on 
the  completed  plat  both  as  lot  No.  1  and  section  54.  The 
survey  of  the  township  on  which  the  land  in  question  lies  was 
not  completed  until  1830.  When  the  surveys  were  completed, 
lot  No.  1  was  found  to  contain  one  hundred  and  seventy-five 
acres,  and  for  the  additional  number  of  fifteen  acres,  the  par- 
ties who  now  hold  under  Goodbee  paid  the  receiver  on  the  3d 
of  April,  1846. 

By  the  allowance  of  the  preemption,  in  1822,  Goodbee,  as 
the  representative  of  Beedle,  acquired  the  land  in  question, 
and  the  United  States  parted  with  all  their  interest  in  it.  In 
Carrol  v.  Safford^  3  How.,  461,  in  speaking  of  the  liability  of 
lands,  held  by  purchasers  from  the  United  States  who  had  not 
received  their  patents,  to  State  taxes  upon  them,  the  courts 
say,  ^^  Lands  which  have  been  sold  by  the  United  States  can 
in  *no  sense  be  called  the  property  of  the  United  States.  r*ca\ 
They  are  no  more  the  property  of  the  United  States  '- 
than  lands  patented.'* 

The  land  in  question  now  forms  part  of  a  valuable  sugar- 
plantation.  It  is  respectfully  submitted,  that  the  decision  of 
the  court  below  ought  to  be  reversed. 

Mr.  HenderBon  made  the  following  points. 

First  Point.  This  case  must  be  dismissed  for  want  of  juris- 
diction, because  the  plaint  is  a  libel  or  information  by  the 
District  Attorney  of  the  United  States,  filed  in  behalf  of  the 
United  States,  but  not  in  the  name  of  the  United  States,  and 
filed  in  equity  (not  in  admiralty).  This  in  England,  in  behalf 
of  the  crown,  might  be  proper.  The  "crown  officer  "  proceeds 
officially  and  in  his  own  name.     Story,  £q.  PI.,  §  49  and  §  8. 
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frfj  *;tT. t-j  c»-nwr*jTer>i-rs,  ti>  which  the  United  States 

ftfli.i  'be  a  partj."  Cor^t.  U.  S^  art.  ^  §  ±  And  bj  the 
Jndiciarr  Act  -^f  17*1^.  i  11»  the  ^iiris«iiction  of  ilie  Circuit 
Court  of  thrf?  United  States  at  c»  'mnioQ  law.  or  in  eqaitr*  shall 
OTiIv  be  invoked  br  the  United  States  when  the  ralue  in  dis- 
pute i^  er^aal  to  io^Y)  or  more,  and  they  are  *^plaintifi&  or 
petitioners.'' 

By  the  act  for  the  better  organization  of  the  Treasury 
Department,  loth  May,,  l^^i),  §  1,  the  agent  of  the  treasoiy 
is  to  ^sa[ieniitend  all  orders,  suits,  or  proceedings  in  law  or 
eqnity,  for  the  recovery  of  money,  chattels,  lands^  tenements, 
or  hereditaments,  in  the  name  and  for  the  use  of  the  United 
States.''     See  alf^)  §  7,  same  act. 

By  the  act  of  29th  May,  1830,  this  agency  is  transferred  to 
the  Solicitor  of  the  Trea^^ary,  but  the  manner  of  bringing  suits 
remains  anchanged.    See  §§  3,  5,  and  8. 

Second  Point.  Tlie  case  should  be  dismissed,  because  there 
IS  no  appreciable  value  in  the  matter  sought  to  be  decreed  by 
the  prayer  of  the  relator,  as  between  the  United  States  and 
the  defendants.  The  United  States  do  not  claim  the  land, 
but  only  the  surrender  of  a  patent,  for  which  Hughes  gave 
§219.32,  and  which,  as  consequence,  he  would  receive  back  if 
the  patent  was  cancelled.    Act  of  17^59,  §  11. 

Third  Point.  The  case  should  be  dismissed,  because  there 
is  no  authority,  by  any  law  of  the  United  States,  for  the  courts 
of  the  United  States  to  repeal  or  cancel  a  patent  for  land  sold 
by  the  government,  when  the  United  States,  as  in  this  case, 
show  that  they  have  neither  land  nor  money  to  gain  by  such 
decree.  In  other  words,  it  is  shown  the  United  States  have 
no  interest  in  this  suit ;  but  interpose  only  as  an  act  of  grace, 

♦/>r21  o'^*^^*^"^?  ^"^y  ^^  ^^6  office  of  prerogative.  Had 
J  Hughes  defrauded  the  government  of  its  lands,  the 
United  States  would  have  the  same  right  as  a  citizen  to  sue 
in  equity  to  cancel  our  title.  But  a  land  patent  (so  called) 
for  lands  sold  by  the  United  States,  is  only  a  deed  of  bargain 
and  sale.  It  has  nothing  of  the  grace  or  generosity  of  royal 
favor.  It  is  in  no  legal  sense  a  grant.  But  by  acts  of  Con- 
gress of  2d  March,  1833,  §  1,  and  4th  July,  1831,  §  6,  the 
title  issued  is  called  a  patent,  whether  for  lands  granted  or 
sold ;  yet  it  is  only  in  virtue  of  these  qualities  of  grant  that  it 
is  in  England  the  prerogative  of  the  crown  to  repeal  patents. 
6  Com.  Dig.,  tit.  Patent  (F),  pp.  280,  281. 

But  even  there,  if  the  same  thing  be  twice  granted,  the  seir^ 
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fdciaB  to  repeal  shall  be  brought  by  the  first  patentee,  and 
not  by  the  king.     Id.,  p.  281  (F.  4). 

This  prerogative  is  of  the  common  law.  But  the  United 
States  have  no  right  to  such  prerogative.  6  Pet.,  35.  And 
have  no  common  law.  7  Cranch,  32 ;  8  Pet.,  658 ;  3  How., 
104. 

The  United  States  in  selling  land,  and  in  all  matters  of 
contract,  does  not  assert  its  sovereignty,  but  acts  as  a  citizen. 
9  Wheat.,  907.  Constitutional  governments  cannot  pro- 
nounce their  own  deeds  void  for  any  cause.  6  Cranch,  132. 
They  are  estopped  by  their  deed.  6  Cranch,  137.  An  inno- 
cent purchaser  of  a  government  may  plead  purchase  for  valu- 
able consideration.     6  Cranch,  135. 

It  is  against  public  policy,  that  the  land-ofBcers  should 
elect  their  favorite  between  two  citizens  claiming  the  same 
land  by  purchase,  and  involve  the  United  States  as  a  partisan 
in  the  strife.  And  it  is  against  the  practice  of  the  land-oflBce. 
See  President  Jackson's  Instruction,  2  Pub.  Land  Laws,  no. 
60,  p.  93;  Instructions  4  and  5,  Opin.  Attorney-General, 
Vol.  II.,  no.  57,  pp.  86  and  87 ;  Id.,  no.  88. 

And  the  act  of  12th  January,  1825  (Land  Laws,  402), 
which  directs  that  purchasers  of  land  from  the  United  States, 
where  the  purchase  is  void  by  reason  of  a  prior  sale,  shall  be 
entitled  to  repayment  of  the  purchase-money,  "on  making 
proof,  to  the  satisfaction  of  the  Secretary  of  the  Treasury,  that 
the  same  was  erroneously  sold,"  clearly  contemplates,  that 
the  purchaser  shall  establish  the  fact  in  some  sufficient  man- 
ner, and  not  that  the  department,  as  its  duty,  shall  decide  the 
fact,  and  force  its  judgment  upon  the  purchaser. 

And  in  this  form  of  suit  Hughes  cannot  litigate  his  rights 
with  his  co-defendants,  nor  can  have  any  decree  in  his  favor, 
but  the  dismission  of  this  plaint ;  for  which  he,  by  his  de- 
murrer, and  his  co-defendants  by  answer,  both  pray. 

Fourth  Point.  The  fact  is  so,  and  the  court,  on  inspection 
of  the  information  filed,  will  not  fail  to  perceive  it,  that  the 
real  *conte8tant  parties  to  the  property  or  title  in  issue  r#cgQ 
are  the  co-defendants  Sewall  and  Hudson  on  one  side,  •• 
and  D.  M.  Hughes  on  the  other.  All  are  shown  on  the  face 
of  the  bill  to  be  residents  of  the  State  of  Louisiana,  viz. 
Sewall,  a  resident  on  the  land  in  controversy,  Hudson  an 
infant  ward  of  the  State,  and  Hughes  a  citizen  of  Red  River. 
For  such  a  case  as  this,  no  jurisdiction  of  parties  in  the  Cir- 
cuit Court  of  the  United  States  obtains.  And  hence  this  case 
should  be  dismissed. 

Fifth  Point.  If  the  United  States,  or  their  attorney,  had  a 
right  to  institute  this  suit  (which  we  deny),  yet  no  law  of 
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CoDgresB  can  be  produced  to  antborize  an  iq^ieal  by  die 
United  States  in  snch  a  case ;  and^  without  direct  legislation 

fsrmits  the  appeal,  none  is  allowed.    6  Pet^  49lr-497 ;  11 
eL,  166 ;  1  How.,  265 ;  3  How.,  104  and  317 ;  8  How^  121. 

Nor  is  it  shown  that  the  matter  in  issue  between  the  United 
States  and  defendants  is  of  value  #2,000.  And  hence  the 
appeal  should  be  dismissed. 

Sixth  Point.  But  if  this  court  asserts  jurisdiction  of  tbe 
cause,  we  nevertheless  maintain  the  decree  of  dismissian  was 
right,  not  only  for  the  causes  shown  in  the  points  1,  2,  3,  and 
4  preceding  (which  are  all  involved  in  the  demurrer),  but 
also  that  the  merits  of  the  case  made  in  the  biU  are  with  tbe 
demurrant,  because  no  valid  right  of  preemption  is  shown  in 
Goodbee  to  the  land  patented  to  Hughes. 

We  might  admit,  without  prejudice  to  our  case,  that  what 
the  land-officers  have  decided  in  favor  of  Goodbee's  preemp- 
tion is  conclusive  against  us  so  far  as  within  their  jurisidiction. 
But  we  maintain  the  allowance  of  this  preemption  is  most 
palpably  without  law,  and  against  law.  Omitting  to  note  for 
the  present  the  numerous  blunders  of  varied  descriptions  and 
misdescriptions  of  the  lands  in  controversy,  it  is  shown  by  the 
patent.  Exhibit  E,  that  the  land  sold  to  Hughes  is  Sec.  54,  T. 
10,  K.  1 2,  containing  175^^  acres.  And  this  is  the  tract  of 
land  said  by  the  bill,  and  by  Exhibit  D,  to  have  been 
originally  described  as  lot  No.  1,  but  is  subsequently  correctly 
described  as  Sec.  54.  We  note,  then,  first,  that  this  is  an 
irregular  section,  which  could  only  bear  the  number  54  by 
beine  a  private  claim,  and  from  this  cause  having  the  accuinu- 
lated  number  over  the  thirty-six  sections  which  compose  a 
township  of  the  public  suiTcys.  Act  of  Congress,  18th  May, 
1796,  §  2  (Land  Laws,  50,  51) ;  Act  of  6th  March,  1820,  §  6 
(Land  Laws,  822).  As  an  irregular  section,  and  an  entire 
section,  it  is  fractional,  including  but  175  acres.  The  bill 
shows  tliis  preemption  was  claimed  and  accoi\led  under  the 
fifth  section  of  the  act  of  12th  April,  1814  (Land  Laws,  244), 
which  extends  the  act  of  5th  February,  1813  (Land  Laws, 
*5641  ^^^)9  ^^  Louisiana.  The  claim,  *then,  in  Louisiana 
^  must  be  under  '^  the  same  restrictions,  conditions,  pro- 
visions, and  regulations  in  every  respect,"  as  by  act  of  1813 
is  provided.  Act  of  1813,  §  1,  provides,  ^^  that  no  more  than 
one  quarter-section  shall  be  sold  to  any  one  individual,  in 
virtue  of  this  act,  and  the  same  shall  be  bounded  by  the  sec- 
tional and  divisional  lines,"  &c.  See  Secretary  Crawford's 
Opinion,  2  Land  Laws,  539,  no.  478,  that  only  a  quarter- 
section  is  allowable.  And  §  2  requires  that  the  applicant,  in 
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his  notice  of  claim,  ^^  shall  particularly  designate  the  quarter- 
section  he  claims." 

On  the  law,  then,  it  is  clear  beyond  doubt  that  the  land- 
officers  had  no  power  or  jurisdiction  to  grant  preemptions  to 
entire  sections,  or  fractional  sections,  or  to  any  quantity 
exceeding  a  divisional  quarter.  And  such  was  the  construc- 
tion of  the  Attorney-General,  in  1814,  of  this  act,  on  this 
point.  2  Land  Laws,  Op.  no.  220  and  no.  221.  And  the  same 
construction  of  this  act,  when  extended  to  Florida,  by  act  of 
22d  April,  1826,  is  adhered  to  by  the  Attorney-General  in 
1826.  See  Op.  no.  830.  And  the  same  principle  is  decided 
in  Opinion  no.  7. 

These  authorities  seem  quite  conclusive  that  the  allowance 
of  this  preemption  was  against  the  plainest  provisions  of  the 
law,  and  the  direct  instructions  of  the  superior  department, 
and  therefore  void.  8  How.,  664, 665  ;  18  Pet.,  619 ;  4  How., 
602. 

Seventh  Point.  The  preemption  was  void  in  its  allowance, 
because  before  survey  of  the  land,  by  which  its  number  and 
subdivision  could  be  known,  or  its  allowance  validated.  2 
Land  Laws,  no.  399. 

The  bill  affects  to  make  it  an  equitable  merit,  that,  when 
this  application  was  made  and  allowed,  neither  the  applicant 
nor  the  land-officers  knew  on  which  side  the  Bayou  Goula 
this  preemption  lay ;  and  therefore  it  was  assumed  to  lay  on 
both  sides,  but  "  principally  on  the  north  side."  That  they 
did  not  know  its  number  and  sectional  division,  its  contents 
and  quantity,  because  it  had  not  been  surveyed.  The  argu- 
ment in  the  bill,  that  these  deficiencies  resulted  and  continued 
from  a  delay  to  "  connect  the  public  surveys,"  is  sheer  non- 
sense. The  connection  of  the  surveys  does  not  affect  the 
actual  surveys  of  the  separate  parcels  and  divisions.  This 
manifest  disregard  of  the  law  is  seen  in  Exhibit  B,  which 
shows  Goodbee's  claim  to  be  in  the  county  of  Iberville,  on  the 
Mississippi  River,  and  for  160  acres  exactly.  There  is  no 
township,  range,  section,  or  quarter-section,  nor  the  Bayou 
Goula,  mentioned  in  this  registry  of  preemption.  And  Ex- 
hibits Nos.  1,  2,  3,  4,  with  Sewall  and  Hudson's  answer,  show 
that  no  particular  lot  or  division  was  applied  for  or  granted ; 
but  only  "  160  superficial  acres,"  and  this  proven  to  lie  on 
"both  sides  of  the  Bayou  Goula."  And  *the  applica-  r*r^c 
tion  was  expressly  granted  by  the  register,  "  subject  to  *- 
the  sectional  and  divisional  lines  to  be  hereafter  run."  Is  it 
vonderful,  with  such  records  of  entry,  that  the  land  should 
apparently  remain  unsold? 

But  all  this  was  palpably  and  expressly  against  the  law  of 

Vol..  xr.— 88  698 


565  SUPREME  COURT. 

The  United  Stotes  r.  Hughes  et  al. 

- ' — 

1813,  §§1  and  2,  which  distinctly  requires  that  the  land  shaU 
only  be  claimed  or  allowed  after  survey,  and  must  be  sought 
for  and  granted  by  its  specific  subdivisions.  And  see  Instruc- 
tions, 2  Land  Laws,  p.  384,  no.  309. 

Eighth  Point.  The  alleged  preemption  was  clearly  void, 
because  not  paid  for  by  entry,  &c.  two  weeks  before  the  period 
assigned  for  the  public  sales,  and  therefore  forfeited.  Act  of 
181§,  §  2. 

It  is  unnecessary  to  inquire  with  what  indulgence  the  land- 
office  might  have  regarded  the  numerous  and  palpable  viola- 
tions of  law  which  this  preemption  encounters.    It  now  rests 
on  law,  in  contest  with  a  purchaser  who  has  paid  his  money 
and  got  a  legal  title,  and  who  has  a  right  to  combat  this 
alleged  superior  equity  by  any  circumstance  which  may  impair 
it.     7  Wheat.,  6.    We  know  not,  on  this  demurrer,  at  what 
precise  time  this  land  was  exposed  to  public  sale  ;  but,  on  the 
presumptions  of  law,  Hughes  could  not  have  entered  it  as 
public  lands,  till  after  it  was  offered  for  sale  at  public  outcry. 
Exhibit  C  shows  us  it  was  offered  at  public  sale  under  the 
President's  proclamation  of  11th  August,  1828.    And  these 
instructions  or  regulations  were  of  like  import  with  those  of 
1st  January,  1836  (2  Land  Laws,  p.  125,  no.  81),  and  which 
last  was  in  force  when  Hughes  purchased.     And  this  court 
will  presume  what  was  required  by  the  regulations  to  be  done 
was  in  fact  done.    Therefore,  this  land  was  offered  for  sale 
on  public  notice,  before  Hughes  bought  it.    And  the  bill 
shows,  and  Exhibit  D  shows,  that  this  preemption  was  not 
paid  for  till  3d  April,  1846,  being  ten  years  after  Hughes  had 
entered  and  paid  for  it.    Now,  if  Goodbee  had  a  preemption 
right  in  1822  to  this  tract  of  land,  the  act  of  1813,  §  2, 
expressly  forfeits  it,  if  not  entered  before  offered  for  sale  (2 
Land  Laws,  p.  112,  no.  72 ;  Id.,  p.  118,  no.  77).   And  the  price 
must  all  have  been  paid  at  the  time  of  entry,  by  act  of  24th 
April,  1820  (2  Land  Laws,  p.  384,  no.  309).  And  if  the  land- 
onicers  had  any  power  to  indulge  Goodbee  for  part  payment 
of  this  land,  it  certainly  could  not  lawfully  extend  to  ten 
years  after  they  had  sold  it  to  another,  and  for  which  delay 
no  excuse  is  given ;  and  it  is  not  pretended  the  public  surveys 
were  not  connected  when   Hughes  purchased  the  land  in 
1836. 

Ninth   Point.      This   preemption,  as  against  Hughes,  a 

purchaser   with    legal    title,   is   void,   also,   for    vagueness, 

*5661  *'"^sdescription  and  uncertainty,  and  to  which  the  acts 

-■  of  the  claimant,  more  than  those  of  the  land-officers, 

contributed. 

He  had  applied  and  paid  for  160  superficial  acres,  lying  on 
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both  sides  of  the  Bayou  Goula,  which  had  no  survey,  bound- 
ary, sectional  subdivision,  quantity,  township,  or  range,  which 
could  identify  it,  or  give  it  specific  location.  Claimed  as 
lying  on  both  sides  of  Bayou  Goula,  and  registered  (see 
Exhibit  B  as  lying  on  the  Mississippi  River,  could  Hughes, 
or  any  one,  be  admonished  it  lay  on  the  north  side  of  Bayou 
Goula  ?  Claiming  160  acres  and  no  odd  hundredths  or  other 
excess,  who  was  bound  to  know  it  was  a  tract  of  175^^ 
acres  ?  Claimed  and  registered  by  some  careless,  unmeaning, 
and  unauthorized  designation  of  lot  No.  1,  who  would  sus- 
pect Sec.  54,  T.  10,  R.  12,  was  meant  and  intended  by  such 
description  ? 

Now,  on  this  demurrer,  we  claim  to  discriminate  as  to  what 
the  record  was  when  Hughes  purchased  on  the  14th  of  May, 
1836,  and  what  subsequent  conjectures,  annotations,  and  in- 
terlineations have  made  it. 

There  was,  then,  when  Hughes  purchased,  no  Sec.  64,  T. 
10,  R.  12,  assigned  as  Goodbee's  preemption,  nor  the  Sur- 
veyor-Generars  commentary,  of  date  27th  May,  1844,  that 
Goodbee's  160  superficial  acres  had  increased  to  175^^,  as  per 
Exhibit  A.  And  Register  Laidlaw  had  not  then  discovered, 
as  he  did  in  1846,  that  the  word  "  sold,"  written  in  the  tract 
book,  opposite  to  this  designated  lot,  meant  sold  to  Goodbee, 
rather  than  Hughes,  who  had  purchased  it  ten  years  before 
this  discovery.  And  the  pencilled  name  of  "  Hudson,"  in 
1836,  in  same  book,  but  fairly  implies  that  it  was  put  there 
after  Hughes  bought  the  land  the  same  year.  But  neither  of 
these  is  so  remarkable  as  that,  Goodbee  not  having  paid  for 
the  land  up  to  date  (1846),  and  with  the  averment  in  the 
bill  that  the  "  assigns  "  of  Goodbee,  on  the  3d  of  April,  1846, 
paid  up  the  arrearage  due  on  this  preemption,  yet  the  register 
gives  his  certificate  of  the  same  date,  that  Goodbee,  on  the 
26th  of  February,  1822,  purchased  lot  No.  1,  or  Sec.  54,  T. 
10,  R.  12,  containing  176^^^  acres,  for  which  he  made  "  pay- 
ment in  full,  as  required  by  law."  While  on  the  same  date, 
as  shown  by  the  same  Exhibit  D,  the  receiver  certifies  that 
Goodbee,  on  the  3d  of  April,  1846,  paid  him  $19.32,  being 
residue  in  full  for  this  same  land.  How  much  these  post- 
dated certificates,  contradictions,  and  transmutations  of  the 
records  shall  receive  the  sanction  of  the  court,  and,  by  their 
retrospective  operation,  conduce  to  deprive  Hughes  of  his 
title,  is  submitted  with  but  little  apprehension  as  to  the  con- 
clusions which  must  be  arrived  at. 

The  charges  in  the  plaint,  that  Hughes  falsely  represented 
to  the  land-officers  that  this  section  was  subject  to  entry,  r«f  ^ir 
and  *that  he  falsely  represented  he  was  entitled  to  ^ 
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have  the  patent,  and  thus  obtained  his  title,  we  regard  as 
meaning  notliing  available  to  the  case,  though  met  ou  de- 
murrer. No  presumption  of  law  can  be  entertained  that  the 
land-officers  acted  on  the  verbal  representations  of  Hughes, 
and  were  so  childishly  cajoled,  instead  of  the  evidences  of 
their  records,  and  the  laws  and  instructions  which  guide  them 
in  like  cases.  Besides,  Exhibit  C  expressly  reports  this  land 
to  have  been  offered  at  public  sale,  by  the  proclamation  of 
the  President,  before  Hughes  purchased  it.  And  to  these 
acts,  which  were  the  prerequisites  in  law  that  put  the  laud  in 
market,  Hughes  is  not  charged  with  being  accessory. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  attorney  of  the  United  States  for  the  District  of 
Louisiana  on  behalf  of  the  United  States,  filed  an  information 
in  the  nature  of  a  bill  in  chancery,  against  David  M.  Hughes, 
having  for  its  object  the  repeal  and  surrender  of  a  patent  for 
175i^oV  acres  of  land,  made  to  Hughes  by  the  President  of  the 
United  States,  April  16,  1841.  The  bill  proceeds  on  the 
ground  that  said  patent  was  fraudulently  obtained,  being  in 
violation  of  the  rights  of  SewuU  and  Hudson,  deriving  title 
from  John  Goodbee,  who  entered  the  land  as  his  preemption 
claim  under  the  act  of  April  12,  1814,  paid  the  purchase- 
money,  and  got  a  certificate  of  purchase,  in  1822,  for  160 
acres ;  but  when  the  public  surveys  were  executed,  the  legal 
subdivision  was  found  to  contain  15 ,V^  acres  more,  to  which 
Goodbee's  right  of  preemption  also  extended. 

The  validity  of  Goodbee's  entries  depends  on  the  regula- 
tions of  the  land-office,  made  in  pursuance  of  statutes  enacted 
by  Congress ;  and  which  statutes  and  regulations  are  accu- 
rately set  forth  by  the  Attorney-General  in  his  argument  in 
tliis  cause,  and  need  not  be  further  stated  here. 

It  appears  that  in  1836  Hughes  entered  the  same  land  with 
full  knowledge  that  those  holding  possession  under  Goodbee's 
title  were  owners  and  cultivating  a  sugar-plantation  on  it. 
The  existence  of  Goodbee's  preemption  right  and  better  title 
was  overlooked  at  the  land-office  in  Louisiana,  where  the 
entry  of  Hughes  was  made;  and  again  at  the  General  Land- 
Office  until  after  his  patent  had  issued. 

As  the  bill  was  demurred  to,  no  dispute  can  be  raised  on  the 
question  of  fraud,  nor  can  any  doubt  exist  that  this  second 
purchase  was  fraudulently  obtained,  Sewall  and  Hudson  being 
notoriously  in  possession  of  the  land  as  owners  when  Hughes 
made  his  entry  at  the  land-office. 

1st.  The  first  and  main  objection  made  for  the  defendant 
Hughes  is,  that  this  proceeding  is  iniiiroper,  and  will  not  lie. 
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*It  is  to  be  regretted  that  this  was  not  a  simple  bill  r«;Li^o 
in  equity  brought  by  the  United  States  against  the  '• 
defendant  Hughes,  praying  that  the  patent  might  be  annulled 
and  surrendered  by  a  decree  in  chancery,  without  any  attempt 
of  assimilating  the  proceeding  to  an  information  brought  by 
the  Attorney-General  on  behalf  of  the  crown,  in  England,  to 
repeal  a  patent.  In  this  country,  the  lands  of  the  United 
States,  lying  within  the  States,  are  held  and  subject  to  be 
sold  (under  the  authority  of  Congress),  as  lands  may  be  held 
and  sold  by  individual  owners,  or  b)'  orduiary  corporations ; 
and  similar  remedies  may  be  employed  by  the  United  States 
as  ownei*s,  that  are  api)licable  in  cases  of  others.  This,  we 
think,  is  manifest.  It  was  so  held  in  the  case  of  King  et  al. 
V.  The  United  States^  3  How.,  773. 

In  substance,  this  is  a  bill  in  equity  for  and  on  behalf  of 
the  United  States,  because  of  an  injury  done  to  the  United 
States,  by  Hughes,  the  defendant,  and  we  will  not  dismiss  it 
for  want  of  form. 

By  the  Constitution,  Congiess  is  vested  with  power  to  dis- 
pose of  the  public  lands,  and  to  make  all  needful  rules  and 
regulations  respecting  them.  Under  existing  regulations, 
Goodbee  had  a  right  to  enter  the  land  in  dispute  in  exclusion 
of  others,  and  did  so  ;  and  the  United  States,  as  owner,  hav- 
ing been  paid  for  the  land,  was  bound  to  make  the  purchaser 
a  title,  in  the  same  manner  that  an  individual  would  have 
been  bound  under  similar  circumstances. 

As  the  patent  to  Hughes  is  a  conveyance  of  the  fee,  the 
United  States  stand  divested  of  the  legal  title,  and  therefore 
cannot  fulfil  their  engagement  with  Goodbee  and  his  alienees, 
to  whom  they  stand  bound  for  a  legal  title,  until  the  grant  to 
Hughes  is  annulled. 

It  is  manifest  that,  if  the  agents  of  an  individual  had  been 
thus  imposed  on,  the  conveyance  could  be  set  aside  because 
of  mistake  on  part  of  such  agents,  and  fraud  on  part  of  the 
second  purchaser,  in  order  that  the  first  contract  could  be 
complied  with.  Nor  can  it  be  conceived  why  the  govern- 
ment should  stand  on  a  different  footing  from  any  other  pro- 
prietor. 

Hughes  has  no  right  to  complain,  for  so  soon  as  it  was  dis- 
covered that  he  had  defrauded  the  government,  and  those 
claiming  under  it,  his  purchase-money  was  tendered,  and  a 
surrender  of  the  patent  demanded;  but  he  refused  to  receive 
the  money,  or  surrender  his  legal  advantage. 

2d.  The  demurrer  having  been  sustained,  and  the  bill  dis- 
missed by  the  Circuit  Court,  it  is  insisted  here  that  no  appeal 
would  lie,  because  the  matter  in  dispute  does  not  appear  to 
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have  amounted  to  #2,000.  All  the  assignmentB  from  Good- 
bee  down  to  the  present  owners  (Sewall  and  Hadson)  are 
0t^qi  ^exhibited  with  the  bill,  as  a  part  thereof;  the  first  of 
-I  which  is  a  notarial  conveyance  from  Groodbee  to  Bush, 
dated  in  1822.  It  states  that  the  consideration  of  $2,000  had 
been  paid  for  the  land ;  and,  there  being  a  sugar-plantation 
on  it,  we  assume  its  value  to  be  quite  equal  now.  As  we  are 
bound  by  complainant^s  allegation  of  value,  no  controversy 
can  be  raised  on  the  fact.  If,  however,  any  objection  existed, 
value  could  be  proved  here  in  like  manner  as  is  usually  done 
in  cases  of  ejectment,  where  there  is  no  allegation  what  the 
property  in  dispute  is  worth. 

We  are  of  opinion  that  the  patent  to  Hughes  should  be 
vacated  and  annulled ;  and  accordingly  .order  that  the  decree 
of  the  Circuit  Court  of  the  District  of  Louisiana  be  reversed ; 
and  it  is  adjudged  and  decreed,  that  the  patent  made  to  David 
Michael  Hughes  by  the  President  of  the  United  States,  on 
the  16th  day  of  April,  A.  D.,  1841,  for  17&rtfir  acres  of  land, 
being  for  section  54  in  township  10  of  range  12  east,  in  the 
district  of  lands  subject  to  sale  at  New  Orleans,  Louisiana, 
be,  and  the  same  is  hereby,  vacated,  and  declared  null  and 
void.  And  it  is  also  ordered  and  decreed,  that  said  David 
Michael  Hughes  do,  within  one  calendar  month  from  the 
time  of  filing  and  entering  the  mandate  of  tins  court  in  the 
Circuit  Court  for  the  District  of  Louisiana,  surrender  said 
patent  to  the  clerk  of  tbe  aforesaid  Circuit  Court,  who  will 
certify  on  its  face  that  said  patent  is  annulled  by  this  decree ; 
which  certificate  he  will  sign  and  further  authenticate  under 
the  seal  of  this  court,  and  then  forward  said  patent  to  the 
Commissioner  of  the  General  Land-Office  at  Washington  city. 

And  it  is  further  adjudged  and  decreed,  that  said  David 
Michael  Hughes  be,  and  he  is  hereby,  for  ever  enjoined  from 
prosecuting  any  suit  in  law  or  equity  on  said  patent,  as  evi- 
dence of  title. 

OBDBB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  decreed 
by  this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed;  and  this  court, 
proceeding  to  render  such  decree  as  the  said  Circuit  Court 
ought  to  have  rendered,  doth  order,  adjudge,  and  decree,  that 
the  patent  made  to  David  Michael  Hughes  by  the  President 
of  the  United  States,  on  the  10th  day  of  April,  A.  d.,  1841, 
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for  section  54  in  township  10  of  range  12  east,  in  the  district 
of  lands  subject  to  sale  at  New  Orleans,  Liouisiana,  containing 
ITSiVt  acres  of  *land,  be,  and  the  same  is  hereby,  r^c^n 
vacated  and  annulled ;  that  the  said  David  M.  Hughes  ■- 
do,  within  one  calendar  month  from  the  time  of  filing  the 
mandate  of  this  court  in  the  said  Circuit  Coui-t,  surrender 
said  patent  to  the  clerk  of  said  court ;  that  the  said  clerk 
shall  certify  under  the  seal  of  the  said  court,  on  the  face  of 
the  said  patent,  that  it  is  annulled  by  this  decree,  and  then 
transmit  the  same  to  the  Commissioner  of  the  General  Land- 
OflBce  at  Washington  city ;  that  the  said  David  M.  Hughes 
be,  and  he  is  hereby,  for  ever  enjoined  from  prosecuting  any 
suit  in  law  or  equity  on  said  patent  as  evidence  of  title. 
And  it  is  further  adjudged  and  decreed,  that  this  cause  be, 
and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court, 
with  directions  to  carry  this  decree  into  effect,  and  for  such 
further  proceedings  to  be  had  herein,  in  comformity  to  the 
opinion  of  this  court,  as  to  law  and  justice  may  appertain. 


<»••< 


The  United  States,  Appellants,  v.  Thomas  Power's 

Heibs. 

The  twelfth  section  of  the  reg:alation8  of  O'Reilly  in  1770  required,  that  there 
should  be  an  order  of  surrey,  a  process  verbal  by  the  surveyor  of  the  prov- 
ince, three  copies  of  the  plat  made  out  by  him,  one  of  which  should  be 
deposited  in  the  office  of  the  scrivener  of  the  government,  and  Cabildo,  a 
second  delivered  to  the  governor,  and  the  third  to  the  proprietor,  to  be  an- 
nexed to  the  titles  of  the  grant. 

Where  a  grant  was  alleged  to  have  been  issued  by  the  Spanish  governor  of 
Louisiana  in  1781,  and  the  only  evidence  of  it  was  a  copy  taken  from  a  no- 
tary's book,  the  title  was  invalid. 

At  the  date  of  the  gn^ant,  viz.  1st  August,  1781,  the  Spanish  governor  of  Louis- 
iana was  the  only  military  commandant  of  that  part  of  West  Florida  in 
which  the  lands  granted  were  situated.  He  held  the  country  by  right  of 
conquest.  The  Spanish  laws  had  not  been  introduced  into  the  country,  and 
it  was  not  ceded  to  Spain  by  Great  Britain  until  1783.  The  governor  had 
therefore  no  authority  to  grant  land  in  1781. 

Under  the  acts  of  Congress  of  1824  and  1844,  the  District  Court  had  no  power 
to  act  upon  evidence  of  mere  naked  possession,  unaccompanied  by  written 
evidence,  conferring,  or  professing  to  confer,  a  title  of  some  description. 

Under  the  various  acts  of  Congress  relating  to  land  titles  in  that  tract  of 
country  between  the  Iberville,  the  Perdido,  and  the  thirty-first  degn^e  of 
north  latitude,  a  complete  title,  unrecorded,  is  not  barred  against  the  United 
States,  although  it  is  barred  against  any  private  claim  derived  from  the 
United  States. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 
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utz^'utd  \'T  \zjt  iitir^  :f  T^.  =-»  Power  to  UK  Distarict  Comt 
f  ,r  tiie  i.  uiLerL  Dir^iriii  -:f  llisgz^jc^  die  £rst  c-n  the  loth 
'A  JuL-e*  l^i'X  iLri  il»r  L^ricr  ci.  ti*  Uih  <rf  XoTembexw  IfrlS, 
ri:^ir:r  \zjt  ^-i  vf  1^24.  ^  reriTcd  mad  reaactad  by  tluu  of 
1^44.  ^-'-ji:::.7r.g  rro  rerj  T^UAbje  ^'^~**,  lyu^  <^ff  ^^  ecMist 
of  ti:je  ^Liie  cf  Mia-i»;:  j  i,  •:  -.  poGLie  lie  Bay  di  BiloxL 

'^*  J  set  f.  nL.  iLiU  before  tiie  rear  17^  Deer  Island  was 
occu^:^  wi:h  iLe  Terbal  o-iisent  of  the  proTincnl  anthon- 
tie%  bj  Pierre  Lac^e-ie  a&d  Pierre  Songy,  who,  on  tiie  11th 
of  September,  ITvX  »:M  all  tbeir  rigLu  to  Andr^  Juu?  5  ^**** 
on  the  Tib  of  March.  1761.  the  said  Jung  made  a  similar  safe 
to  IgDaee  Brontin ;  and  thau  on  the  Sth  of  A^il,  Brontiii 
sold  all  his  rights  to  Francisco  Camioada. 

That  afterwards,  on  the  l>t  of  Angosti  1781,  Caminada 
leeeived  a  grant  of  the  said  island  called  Deer  Island,  and 
another  called  Ship  Island,  from  Bernardo  de  Galvez,  th^i 
Spanij^h  governor  of  Ix'uisiana,  which,  it  is  alleged,  then  ex- 
tended to  the  east  beyond  the  said  islands,  as  follows,  vix. : — 

^Don  Bernardo  de  Galyez,  Knight  Pensioner  of  the  royal 
and  distinguished  Spanish  Order  of  Charles  the  Thurd, 
Colonel  of  the  Royal  Army,  Governor,  Intendant,  and  In- 
spector-General of  the  Province  of  Louisiana,  &c^  &c. 

•*  Considering  the  foregoing  acts  performed  by  Don  Fran- 
cisco Caminada,  which  establish  the  right  of  possession  which 
he  has  to  the  two  islands,  Deer  and  Ship,  situated  in  front  of 
the  coast  of  Biloxi,  recognizing  them  to  have  been  made  out 
agreeably  to  the  order  of  survey,  without  causing  prejudice 
to  the  neighbors  adjoining,  and  without  any  opposition  on 
their  part ;  on  the  contrary,  yielding,  as  it  appears,  their  as- 
sistance to  the  said  acts,  approving  them  as  we  do  approve 
them,  therefor  using  the  authority  which  the  king  has  con- 
fided to  us  (ptorgamo%)^  we  grant  in  his  royal  name,  to  the 
said  Don  Francisco  Caminada,  the  possession  of  the  aforesaid 
two  islands,  Deer  and  Ship ;  that  as  his  own  property  he  may 
dispose  of  them,  and  enjoy  them,  governing  himself  by  said 
acts,  and  observing  in  every  thing  that  which  has  been 
ordered  for  the  settlement  of  the  subject-matter. 

"We  give  these  presents,  signed  with  our  hand,  sealed 
with  the  seal  of  our  arms,  and  countersigned  by  the  und^> 
signed  Secretary  of  his  Majesty  for  this  government. 

^^  In  New  Orleans,  on  the  Ist  day  of  August,  1781. 

'^Bebnabdo  de  Gai;vib& 
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"  By  order  of  his  Excellency. 

^^  Manuel  Andbes  Lopez  de  Abmesto. 

"Registered  in  book  of  records  for  said  object,  in  the 
archives  of  my  office,  at  folio  14.  New  Orleans,  November 
8th,  1781- 

" Leonard  Mabange,  Notary'^ 

The  above,  being  a  notarial  copy,  was  the  only  evidence 
exhibited  of  the  grant.     The  original  was  lost. 

*The  petition  further  stated,  that  on  the  2d  of  De-  r^cyo 
cember,  1806,  Prosper  Prieur,  acting  as  the  testamen-  L 
taiy  executor  of  Caminada,  sold  the  two  islands  to  Thomas 
Power,  to  whom  the  petitioners  are  heirs. 

The  amended  petition  further  stated,  that  Caminada  was 
an  inhabitant  of  Louisiana,  where  he  lived  and  died;  that 
the  Surveyor-General  of  Mississippi,  acting  under  instructions 
of  the  Treasury  Department,  was  executing,  by  a  deputy,  a 
survey  of  the  islands,  which  had  not  been  completed;  but 
Deer  Island  was  estimated  to  contain  about  two  thousand 
acres,  and  Ship  Island. three  thousand  acres;  that  the  peti- 
tioners had  no  knowledge  or  information  of  any  adverse  claim 
of  title,  save  and  except  transient  and  temporary  squatter8<, 
who  from  time  to  time  had  occasionally  occupied  parts  of  each 
island ;  and  that  they  had  no  knowledge  or  belief  that  the 
title  was  ever  presented  by  their  ancestor  to  any  board  of 
commissioners  whatever. 

To  this  petition  the  district  attorney  filed  his  answer  on 
the  13th  of  January,  1847,  and  insisted  that  the  original  peti- 
tion was  not  filed  within  the  time  limited  by  the  act  of  1824 
and  the  act  of  1828  amendatory  thereto ;  and  that,  the 
amended  petition  not  having  been  filed  until  the  11th  of  No- 
vember, 1846,  the  petitioners  were  barred  and  precluded 
from  the  institution  of  any  suit  against  the  United  States,  who 
relied  upon  the  act  of  Congress  of  1828  as  limiting  the  right 
to  one  year.  But  if  it  should  be  decided  that  the  limitation 
was  two  years,  as  provided  in  the  act  of  1824,  they  still  in- 
sisted that  the  claim  was  barred,  the  amended  petition  not 
having  been  filed  within  two  years  from  the  passage  of  the 
act  of  1844.  The  answer  further  denied  the  grant  to  Camin- 
ada in  1781,  and  the  sale  by  his  testamentary  executor  to 
Power.  But  if  ever  such  a  sale  was  made,  they  denied  the 
right  of  the  executor  to  make  it,  or  to  divest  the  rights  of 
the  heirs  of  Caminada,  or  pass  any  title  to  Power.  They 
know  nothing  of  the  sale  from  Laclede  and  Songy  to  Jung^ 
or  of  the  sale  to  Caminada,  and  they  required  proof  of  tha 
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identity  and  rights  of  the  |iarties  elaimingr.  They  further 
denied  that,  at  the  time  of  the  alleged  grant  in  118V,  Camin- 
ada  was  an  inhabitant  of  Louisiana,  or  that  he  lived  and  died 
there,  or  that  any  order  of  survey  was  executed  for  Camin- 
ada  previous  to  the  date  of  said  alleged  grant.  The  answer 
further  stated,  that  the  allegations  in  the  petition  and  amend- 
ment were  not  suflSeient,  if  true,  to  authorize  a  decree  against 
the  United  States,  and  claimed  the  benefit  of  this  objection 
in  the  same  manner  as  if  it  had  been  relied  upon  by  a  de- 
murrer. 

Documents  were  filed  and  evidence  was  taken,  but  it  is  not 
material  to  state  the  substance  of  either. 
♦5731  *'"  November,  1848,  the  District  Court  decreed, 
-'  ^*'  tliat  the  claim  and  title  of  the  petitionei's  to  the  two 
islands  or  parcels  of  land  a^  before  described  be,  a^d  the  same 
are  hereby,  confirmed  to  them  in  full  pro{)erty,  the  said  origi- 
nal grant  or  title,  in  the  opinion  of  said  court,  being  good  and 
valid,  in  virtue  of  the  patent  therefor,  and  in  virtue  of  the 
treaty  of  St.  Ildefonso,  between  Spain  and  France,  of  date 
October,  1800,  and  of  the  treaty  of  Paris  of  1803,  for  the  ces- 
sion of  Louisiana  to  the  United  States,  and  by  the  laws  of 
nations,  and  by  the  acts  of  Congress  hereinbefore  referred  to, 
under  which  this  court  has  cognizance  of  said  case. 

^^And  it  is  further  adjudged  and  decreed,  that,  the  two 
several  islands  aforesaid  having  each  its  natural  boundary, 
a  survey  thereof  is  therefore  dispensed  with,  and  that  the 
petitioners'  title  be  confirmed  to  them  in  the  whole  extent  of 
the  natural  boundaries  of  said  islands  respectively ;  and  if^ 
on  investigation,  it  shall  appear  that  the  United  States  has 
heretofore  made  sale  of  all  or  any  part  of  said  islands,  then, 
as  to  such  sales,  the  title  hereby  confirmed  shall  stand  quali- 
fied and  inoperative  as  to  the  specific  land  so  sold,  and,  in 
place  and  stead  of  the  land  so  sold,  the  petitioners  shall  be 

{)erniitted  to  enter  a  like  quantity  of  land  within  the  same 
and  district,  which  may  be  subject  -to  sale  at  private  entry," 
The  United  States  appealed  to  this  court. 

The  appeal  was  argued  by  Mr.  Crittenden  (Attorney-Gen- 
eral), for  the  appellants,  and  submitted  upon  printed  argu- 
ment by  Mr,  Henderson^  for  the  appellees. 

Mr,  Crittenden  contended  that  the  decree  must  be  reversed, 
for  the  following  reasons. 

I.  That  on  the  Ist  of  August,  1781,  the  date  of  the  alleged 
grant,  Governor  Galvez  had  no  authority  to  make  the  grant 
of  Ship  Island  and  Deer  Island  to  Caminada,  the  cession  by 
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Great  Britain  to  Spain  of  that  part  of  the  country  where  they 
lie  not  having  been  made  until  the  definitive  treaty  of  peace 
of  the  3d  of  September,  1783. 

By  the  treaty  of  peace  of  1763,  between  Great  Britain, 
France,  and  Spain,  it  was  agreed  between  France  and  Great 
Britain,  "  that,  for  the  future,  the  confines  between  the  do- 
minion of  his  Britannic  Majesty  and  those  of  his  most  Chris- 
tian Majesty,  in  that  part  of  the  world,  shall  be  fixed  irrevo- 
cably by  a  line  drawn  along  the  middle  of  the  River  Missis- 
sippi, from  its  source  to  the  River  Iberville,  and  from  thence 
by  a  line  drawn  along  the  middle  of  this  river  and  the  Lakes 
Maurepas  and  Pontchartrain  to  the  sea ;  and  for  this  purpose 
the  most  *Chri8tain  king  cedes  in  full  right,  and  guar-  rmf^nA 
antees  to  his  Britannic  Majesty,  the  river  and  port  of  ^ 
Mobile,  and  everything  which  he  possesses,  or  ought  to  pos- 
sess, on  the  left  side  of  the  River  Mississippi,  with  the  excep- 
tion of  the  town  of  New  Orleans,  and  of  the  island  in  which 
it  is  situated,  which  shall  remain  to  France."  2  Clark's  Land 
Laws,  Appendix,  258. 

War  having  been  declared  by  Spain  against  Great  Britain, 
in  1779,  Galvez  proceeded  with  a  considerable  force  to  invade 
the  British  territory,  and  on  the  14th  of  March,  1780,  Fort 
Charlotte,  on  Mobile  River,  capitulated  to  him.  Pensacola 
also  afterwards  capitulated  to  him,  on  the  9th  of  May,  1781. 

The  treaty  by  which  Great  Britain  ceded  the  Floridas  to 
Spain  is  dated  the  20th  of  January,  1783. 

The  authorities  to  sustain  the  proposition  are,  1  Kent,  169 ; 
Wheat.  Elements,  572 ;  Clark  v.  U.  States,  3  Wash.,  104 ; 
U.  States  V.  Hayward,  2  Gall.,  601 ;  PoWs  Lessee  v.  Wendell, 
9  Cranch,  99;  Poole  v.  Fleeger,  11  Pet.,  210;  U.  States  v. 
Reynes^  9  How.,  127 ;  Davis  v.  Police  Jury  of  Concordia,  Id., 
280  ;  U.  Stdtes  v.  Heirs  of  D'Auterive,  10  How.,  609,  decided 
the  present  term. 

n.  That  there  is  no  sufficient  evidence  of  the  execution  of 
the  alleged  grant  by  Galvez,  and,  even  if  it  were  proved,  the 
claim  under  it  cannot  be  recognized,  because  the  said  alleged 
grant  was  not  presented  and  recorded  in  pursuance  of  the 
fourth  section  of  the  act  of  the  26th  of  April,  1812,  entitled 
"  An  act  for  ascertaining  the  titles  and  claims  to  lands  in  that 
part  of  Louisiana  which  lies  east  of  the  River  Mississippi  and 
island  of  New  Orleans."     2  Stat,  at  L.,  716. 

HL  That  if  the  grant  to  Caminada  were  valid,  the  peti- 
tioners have  shown  no  title  under  it  in  Thomas  Power,  or  in 
them  as  his  heirs,  as  required  by  the  act  of  1824.  The  deed 
by  Prieur  to  Power  is  not  proved,  and  if  it  were,  it  is  not 
shown  that  Prieur  had  any  authority  to  make  it. 
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IV.  That  the  petitions  were  not  filed  within  the  tiine 
limited  by  law^  and  should  have  been  dismissed. 

Mr.  HenderBon^  for  the  defendants  in  error,  made  the  fol- 
lowing points. 

First  Point.  The  title  of  petitioners  rests  on  a  fall,  com- 
plete, and  perfect  grant, — ^a  patent,  the  original  of  which  is 
filed  in  this  case,  and  is  sixty-nine  years  old.  It  was,  and  is, 
effective  against  all  private  persons,  without  further  confir- 
mation by  the  United  States ;  and  when,  as  now,  rightfully 
exhibited  against  the  United  States,  is  equally  valid  against 
them,  as  perfect  evidence  of  private  property ;  and  though  a 
full  legal  title, — a  "Spanish  grant," — ^is  within  the  direct 
*^7^1  ^c^S^^izance  of  the  first  section  of  the  act  of  1824,  and 
J  the  proper  subject  of  this  statutory  jurisdiction  in 
equity.     9  Peters,  738. 

Second  Point.  The  title,  out  of  the  United  States,  bein^ 
perfect,  legal,  and  indefeasible,  the  only  question  remaining 
is  the  right  of  the  petitioners  to  that  title. 

Our  fii'st  position  on  this  point  is,  that  the  United  States 
have  no  right  or  jurisdiction  to  try  the  question  of  title  be- 
tween the  heirs  of  Caminada,  the  grantee,  and  the  heirs  of 
Power,  who  claim  as  assignees  of  the  grantee.     That,  while  it 
may  be  a  matter  of  judicial  propriety  that  the  United  States 
should  require  a  primd  facie  shovring  by  the  petitioners  that 
they  properly  represent  the  "  claim     in  controversy,  yet  they 
have  no  right  to  demand  an  issue  to  try  that  question  as  be- 
tween parties  not  before  the  court.     It  is  tor  the   United 
States,  under  the  law  of  1824,  to  test  the  validity  of  the  claim, 
and  ascertain  if  the  land  in  controversy  is  private  property. 
The  State  tribunals,  where  the  lands  lie,  will  adjudge  the 
title  between  its  citizens.     This  inquiry  cannot  be  thus  in- 
cidentally invoked.     13  Pet.,  375  ;  17  L.,  479. 

But,  as  the  attorney  of  the  United  States  in  the  court  be- 
low pressed  this  issue  upon  us,  it  may  be  necessary  we  should 
sustain  it  here.  It  involves  the  inquiry,  that,  as  the  peti- 
tioners claim  title  by  a  notarial  act  of  conveyance,  made  to 
their  ancestor  in  New  Orleans,  in  1806,  by  Prosper  Prieur,  as 
testamentary  executor  of  Caminada,  of  the  lands  in  question, 
is  there  proof  enough  in  this  case,  in  the  absence  of  direct 
evidence  of  the  last  will  of  Caminada,  and  of  Prieur's  ap- 
pointment to  administer  it,  to  sustain  Prieur's  act  of  sale  to 
Power  ? 

And  on  this  point  we  assume,  that  this  act,  being  notarial 
and  authentic,  is  quasi  judicial,  and  will  be  presumed  to  have 
been  done  by  proper  authority.     9  Pet.,  626 ;  3  Har.  &  M» 
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(Md.),  694 ;  6  Greenl.  (Me.)»  145 ;  Civil  Code  of  Louisiana, 
2233.  And  at  the  date  of  this  sale  in  1806,  the  loctis  in  quo 
formed  part  of  the  "  Territory  of  Orleans." 

And  next,  that  this  conveyance,  being  now  forty-four  years 
old,  requires  no  proof  to  authenticate  its  due  and  proper 
execution,  and  that  this  rule  of  presumption  of  the  due  exe- 
cution of  the  deed  necessarily  includes  all  the  concomitant 
prerequisites  to  its  execution.  1  Greenl.  Ev.,  §  21,  §  144 ; 
14  Mass.,  257 ;  6  Greenl.  (Me.),  146 ;  14  Johns.  (N.  Y.),  182 ; 
10  Id.,  475 ;  9  Id.,  169  ;  2  Hawks  (N.  C),  233 ;  3  Har.  &  M. 
(Md.),  594 ;  7  La.,  370 ;  2  How.  (Miss.),  819  ;  6  Id.,  686  ;  6 
Sm.  &  M.  (Miss.),  284 ;  2  Rob.  (La.),  84,  85 ;  1  Stark.  Ev., 
331,  332,  n. ;  2  Stark.,  924,  notes  1,  2 ;  4  Wheat.,  221 ;  7  Pet., 
266 ;  2  How.,  316 ;  7  Sm.  &  M.  (Miss.),  169 ;  9  Pet.,  674. 

Third  Point.  But  if  the  presumptions  of  law  in  favor  of 
the  deed,  from  its  age,  &c.,  were  not  sufficient,  we  have,  by 
the  *testimony  of  Johnson  and  Janin,  proved  sufficient  r^c^g 
search  for  the  mortuary  proceedings  on  Caminada's  *- 
estate,  to  lay  the  foundation  of  the  secondary  proof  we  have 
offered.  1  Greenl.  Ev.,  §  84,  and  notes;  6  Greenl.  (Me.), 
145 ;  14  Johns.  (N.  Y.),  182.  And  we  suppose  the  testimony 
of  these  witnesses,  as  to  the  lost  record, — whereon  the  Spanish 
Governor  (the  highest  judicial  officer  of  the  province)  had 
several  times,  by  his  signature,  recognized  the  executorial 
capacity  of  Prieur, — and  the  abstract  of  the  record  filed  with 
Johnson's  deposition,  quite  satisfactory,  as  secondary  evi- 
dence, that  Prieur  was  in  verity  the  executor  of  Caminada. 

And  as  between  Caminada's  heirs  and  the  heirs  of  Power, 
the  title  of  the  latter  is  now  good  by  prescription.  Power's 
heirs  claim  title,  with  the  original  grant  in  possession.  This 
claim  of  title  of  unimproved  lands  draws  after  it  possession 
commensurate  with  the  grant.  2  Lomax's  Dig.,  132 ;  7  Sm. 
&  M.  (Miss.),  130. 

So  that  their  possession,  and  that  of  their  ancestor,  is  now  of 
forty-four  years'  continuance,  without  contest  or  molestation. 

For  all  these  reasons,  we  conclude  the  title  derived  by 
I'homas  Power  from  the  estate  of  Caminada  is  good  and 
valid  in  this  respect,  and  hence  good  to  the  extent  claimed. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

In  this  case  the  petition  sets  forth  that,  before  the  year 
1760,  Deer  Island  was  occupied,  with  the  verbal  consent  of 
the  provincial  authorities,  by  Pierre  Laclede  and  Pierre  Songy, 
who  on  the  11th  of  September,  1760,  sold  their  right  of  prop- 
erty thereof,  and  the  improvements  thereon,  to  Andre  Jung ; 
and  that  he  made  a  similar  sale  to  Ignace  Brontin ;  that  said 
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Brontin  sold  the  same  to  Francisco  Catninada,  who  for  a 
great  length  of  time  thereafter  occupied  said  island ;  and  that 
in  1806  Prosper  Prieur,  acting  as  the  testamentary  executor 
of  Caminada,  sold  to  Thomas  Power,  ancestor  of  complainants, 
two  islands,  known  as  Deer  and  Ship  Islands,  for  which  two 
islands  Francisco  Caminada  received  a  complete  grant,  Au- 
gust 1st,  1781,  from  Bernardo  de  Galvez,  then  Spanish  gOT- 
ernor  of  the  Province  of  Louisiana. 

The  answer  denies  all  these  facts,  and  requires  proof. 

This  claim  was  presented  to  the  District  Court  for  the  first 
time,  never  having  been  laid  before  a  board  of  commissioners, 
or  any  step  taken  in  regard  to  it,  previously  to  its  exhibition 
with  the  petition,  June  15th,  1846. 

In  the  District  Court  it  was  held  that  the  grant  for  both 
islands  was  valid,  and  a  decree  was  rendered  against  tiie 
United  States. 

♦'iTTl  *^^  evidence  was  introduced  to  prove  that  such 
J  grant  had  been  made,  other  than  a  Spanish  copy  certi- 
fied by  a  notary,  from  the  Spanish  records  in  his  ofiice.  The 
notarial  record  purports  to  have  been  made  November  8th, 
1781.  This  copy  recites  that  it  was  founded  on  a  petition  of 
Caminada,  asking  for  the  grant  in  consideration  of  acts  per- 
formed by  him ;  and  was  made  out  agreeably  to  an  order  of 
survey  and  proces  verbal,  with  the  assent  and  assistance  of 
the  neighbors ;  which  survey  and  proces  verbal  the  governor 
approves,  and  on  these  proceeds  to  gi*aut. 

Assuming  that  the  Spanish  regulations  had  been  adopted 
in  Florida,  then  the  rule  governing  surveyors,  existing  in 
1781,  is  found  in  the  twelfth  regulation  of  O'Reilly  of  1770. 
It  requires  the  acts  to  be  done  which  are  recited  in  the  grant, 
and  directs  that  three  copies  shall  be  made  of  the  plot  and 
proces  verbal  by  the  surveyor  of  the  province,  one  of  which 
shall  be  deposited  in  the  office  of  the  scrivener  of  the  govern- 
ment, and  Cabildo ;  another  shall  be  delivered  to  the  gov- 
ernor, and  a  third  to  the  proprietor,  "  to  be  annexed  to  the 
titles  of  the  grant." 

Nothing  of  the  kind  here  appears.  The  only  evidence  is, 
that  the  grant  was  recorded  on  the  notary's  books,  whether  in 
the  proper  office,  to  which  a  copy  of  the  plan  of  survey  and 
proces  verbal  should  have  been  returned,  according  to  O'Reil- 
ly's regulation,  does  not  appear,  although  we  suppose  it  was 
the  proper  office,  where  one  copy  should  have  been  deposited 
by  the  surveyor ;  yet  no  authority  existed  for  recording  the 
grant  there,  so  far  as  we  are  informed :  and  if  there  had,  no 
complete  title  was  recorded,  as  such  title  had  to  be  accom- 
panied by  the  plot  and  proces  verbal,  describing  the  land 
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granted.  On  this  unsupported  and  mutilated  copy  alone  the 
decree  of  the  District  Court  is  founded.    . 

Our  next  inquiry  is,  whether  Galvez,  who  purports  to  have 
made  the  grant,  had  power  to  do  so  on  the  1st  of  August, 
1781. 

1.  By  the  laws  of  nations,  in  all  cases  of  conquest,  among 
civilized  countries,  having  established  laws  of  property,  the 
rule  is,  that  laws,  usages,  and  municipal  regulation^  in  force 
at  the  time  of  the  conquest  remain  in  force  until  changed  by 
the  new  sovereign.  And  this  raises  the  question  of  fact, 
whether  the  king  of  Spain  had  changed  the  laws  of  England 
existing  in  the  province,  by  virtue  of  which  the  public  domain 
could  be  granted  to  private  owners,  as  early  as  August  1st, 
1781,  and  in  their  stead  adopted  the  laws  of  Spain  prevailing 
in  Louisiana ;  as,  if  the  Spanish  king  had  not  done  so,  his 
officers  had  no  power  to  grant.  Having  nothing  to  govern  us 
in  ascertaining  this  fact  but  the  history  of  Florida  and  of  its 
conquest  by  Spain,  it  becomes  necessary  to  examine  that  his- 
tory, in  so  *far  as  the  same  may  be  judicially  noticed,  r#/r»7o 
and  has  any  bearing  on  the  claim  before  us.  *- 

It  was  first  discovered,  inhabited,  and  governed  by  France 
as  part  of  Louisiana,  and  by  that  power  ceded  to  Great  Brit- 
ain. By  the  treaty  of  peace  of  1763,  the  boundary  between 
France  and  Great  Britain  was  declared  to  be  through  the 
Iberville,  Lakes  Maurepas  and  Pontchartrain,  to  the  sea; 
and  the  French  king  ceded  the  river  and  port  of  Mobile, 
and  every  thing  he  possessed  on  the  left  side  of  the  River 
Mississippi,  with  the  exception  of  the  town  of  New  Orleans 
and  the  island  on  which  it  is  situated.  Deer  and  Ship 
Islands  were  therefore  included  in  this  cession  to  Great 
Britain. 

The  king  of  Spain,  by  another  article  of  the  same  treaty, 
ceded  to  Great  Britain  Florida,  with  the  fort  of  St.  Augustine 
and  the  Bay  of  Pensacola,  as  well  as  all  that  Spain  possessed 
on  the  continent  of  North  America  to  the  east  or  southeast 
of  the  River  Mississippi. 

In  1763  the  king  of  Great  Britain  by  proclamation  created 
the  governments  of  East  and  West  Florida.  The  government 
of  West  Florida  was  bounded  to  the  southward  Jby  the  Gulf 
of  Mexico,  including  all  islands  within  six  leagues  of  the 
coast,  from  Appalachicola  to  Lake  Pontchartrain;  to  the 
w^estward  by  the  Mississippi,  Lakes  Pontchartrain  and  Mau- 
repas ;  to  the  north  by  the  thirty-first  degree  of  north  lati- 
tude ;  and  to  the  east  by  the  River  Appalachicola.  In  1764, 
the  northern  line  of  Florida  was  extended  by  Great  Britain 
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from  tbe  A{>palachieola,  at  the  tiiirtT-fiist  degree,  to   tke 
mouth  of  the  Yaz4i«>,  on  Uu  Mwrnrippi  Birer. 

Unzaga,  baTing  been  appointed  C^tain-Geoeral  of  the 
Caraccas,  was,  bj  a  royal  schedule  of  the  10th  of  Jnlj, 
1776,  directed  to  snrreDder  proTisionallj  the  gOTemment 
and  intendancY  of  Louisiana  to  Beniardo  de  Gal¥ez»  eal<MieI 
of  the  regiment  of  Louisiana. 

Sf^in  having  declared  war  against  Great  Britain  on  the  8lh 
of  Maj«  1779,  on  the  8th  of  Jolj  following  a  royal  sehediile 
was  i^ued,  authorizing  the  Spanish  subjects  in  the  Indies  to 
take  part  in  the  war. 

With  the  official  account  of  the  rupture,  GalyeZv  who  bad 
hitherto  from  July  1, 1777,  exercised  the  functions  of  gOTemor 
nro  tempore^  received  the  klng*s  commiaeaon  of  governor  and 
intendant.  The  commission  is  dated  8th  May,  1779,  the  <lajr 
of  the  declaration  of  war,  and  is  confined  to  the  ProTinoe  of 
LouLsiana. 

Galvez,  on  receipt  of  this  commission,  determined  to  attack 

the  British  possessions  in  his  neighborhood,  and  accordin^y 

did  w).      On  the  2l8t  of  September,  1779,  Baton   Rou^, 

«r-on  Natchez,  *and  other  posts  in  the  same  part  of  Uie 

^  cfiuntry,  capitulated  to  him. 

His  success  was  rewarded  by  a  commission  of  brigadier- 
general,  1780. 

Early  in  January,  1780,  he  proceeded  to  attack  Fort  Char- 
lotte, on  the  Mobile  River,  which  capitulated,  14th  March, 
1780.  Shortly  afterwards  he  proceeded  to  attack  Pensacola, 
but  his  transports  having  been  dispersed,  and  some  of  them 
lost  by  a  storm,  he  went  back  to  Havana,  whence  he  had  set 
out. 

In  1781,  he  was  promoted  to  the  rank  of  mariicdl  de  eampo. 

On  the  28th  of  February,  1781,  he  left  Havana,  again  to 
attack  Pensacola,  and  on  the  9th  of  March  landed  his  troops, 
and  on  the  9th  of  May  the  British  forces  capitulated.  By 
express  terms  of  the  capitulation,  the  whole  province  of  West 
Florida  was  surrendered  to  Spain ;  Don  Arthur  O'Neil,  an 
Irish  officer  in  the  service  of  Spain,  was  left  in  command  at 
Pensacola. 

The  alleged  grant  by  Galvez  to  Caminada  bears  a  subse- 
quent date,  viz.  New  Orleans,  1st  August,  1781;  less  than 
three  months  after  the  capitulation  of  Pensacola. 

In  the  caption  of  the  grant,  Galvez  is  styled  Colonel  of 
the  Royal  Army,  Governor  and  Intendant  of  the  Province  of 
Louisiana. 

Mazange,  who  certifies  the  copy  as  registered  in  Lis  office, 
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was  appointed  clerk  of  the  Cabildo,  Ist  January,  1779,  and 
held  the  oflSce  until  January,  1783. 

The  preliminary  articles  of  peace  between  Spain  and  Great 
Britain  were  signed  at  Paris,  20th  January,  1783.  By  the 
third  article  it  is  stipulated  that  "  his  Britannic  Majest}"  will 
cede  to  his  Catholic  Majesty  East  Florida,  and  his  said  Cath- 
olic Majesty  will  retain  West  Florida." 

At  the  date  of  the  grant,  Spain  held  in  military  occupation 
the  country  to  the  east  of  the  island  of  Orleans,  under  the 
capitulation  of  Peusacola,  liable  to  be  divested  by  reconquest 
or  surrender  by  a  treaty  of  peace. 

Nothing  is  found  in  these  historical  details  indicating  that 
the  Spanish  laws  had  been  introduced  into  Florida,  and  super- 
seded those  of  England,  and  that  civil  power  had  been  vested 
in  Galvez  to  grant  lands.  As  this  could  only  be  done  directly 
by  the  king,  all  presumptions  are  opposed  to  such  supposition. 
The  grant  purports  to  have  been  made  within  eighty  days  after 
the  capitulation  of  Pensacola ;  a  time,  at  that  day,  hardly  suf- 
ficient to  have  heard  from  Spain,  after  the  account  of  the 
capitulation  reached  there,  had  there  been  no  hostile  British 
fleet  intervening  to  intercept  intercourse.  But  what  would 
seem  to  be  conclusive  of  the  fact  is,  that  Galvez  did  not 
assume  to  gi-ant  *by  any  new  authority,  but  did  so  r^goA 
under  his  commission  as  governor  of  Louisiana ;  and  ^ 
as  this  bore  date  before  the  conquest,  and  did  not  extend  to 
Florida,  no  such  power  could  be  exercised  by  force  of  that 
t  commission.      And  not  having  power  to  grant  merely  as  a 

$  military  oflBcer  in  command,  the  grant  could  not  be  made  by 

7  him,  and  is  void.     Nor  can  we  suppose  that  Galvez  made  any 

I  grant  of  the  date  of  August  1, 1781,  as  such  assumption  would 

be  a  reproach  on  his  high  standing  and  intelligence. 
$  2.  The  grant  having  no  force,  the  pext  question  is,  whether 

1  complainants  have  shown  any  equity  entitling  them  to  a  de- 

$  cree.    As  to  Deer  Island,  it  is  alleged  that  those  under  whom 

!  Caminada  claimed  had  possession  by  verbal  permission  from 

i  government  for  many  years  under  France  and  Great  Britain. 

I  But  no  proof  of  the  fact  was  made ;  and  if  there  had  been 

such  proof,  it  would  be  of  no  value,  as  the  District  Court  did 
not  possess  power  to  act  on  evidence  of  naked  possession  un- 
I  accompanied  by  written  evidence  conferring,  or  professing  to 

I  confer,  a  title  of  some  description.^ 

As  respects  Ship  Island,  it  is  not  pretended  that  any  equit- 
able claim  to  it  existed  antecedent  to  the  date  of  the  grant. 
8.  If  we  had  found  this  to  be  a  legal  and  perfect  title,  then 

1  Followed.    United  States  v.  RUlieux,  14  How.,  180, 190, 
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the  rule  laid  down  in  the  ease  of  Keynes,  at  the  last  term, 
would  apply,  and  compel  us  to  dismiss  the  petition  for  want  of 
jurisdiction,  because  the  act  of  1824  did  not  confer  power  on 
the  District  Courts  to  decide  on  perfect  grants ;  but  as  a  mu- 
tilated title-paper  is  here  set  up,  unaccompanied  by  a  plan  of 
survey  and  proces  verbal,  which  the  grant  refers  to  as  a  part 
thereof,  and  as  an  equity  standing  in  advance  of  the  grant  is 
relied  on  by  the  petition  to  one  of  the  islands,  it  is  our  duty 
to  act  on  the  mutilated  title,  and  on  the  assumed  equity,  and 
ascertain  whether  the  claim  as  set  forth  by  complainants  can 
be  sustained. 

We  cannot  declare  in  advance,  that  there  is  no  equity  in 
the  pretensions  set  up  by  complainants,  as  the  act  of  1824 
imposes  on  us  the  duty  ^^  to  hear  and  determine  all  questions 
arising  in  the  cause  relative  to  the  title  of  the  claimants"; 
that  is  to  say,  in  all  cases  where  the  title  was  not  perfect  ac- 
cording to  the  laws  of  Spain,  when  our  government  acquired 
Louisiana,  and  by  a  final  decree  to  settle  and  determine  the 
question  of  validity  of  title.  And  this  must  be  done,  regard- 
less of  the  fact  whether  the  equity  set  up  be  weak  or  strong 
in  our  judgment. 

In  the  case  of  Keynes  there  was  a  perfect  and  formal  Span- 
ish grant  set  forth  by  complainant,  and  admitted  to  exist  as 
set  forth  by  the  United  States ;  and  the  only  question  was, 
whether  jurisdiction  in  the  Spanish  government  was  wanting 
♦^811  ^^^^  *^®  *country  where  the  land  lies  at  the  time  the 
J  grant  bears  date.  No  question  arose  on  the  face  of 
that  title,  but  on  the  extraneous  fact,  that  the  land  lay  be- 
yond the  Spanish  jurisdiction.  The  cases  are  widely  differ- 
ent. 

4.  It  was  earnestly  insisted  in  argument,  that  this  claim  is 
barred,  because  it  had  not  been  recorded  as  prescribed  by 
Congress.  And  as  this  question  is  prominently  presented  in 
the  record,  and  has  been  fully  examined,  it  is  deemed  proper 
to  decide  it. 

By  the  first  section  of  the  act  of  the  26th  of  March,  1804 
(1  Land  Laws,  112),  "all  that  portion  of  countrv  ceded  by 
France  to  the  United  States  under  the  name  of  Louisiana 
which  lies  south  of  the  Mississippi  Territory,  and  of  an  east 
and  west  line  to  commence  on  the  Mississippi  River  at  the 
thirty-third  degree  of  north  latitude  and  to  extend  west  to 
the  western  boundary  of  the  said  cession,  shall  constitute  a 
territory  of  the  United  States  under  the  name  of  the  Terri- 
tory of  Orleans." 

The  limits  to  the  east  from  the  Mississippi  River  extended 
to  the   Perdido,   that   river   having  been   claimed    by  the 
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United  States  as  the  boundary  of  Louisiana  on  the  east  from 
the  execution  of  tlie  treaty  of  cession. 

By  the  act  of  the  2d  of  March,  1806  (1  Land  Laws,  122), 
**  An  Act  for  ascertaining  and  adjusting  the  titles  and  chiims 
to  land  within  the  Territory  of  Orleans  and  District  of 
Louisiana,"  the  Territory  of  Orleans  was  to  be  laid  off  into 
two  districts,  in  such  manner  as  the  President  should  direct, 
in  each  of  which  he  should  appoint  a  register,  who,  together 
with  two  other  peraons  to  be  by  him  also  appointed,  should 
be  commissioners  for  the  purpose  of  ascertaining  the  rights 
of  persons  claiming  under  any  French  or  Spanish  grant,  or 
under  the  first  two  sections  of  the  act.  The  first  section 
applies  to  claims  under  any  duly  registered  warrant  or  order 
of  survey  obtained  from  the  French  or  Spanish  government. 
The  second  applied  to  persons  who,  with  permission  of  the 
proper  Spanish  officer,  and  in  conformity  with  the  laws, 
usages,  and  customs  of  the  Spanish  government,  had  made 
an  actual  settlement  on  a  tract  of  land  not  claimed  by  virtue 
of  the  preceding  section. 

The  act  further  provides,  that  every  person  claiming  lands 
by  virtue  of  any  legal  French  or  Spanish  grant  made  and 
completed  before  the  1st  of  October,  1800,  may,  and  every 
person  claiming  lands  by  virtue  of  the  first  two  sections  of 
the  act,  or  by  virtue  of  any  grant  or  incomplete  title  bearing 
date  subsequent  to  the  1st  of  October,  1800,  shall,  before  the 
1st  of  March,  1806,  deliver  a  notice  to  the  register  stating 
his  claims,  together  with  a  plat,  and  deliver  to  the  register 
for  the  purpose  of  being  recorded  every  grant,  order  of  sur- 
vey, deed,  *conveyance,  or  other  written  evidence  of  r^coo 
his  claim.  Provided  that,  where  lands  are  claimed  by  '- 
virtue  of  a  complete  French  or  Spanish  grant,  it  shall  not  be 
necessary  to  have  any  other  evidence  recorded  except  the 
original  grant  or  patent,  and  the  warrant,  or  order  of  survey, 
and  the  plat,  but  the  other  evidence  should  be  deposited  with 
the  register;  "and  if  such  person  shall  neglect  to  deliver 
such  notice  in  writing  of  his  claim,  together  with  a  plat  as 
aforesaid,  or  cause  to  be  recorded  such  written  evidence  of 
the  same,  all  his  right,  so  far  as  the  same  is  derived  from  the 
two  first  sections  of  this  act,  shall  become  void,  and  there- 
after for  ever  be  barred;  nor  shall  any  incomplete  grant, 
warrant,  or  order  of  survey,  deed  of  conveyance,  or  other 
written  evidence  which  shall  not  be  recorded  as  above 
directed,  ever  after  be  considered  or  admitted  as  evidence  in 
any  court  of  the  United  States  against  any  grant  derived 
from  the  United  States." 

This  last  provision  does  not  apply  to  complete  titles,  (as 
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Caminada's  assumed  to  be,)  but  to  claims  under  incomplete 
titles,  and  claims  arising  from  possession  and  cultivation 
under  the  first  and  second  sections  of  the  act. 

It  is  not  very  clear  what  was  comprehended  within  the 
limits  fixed  by  the  President  as  the  eastern  district.  In  a 
letter  from  the  Secretary  of  the  Treasury  to  the  register  at 
New  Orleans,  dated  30th  March,  1805  (2  Land  Laws,  666), 
it  is  said,  "  for  the  present  all  that  part  of  the  territory  which 
lies  east  of  the  Mississippi,''  together  with  certain  parishes  on 
the  west  bank,  will  belong  to  the  eastern  division. 

By  the  third  section  of  the  act  of  the  21st  of  April,  1806, 
supplementary  to  the  act  of  1806  (1  Land  Laws,  139),  the 
time  fixed  for  delivering  notices  and  evidences  of  claims  is 
extended  to  the  1st  of  January,  1807,  but  the  rights  of  per- 
sons neglecting  shall  be  barred,  and  the  evidences  of  their 
claims  never  afterwards  admitted  as  evidence,  in  the  same 
manner  as  had  been  provided  by  the  fourth  section  of  the 
act  of  1806. 

This  provision,  therefore,  only  applied  to  incomplete  titles 
and  claims  under  possession  and  cultivation,  and  not  to  com- 
plete grants. 

By  the  fifth  section  of  the  act  of  the  3d  of  March,  1807  (1 
Land  Laws,  153),  "An  Act  respecting  claims  to  land  in  the 
Territories  of  Orleans  and  Louisiana,"  the  time  for  deliver- 
ing notices  and  evidences  of  claims  was  further  extended  till 
the  1st  of  July,  1808,  but  the  rights  of  persons  neglecting, 
"so  far  as  they  are  derived  from,  or  founded  on,  any  act  of 
Congress,"  shall  ever  after  be  barred  and  become  void,  and 
the  evidence  of  their  claims  never  afterwards  be  admitted  as 
*5831  ®^^^®"^®  i'^  *^y  court  *of  law  or  equity  whatever. 
J  This  provision,  also,  it  will  be  seen,  dia  not  touch 
complete  grants. 

By  the  act  of  the  23d  of  April,  1812,  "  An  Act  giving 
further  time  for  registering  claims  to  land  in  the  Eastern 
District  of  Louisiana,"  persons  (actual  settlers  on  the  land 
which  they  claimed)  were  allowed  until  the  1st  of  November, 
1813,  to  deliver  notices  and  evidences  of  their  claims,  with 
the  same  provision  as  to  neglect  as  in  the  act  of  1807. 

Complete  grants  were  therefore  still  untouched. 

It  is  proper  here  to  mention,  that,  in  the  summer  of  1810, 
a  number  of  citizens  of  the  United  States,  who  had  removed 
to  the  neighborhood  of  Bayou  Sarah,  took  the  fort  of  Baton 
Rouge  from  the  Spanish  authorities,  and,  in  a  convention 
which  afterwards  met,  declared  their  independence  and 
framed  a  constitution. 

Upon  receiving  information  that  the  Spanish  troops  had 
612 


DECEMBER  TERM,    1850.  58S 

The  United  States  v.  Power's  Hein. 

been  driven  from  Baton  Rouge,  Mr.  Madison,  then  President, 
issued  a  proclamation  on  the  16th  of  October,  1810,  setting 
forth  that  the  territory  south  of  the  thirty-first  degree  of 
north  latitude  east  of  the  Mississippi  as  far  as  the  Perdido,  of 
which  possession  had  not  yet  been  delivered  to  the  United 
States,  had  ever  been  considered  and  claimed  by  them  as  part 
of  the  country  they  had  acquired  by  the  treaty  of  1803.  He 
therefore  announced  that  he  had  deemed  it  right  and  neces- 
sary that  possession  should  be  immediately  taken  of  the  said 
territory  in  the  name  and  behalf  of  the  United  States,  and 
the  governor  of  the  Territory  of  Orleans  was  directed  to 
carry  the  views  of  the  United  States  into  execution.  Gov- 
ernor Claiborne  accordingly  did  so,  and  on  the  7th  of 
December,  1810,  hoisted  the  flag  of  the  United  States  at 
St.  Francisville,  without  opposition,  and  announced  the 
event  by  a  proclamation,  and  subsequently  established  in 
this  new  part  of  the  Territory  of  Orleans  the  parishes  of 
Feliciana,  East  Baton  Rouge,  St.  Helena,  St.  Tammany, 
Biloxi,  and  Pascagoula. 

No  attempt  was  made  to  occupy  the  town  of  Mobile,  nor 
any  part  of  the  country  around  it,  and  the  Spanish  garrison 
of  Fort  Charlotte  was  left  undisturbed ;  Governor  Claiborne 
having  been  specially  instructed  not  to  take  possession  by 
force  of  any  post  in  which  the  Spaniards  had  a  garrison,  how- 
ever small  it  might  be. 

By  an  act  of  the  12th  of  February,  1813,  the  President  was 
authorized  to  occupy  and  hold  all  that  tract  of  country  called 
West  Florida  not  now  in  possession  of  the  United  States.  3 
Stat,  at  L.,  472. 

In  pursuance  of  this  act,  possession  was  taken,  by  order  of 
the  President ;  the  governor  of  Louisiana  having  done  so  by 
the  President's  directions. 

*These  proceedings  having  placed  the  United  States  rmf^oA 
in  the  actual  possession  of  West  Florida  as  far  as  Mo-  •- 
bile.  Congress  on  the  26th  of  April,  1812,  passed  "  An  Act 
for  ascertaining  the  titles  and  claims  to  lands  in  that  part  of 
Louisiana  which  lies  east  of  the  River  Mississippi  and  island 
of  New  Orleans."  1  Land  Laws,  208.  By  the  first  section 
of  this  act  it  is  enacted,  that  for  the  purpose  of  ascertaining 
the  titles  and  claims  to  land  in  that  tract  of  country  which 
lies  south  of  the  Mississippi  Territory,  east  of  the  River  Mis- 
sissippi and  island  of  New  Orleans,  and  west  of  the  River 
Perdido  and  a  line  drawn  with  the  general  course  thereof  to 
the  southern  boundary  of  the  Mississippi  Territory,  the  lands 
within  the  said  limits  shall  be  laid  off  into  land  districts  be- 
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:.\  ';.>&.'.',  •;^i..  ::r:TrT  ihrr?  br  7*^:.  •zTiir*^!  OT  ccii£med  by  the 
\':,^^A  yrjs.*^.'.  r.',T  ^:,H  iilt  rriiii,  cr^ier  of  samer,  deed, 
*/,:.'*^,'j-^x.'^,.  ^,7  '  tr.rrT  "wrr.'frz.  eTiIrr.  lie,  wiiz-h  sL^  not  be  re- 
*:f,^'\i'A  >LA  i.v.ve  \,i^vyA^  ever  Afier  be  c*>Dsidered  or  adr 
u..\*^A  '4A  *:'./;^r-':^  :r-  ar^j  c»'-:rt  of  the  Unked  Slates  agsunst 
^-y  J?'*^-'^  yt:.l':h  xij^j  t.^7^idrjtT  be  derived  from  the  United 

'Jh#;  p;ajrj  rr,eariir;g  of  this  provision  is,  that  no  Spanish 
f'}H,\ui  lit  ft  Tt'A'/fVlf-A  .shail  be  evidence  in  cases  where  the  same 
land  \tit%  \fi'MU  'fTTixxiXf-A  by  the  United  States,  and  a  contest 
iiU'^A'M  \f*'Xw('j'ji  the  two  grants. 

•//Hf/ 1  *'"''•'♦  »^'t^»  it  is  ajjprehended,  is  the  first  provision 
'*^  und^jr  which  the  grant  to  Caminada  could  have  been 
broM;^ht  forward ;  as  at  tlie  time  of  its  passage  the  United 
SUiii'.H  had  coirio  into  actual  possession  of  the  country  where 
thif  JMlandH  arc  nituated. 

My  th(5  a(jt  of  18th  of  April,  1814,  supplementary  to  the 
nut  iff  1812,  the  time  for  delivering  notices  and  eviaences  of 
rihiini  whm  extended  to  the  Ist  of  September,  1814.  1  Land 
LuwM,  217. 

T\u)  iw?t  of  8d  March,  1819,  "An  Act  for  adjusting  the 
rlainiH   to  huid  and  cmtablishing  land-offices  in  the  districts 
niiHt  of  Uui  inhind  of  New  Orleans,"  confirms  claims  reported 
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under  the  act  of  1812,  and  confers  on  the  registers  and  re- 
ceivers of  Jackson  Court-House  and  St.  Helena  Court-House 
the  same  powers  as  the  commissioners  east  and  west  of  Pearl 
River  had.  By  the  sixth  section  it  is  declared,  that  eveiy 
person  claiming  land,  whose  claims  had  not  before  been  filed, 
"shall  be  allowed  until  the  1st  of  July,  1820,  to  deliver  no- 
tices in  writing  and  the  evidences  of  their  claims  to  the  regis- 
ter of  the  land-oflBce  at  Jackson  Court-House  and  at  St.  Helena 
Court-House,  and  the  notices  and  evidences  so  delivered 
within  the  time  limited  by  this  act  shall  be  recorded  in  the 
same  manner  as  if  the  same  had  been  delivered  before  the 
commissioners  closed  their  said  registers." 

By  the  act  of  24th  May,  1828,  "  An  Act  supplementary 
to  the  several  acts  providing  for  the  adjustment  of  land  claims 
in  the  State  of  Mississippi, '  it  is  provided,  that  claimants  of 
lands  within  that  part  of  the  limits  of  the  land  district  of 
Jackson  Court-House  below  the  thirty-first  degree  of  north 
latitude,  whose  claims  had  been  presented  to  the  commis- 
sioners or  to  the  register  or  receiver  under  the  act  of  3d 
March,  1819,  which  had  not  been  reported  to  Congress,  or  had 
not  been  presented  to  the  said  commissioners  or  register  and 
receiver,  were  allowed  to  the  1st  of  January,  1829,  to  present 
their  titles  and  claims  to  the  register  and  receiver  at  Jackson 
Court-House,  whose  powers  and  duties  shall  be,  in  relation  to 
the  same,  governed  by  the  provisions  of  the  acts  before  re- 
cited, and  of  the  act  of  8th  May,  1822. 

Although  the  act  of  1812  is  not  directly  cited  in  the  act  of 
1828,  yet  it  was  meant  to  be  included,  as  it  was  under  that 
act  that  the  first  commissioners  were  appointed.  The  register 
and  receiver  were  appointed  under  the  act  of  1819.  Neither 
the  act  of  1812,  nor  any  succeeding  act,  barred  a  claim  to 
land  not  surveyed  and  sold  by  the  United  States ;  and  Ship 
and  Deer  Islands  remaining  unsold,  the  claim  before  us  stands 
unaffected  by  the  legislation  of  Congress.  That  such  was  the 
obvious  understanding  of  Congress  when  the  act  of  1824  was 
passed,  under  which  we  are  exercising  jurisdiction,  appears 
by  *the  eleventh  section  of  that  act.  It  protects  pur-  r*cog 
chasers  under  the  United  States,  but  not  the  govern-  *- 
ment  itself,  as  to  any  lands  not  surveyed  and  sold. 

But  aside  from  this  consideration,  for  the  reasons  pre- 
viously stated,  we  adjudge  the  claim  to  be  invalid,  and  order 
the  petition  to  be  dismissed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
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Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  Dia^ 
trict  Court  in  this  cause  be,  and  the  same  is  hereby,  reversed 
and  annulled,  and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  District  Court,  with  directions  to  dismiss 
the  petition  of  the  claimants. 


Isaac  Labhak,  Plaintiff  in  erbob,  v.  James  TiSDAiiB's 

Heibs. 

The  flfty-fourth  rule  of  this  court,  requiring  an  appearance  to  be  entered  on 
or  before  the  second  day  of  the  term  next  succeeding  that  at  which  the  case 
is  docketed,  does  not  include  an  adjourned  term ;  but  applies  only  to  regular 
terms. 

Mb.  Stanton,  of  counsel  for  the  defendants  in  error, 
moved  the  court,  on  the  28th  of  February,  1851,  to  dismiss 
this  case,  under  the  fifty-fourth  rule  of  the  court,  which  rule 
is  repeated  amongst  the  preliminary  matter  in  8  Howard,  and 
is  as  follows : — 

"No.  64. 

"  Ordered,  that  where  an  appearance  is  not  entered  on  the 
record  for  either  the  plaintiff  or  defendant  on  or  before  the 
second  day  of  the  term  next  succeeding  that  at  which  the 
case  is  docketed,  it  shall  be  dismissed  at  the  costs  of  the  plain- 
tiff." 

Whereupon  this  court,  not  being  now  here  sufficiently  ad- 
vised of  and  concerning  what  order  to  render  in  the  premises, 
took  time  to  consider. 

On  the  4th  of  March,  1851,  Mr.  Chief  Justice  TANEY 
delivered  the  opinion  of  the  court. 

The  fifty-fourth  rule  applies  to  cases  docketed  at  the  regular 
term ;  and  not  to  an  adjourned  term.  For  it  may  happen  that 
an  adjourned  term  may  be  held  immediately  preceding  Ae 
regular  session. 

*6871       *This  case  was  not  docketed  until  after  the  close  of 
-'  the  regular  term  of  the  court,  and  is,  therefore,  not 
within  the  rule. 
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OBDEB. 

On  consideration  of  the  motion  made  in  this  case  by  Mr. 
Stanton,  on  a  prior  day  of  the  present  term,  to  wit,  on  Friday 
the  28th  ultimo,  it  is  now  here  ordered  by  the  court,  that 
said  motion  be,  and  the  same  is  hereby,  overruled. 


»■•■♦ 


Peter  Hogg  and  Cornelius  H.  Delamater,  Plaintiffs 
,  IN  ERROR,  V.  John  B.  Emerson. 

The  decision  of  this  court  in  the  case  of  ffogg  ei  al.  t,  Emerson,  6  How.,  437, 
reviewed  and  affirmed. 
I  The  speoiflcation  of   Emerson's  patent  "for  certain  improvements  in  the 

I  ifteam-engine  and  in  the  mode  of  propelling  therewith  either  vessels  on  the 

!  water  or  carriages  on  the  land,"  constituted  a  part  of  the  patent,  and  must 

be  construed  with  it.  Anterior  to  1836,  the  law  did  not  imperatively  require 
that  the  specification  be  made  a  part  of  the  patent,  but  the  inventor  had  a 
right  to  advise  the  Commissioner  of  Patents  to  make  the  specification  a 
part  of  the  patent,  and  it  was  peculiarly  proper  that  he  should  comply  with 
the  request. 
This  court  again  decides  that  the  patent  is  sufficiently  clear  and  certain,  and 
does  not  cover  more  ground  than  one  patent  may  cover.  Only  one  is  neces- 
!  sary  for  two  kindred  and  auxiliary  inventions. 

The  drawings  which  accompany  the  specification  may  be  referred  to  for  illus- 
tration. Within  what  time  drawings  ought  to  have  been  replaced,  after  the 
destruction  of  the  Patent-Office  by  fire,  so  as  to  avoid  the  imputation  of 
negligence  or  of  a  design  to  mislead  the  public,  was  a  question  which  was 
properly  left  to  the  jury. 
The  principles  stated,  within  whose  operation  a  jury  can  properly  act  in  aa- 
sesslng  damages  against  the  maker  of  a  patented  machine.^ 

This  case  was  brought  up  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

It  was  reported  in  6  How.,  437,  and  at  the  conclusion  of 
the  report  of  that  case  is  the  following  note : — 

"Note. — After  the  delivery  of  this  opinion,  the  counsel 
for  the  plaintiffs  in  error  suggested  that  other  questions  were 
made  below,  which  they  desired  to  be  considered,  and  there- 
fore moved  for  another  certiorari  to  bring  them  up.  This 
was  allowed,  and  judgment  suspended  till  the  next  term." 

Another  certiorari  was  issued,  which  brought  up  the  entire 
record.  The  case,  as  now  to  be  reported,  consists  of  three 
records,  in  parts.     Instead  of  republishing  those  parts  already 

*  See  also  Burke  v.  Partridge,  68  N.  H.,  361. 
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^^Petee   Hogg   4c   CoBiincLirs  Dklamatkr  r.  ioas  B. 

Emkbson. 

**SrB. — Ton  will  please  to  take  notice  that«  on  the  trial  of 
the  aljove^ntitlcd  cause,  without  waiTing  the  right  to  require 
the  plair.tifT  to  make  out  all  facts  essential  to  support  and 
prr^Te  hU  declaration  and  cause,  and  without  admitting  any 
part  there'if.  the  defendants  will,  under  the  plea  of  the  gen- 
eral i<»ne  aforesaid,  give  in  CTidenoe^  prove,  and  insist  upon 
the  following  special  matter,  of  which  notice  is  hereby  giren, 
pnrHuafit  to  the  statute,  in  addition  to  such  other  defence  as 
they  are  by  law  entitled  to  make. 

^  I.  That  the  fjatent  granted  to  John  B.  Emerson,  bearing 
dat^;  the  8th  rlay  of  March,  1834,  under  which  the  said  plain- 
tiff claims.  Is  void  for  the  following,  among  other  reasons: — 

^  1.  Becanse,  although  it  is,  in  and  by  the  schedule  annexed 
U)  the  said  patent,  recited  that  the  said  John  B.  Emerson  had 
alleged  that  he  had  invented  a  new  and  useful  improvement 
in  the  steam-engine,  and  in  the  mode  of  propelling  therewith 
either  vessels  on  the  water  or  carriages  on  the  land ;  and  it  is 
claitned  that,  in  and  by  the  said  patent,  the  exclusive  right 
and  liberty  of  making,  using,  and  vending  to  others  to  be 
used,  the  said  improvement,  was  granted  to  the  said  John  B. 
Vjmtvwm^  his  heirs,  executors,  administrators,  or  assigns,  for 
the  term  of  fourteen  years  from  and  after  the  date  of  the 
t(aid  patent ;  yet  the  said  patentee  did  not  (according  to  law) 
deliver,  with  his  application  for  the  said  patent,  or  at  any 
other  time,  to  any  of  the  officers  who  were  to  consider  his 
application,  a  written  description  of  his  said  improvement  or 
invention,  and  of  the  manner  of  using  the  same,  in  such  full, 
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clear,  and  exact  terms,  as  to  distinguish  the  same  from  all 
other  things  before  known,  and  to  enable  any  person  skilled 
in  mechanics  to  make  and  use  the  said  invention ;  and  that 
the  improvements  claimed  by  the  said  John  B.  Emerson  are 
not  in  the  said  patent,  or  in  the  schedule  thereto  annexed, 
described  in  *such  full,  clear,  and  exact  terms  as  to  r»roQ 
distinguish  the  same  from  all  other  things  before  '- 
known,  or  to  enable  any  person  skilled  in  mechanics  to  make 
or  use  the  said  improvements;  and  that  the  said  John  B. 
Emerson  did  not  deliver,  with  his  said  application  for  the 
said  patent,  or  at  any  other  time,  to  any  of  the  officers  who 
were  to  consider  his  application,  a  full  explanation  of  his 
said  improvements,  and  the  several  modes  in  which  he  had 
contemplated  the  application  of  the  principle  by  which  they 
could  be  distinguished  from  other  inventions,  and  he  did  not 
accompany  his  application  with  drawings  and  written  refer- 
ence, as  required  by  law. 

"  2.  Because  the  said  patent  is  granted  for  an  improvement 
in  the  steam-engine ;  and  in  the  schedule  annexed  to  the  said 
patent  the  said  John  B.  Emerson  has  claimed  as  his  invention 
different  and  distinct  improvements,  to  wit,  in  the  steam- 
engine  and  in  the  paddle-wheel,  either  of  which  may  be  used 
singly  and  separately  for  the  purpose  indicated  in  said  sched- 
ule. And  although  the  said  John  B.  Emerson,  in  the  schedule 
annexed  to  the  said  patent,  does  not  claim  the  invention  of 
spiral  paddle-wheels,  but  claims  merely  the  invention  of  an 
improvement  in  spiral  paddle-wheels  already  essayed,  yet  he 
has  not,  in  the  said  schedule  annexed  to  the  said  patent,  de- 
scribed in  what  his  said  improvement  in  the  said  spiral  paddle- 
wheels  consists ;  so  that  any  person  skilled  in  mechanics  can 
know  wherein  the  paddle-wheels  mentioned  in  the  said  sched- 
ule differ  from  spiral  paddle-wheels  before  known  and  used ; 
and  because  no  distinction  or  discrimination  is  made  between 
the  parts  and  portions  of  the  said  propelling-wheel  of  which 
the  said  John  B.  Emerson  may  be  the  inventor  or  discoverer; 
the  said  defendants  protesting  at  the  same  time  that  the  said 
John  B.  Emerson  has  not  been  the  inventor  or  discoverer  of 
any  part  or  portion  of  the  alleged  improvements. 

"  3.  Because  the  thing  patented  as  set  forth  in  the  said  pat- 
ent is  different  from  the  things  claimed  as  the  invention  of 
the  patentee  in  the  schedule  annexed  to  the  patent.  The 
thing  patented  is  a  new  and  useful  improvement  in  the  steam- 
engine  ;  but  in  the  schedules  annexed  to  the  said  patent,  the 
thing  claimed  by  the  said  patentee  as  his  inventions  is  not 
only  the  alleged  improvement  in  the  steam-engine,  but  also 
the  spiral  propelling-wheel,  and  the  application  of  the  revolv- 
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ing  vertical  shaft  to  the  turning  of  a  capstan  on  the  deck  of  a 
vessel,  while  the  specification  indicates  only  an  improvement 
in  the  spiral  paddle-wheel,  without  describing  the  same  in  such 
full,  clear,  and  exact  terms  as  to  distinguish  the  same  from  all 
other  things  before  known,  or  to  enable  any  person  skilled  in 
mechanics  to  make  or  use  the  said  improvement. 
*^Q01  *"  *'  Because  the  drawings  of  his  alleged  invention, 
J  as  deposited  in  the  Patent-Office,  do  not  agree  with 
each  other,  nor  with  the  specification  to  his  letters  patent 
annexed,  and  render  it  altogether  doubtful  and  uncertain 
what  his  alleged  invention  truly  and  really  was. 

"  II.  And  the  said  defendants  will  further  give  in  evidence, 
and  prove  on  the  trial  of  the  issue  aforesaid,  that  the  machine 
for  propelling  boats  alleged  to  have  been  made  by  them,  in 
violation  of  the  right  of  the  plaintiff  in  this  case,  was  made, 
if  made  at  all,  under  certain  letters  patent  heretofore  granted 
by  the  United  States  to  one  John  Ericsson,  to  wit,  on  the  1st 
day  of  February,  in  the  year  1888. 

"III.  And  the  said  defendants  will  further  give  in  evidence, 
and  prove  on  the  trial  of  the  issue  aforesaid,  that  there  was  at 
no  time  on  file,  or  deposited  in  the  Patent-Office,  whilst  they 
were  engaged  in  making  machines  under  the  said  John  Erics- 
son's patent,  any  specifications  or  drawings  deposited  by  the 
said  John  B.  Emerson,  from  which  any  person  skilled  in  me- 
chanics could  construct  a  machine  similar  to  the  machines 
they  have  constructed  under  the  patent  of  the  said  John 
Ericsson. 

"IV.  And  the  said  defendants  will  further  give  in  evidence, 
and  prove  on  the  trial  of  the  issue  aforesaid,  that  the  specifi- 
cation to  the  letters  patent  of  the  said  John  B.  Emerson 
annexed  contained  no  description  of  the  inventions  and 
improvements  now  alleged  and  pretended  to  be  covered  by 
his  said  letters  patent,  and  claimed  to  be  included  therein. 

"V.  And  the  said  defendants  will  further  give  in  evidence, 
and  prove  on  the  trial  of  the  issue  aforesaid,  that  the  said  John 
B.  Emerson  was  not  the  original  inventor  or  discoverer  of  any 
part  or  parts  of  the  propelling-wheel  described  in  his  said  let- 
ters patent,  or  of  any  improvement  in  any  part  or  parts  of  the 
said  machine. 

"  VL  And  the  said  defendants  will  further  give  in  evidence, 
on  the  trial  of  the  issue  aforesaid,  a  printed  description  of  a 
certain  propelling-wheel,  invented  by  Archibald  Robinson,  of 
London,  which  said  description  was  published  in  one  or  more 

Eublic  works,  and  particularly  in  the  seventh  volume  of  the 
lOndon  Journal  of  Arts  and  Sciences,  edited  by  W.  Newton, 
and  published  in  London  in  the  year  1881,  and  extensively 
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known  to  mechanics  and  engineers  in  the  United   States; 

p  tending  to  prove  that  the  plaintiff  was  not  the  original  and 

first  inventor  or  discoverer  of  the  thing  patented,  or  of  a  sub- 

r  stantial  and  material  part  thereof  claimed  as  new,  but  that  it 

had  been  described  as  aforesaid,  in  public  works,  before  the 
supposed  discovery  thereof  by  the  plaintiff. 

J  *"  VII.   And  the  said  defendants  will  further  give  r«cq-| 

in   evidence,  on  the  trial  of  the  issue  aforesaid,  the  *^ 

I  printed  description  of  certain  improvements  in  machinery  for 

f,  propelling  steam-vessels,  invented  by  Jacob  Perkins,  of  Lon- 

don, as  early  as  the  year  1829,  which  said  description  was 

f  published  in  a  public  work,  printed  in  London,  in  the  year 

c  1831,  to  wit,  in  the  seventh  volume  of  the  London  Journal  of 

Arts  ahd  Sciences,  edited  by  W.  Newton,  a  well-known 
scientific  journal,  published  in  London  in  the  year  aforesaid. 
And  the  said  defendants  will  further  give  in  evidence  a  plate, 
number  nine  in  the  said  volume,  containing  an  engraved  de- 
lineation of  the  said  invention  ;  all  tending  to  prove  that  the 
plaintiff  was  not  the  original  and  tnie  inventor  or  discoverer 
of  the  thing  patented,  or  of  a  substantial  and  material  part 
thereof  claimed  as  new,  but  that  it  had  been  described  as 
aforesaid,  in  a  public  work,  before  the  supposed  discovery 
thereof  by  the  plaintiff. 

"  VIII.  And  the  said  defendants  will  further  give  in  evi- 
dence, on  the  trial  of  the  issue  aforesaid,  a  printed  description 
of  a  certain  mode  of  propelling  boats  in  the  water  by  the  ap- 
plication of  sculling-wheels,  or  screw  propelling-Wheels,  in- 
vented by  Benjamin  M.  Smith,  which  said  description  was 
published  in  the  year  1880,  in  the  sixth  volume  of  the  new 
series  of  the  Franklin  Institute,  a  scientific  journal  published 
in  the  city  of  Philadelphia,  in  the  State  of  Pennsylvania,  tend- 
ing to  prove  that  the  plaintiff  was  not  the  original  and  true 
inventor  or  discoverer  of  the  thing  patented,  or  of  a  substan- 
tial and  material  part  thereof  claimed  as  new,  but  that  it  had 
been  described  as  aforesaid  in  a  public  work  before  the  sup- 
posed discovery  thereof  by  the  plaintiff. 

"  IX.  And  the  said  defendants  will  further  give  in  evi- 
dence, and  prove  on  the  trial  of  the  issue  aforesaid,  that  the 
said  machine,  alleged  in  the  plaintiff's  writ  in  this  cause  to 
have  been  made  by  the  said  aefendants,  does  not  in  any  of 
its  parts  resemble  the  machine  described  in  the  schedule 
annexed  to  the  letters  patent  granted  to  the  said  plaintiff. 

"  X.  And  the  said  defendants  will  further  give  in  evidence, 
and  prove  on  the  trial  of  the  issue  aforesaid,  that  the  said 
John  B.  Emerson,  if  he  was  really  the  inventor  of  the  ixxk' 
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provements  now  alleged,   pretended,  and   claimed  by  him, 
voluntarily  abandoned  the  same  to  the  public. 

"XI.  And  the  said  defendants  will  further  give  in  evi- 
dence, and  prove  on  the  trial  of  the  issue  aforesaid,  that  they 
have  never  made,  used,  or  sold  the  machine  patented  by  the 
said  John  B.  Emerson,  or  any  part  thereof,  nor  any  imitation 
of  the  said  machine,  nor  of  any  part  thereof. 

"  XII.   And   the  said  defendants  will  further  give  in  evi- 
#eQQ-|  dence,  *and  provQ  on  the  trial  of  the  issue  aforesaid, 
-I  that  the  description  and  specification  filed  by  the  said 
plaintiff  do  not  contain  the  whole  truth  relative  to  this  inven- 
tion or  discovery. 

«  Dated  New  York,  October  26th,  1844. 

"  Yours,  &c.,  P.  A.  Hanfobd, 

Attorney  for  Defendants. 

"  To  Peter  Clabk,  Esq.,  Attorney  for  Plaintiff'' 

"Circuit  Court  of  the   United  States  of  America  for  the 
Southern  District  of  New  York,  in  the  Second  Circuit. 

"  Peter  Hogg  &  Cornelius  Delamater  t;.  John  B. 

Emerson. 

"  Sir, — You  will  please  to  take  notice  that,  on  the  trial  of 
the  above-entitled  cause,  the  defendants,  in  addition  to  the 
various  matters  set  forth  in  the  notice  heretofore  given  in  this 
cause,  under  date  of  the  26th  of  October,  1844,  will,  under 
the  plea  of  the  general  issue,  prove  and  insist  upon  the  fol- 
lowing special  matter,  of  which  notice  is  hereby  given  pui^ 
suant  to  statute. 

"  The  said  defendants  will  give  in  evidence,  on  the  trial  of 
the  issue  aforesaid,  the  letters  patent  granted  to  John  Erics- 
son by  the  English  Government  in  1836,  and  the  letters 
patent  granted  him  by  the  government  of  the  United  States 
in  the  years  1838  and  1840. 

"  The  said  defendants  will  also  give  in  evidence  copies  of 
letters  patent  granted  by  the  United  States  government  to 
Josiah  Copley,  for  a  spiral  propeller,  under  date  of  May  22, 
1830;  and  to  John  L.  Sullivan,  under  date  of  March  24, 
1817,  for  a  submarine  propeller;  and  to  Edward  P.  Fitz- 
patrick,  under  date  of  November  23, 1835,  for  a  screw  for 
propelling  boats;  and  to  James  Widdifield,  under  date  of 
October  11, 1815,  for  propelling  boats  by  screw  wheel ;  and 
to  John  L.  Smith,  under  date  of  September  18, 1835,  for  pro- 
pelling boats  by  screw  wheel ;  and  to  Henry  W.  Wheatley, 
under  date  of  December  30,  1818,  for  propelling  boats  by 
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screw  power ;  and  to  Jesse  Ong,  on  the  22d.  of  May,  1837,  for 
propelJing  paddle-wheels. 

^*Tlie  said  defendants  will  also  give  in  evidence  the  digest 
of  patents  issued  by  the  United  States,  published  under  the 
superintendence  of  the  Commissioner  of  Patents  in  1840,  and 
more  particularly  ^ages  219,  220,  221,  222,  223,  224,  225,  of 
the  same. 

"  The  said  defendants  will  also  give  in  evidence  a  descrip- 
tion of  certain  improvements  in  propelling  vessels,  communi- 
cated bv  Charles  Cummerow  of  London,  and  published  in 
Newton  s  London  Journal,  second  series,  eighth  volume,  page 
144 ;  which  volume  the  said  defendants  will  give  in  evidence. 
*"The  said  defendants  will  also  give  in  evidence  a  r«cqQ 
description  of  certain  improvements  in  the  construction  ^ 
and  adaptation  of  a  revolving  spiral  paddle,  for  propelling 
boats  and  other  vessels,  patented  by  the  British  government 
to  Beunet  Woodcroft  of  Manchester,  in  the  county  palatine 
of  Lancaster,  printed  and  published  in  Newton's  Journal, 
third  series,  first  volume,  page  349 ;  which  volume  the  said 
defendants  will  give  in  evidence. 

^^  The  said  deiendants  will  also  give  in  evidence  the  seventh 
volume  of  the  Repertory  of  Patent  Inventions,  for  1837,  pub- 
lished in  London,  and  the  copy,  printed  at  page  172  of  the 
same,  of  certain  letters  patent  granted  to  F.  P.  Smith  for  an 
improved  propeller. 
I  "The  said  defendants  will  also  give  in  evidence  certain 

i  letters  patent,  issued  by  the  government  of  the  United  States 

I  to  Francis  P.  Smith,  for  an  improved  propeller,  bearing  date 

the  12th  day  of  November,  1841. 
:  "  The  said  defendants  will  also  give  in  evidence,  that  the 

alleged  invention  of  the  said  plaintiff,  or  so  much  thereof  as 
i  the  said  plaintiff  may  allege  or  claim  that  the  said  defendants 

J  have  infringed,  was  invented,  known,  and  used  before  the 

^  same  was  patented  or  invented  by  the  said  plaintiff.    And  the 

^  said  defendants  will  prove  the  said  prior  use  and  knowledge 

of  the  said  alleged  improvement  or  invention,  and  where  the 
•  same  had  been  used  by  Dr.  Thomas  P.  Jones,  who  resides  in 

J  the  city  of  Washington,  in  the  District  of  Columbia. 

J  "  The  said  defendants  will  also  give  in  evidence  the  sixth 

I  volume  of  the  Journal  of  the  Franklin  Institute,  new  series, 

jj  page  149,  where  is  contained  an  account  of  the  spiral  pro- 

ij  peUer  above  referred  to,  patented  to  Josiah  Copley,  and  the 

fifth  volume  of  the  same,  new  series,  page  136,  where  is  con- 
:  tained  a  notice  of  the  propeller  patented  to  Benjamin  P. 

^^  Smith. 

i  ^'The  said  defendants  will  also  give  in  evidence  certain 
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letters  patent  granted  to  John  S.  Trott  of  Boston,  by  the 

fovernment  of  the  United  States,  under  date  of  June  2d, 
818,  for  propelling  wheels  for  boats  by  animal  power. 
«  Dated  New  York,  October  27tb,  1845, 

"Yours,  &c.,  F.  A.  Hai^pobd, 

Attomejf  for  D^endanU. 
"To  Pester  Clabk,  Esq.,  Attorney  for  Plaintiff.'' 


In  May,  1847,  the  cause  came  on  for  trial.  Both  plaintiff 
and  defendant  examined  many  witnesses ;  the  substance  of 
the  testimony  on  the  part  of  the  defendants  is  stated  in  the 
argumentative  opening  of  their  counsel  in  this  court,  which 
is  copied  in  order  to  show  their  view  of  the  evidence.  After 
it  was  closed,  the  counsel  for  the  defendants  made  the  follow- 
ing prayers  to  the  court  to  instruct  the  jury. 
*5941  *^^  ^'  That  the  claim  of  the  plaintiff,  as  set  forth  in 
-'  his  specification  annexed  to  his  letters  patent,  embraces 
the  entire  spiral  paddle-wheel.  The  claim  is  therefore  too 
broad  upon  the  face  of  it,  and  the  letters  patent  are  void  upon 
this  ground,  and  the  defendants  are  entitled  to  a  verdict. 

"  2.  That  if  the  court  should  depart  from  the  language  of 
the  patentee,  in  which  he  has  made  his  claim,  for  the  purpose 
of  giviug  to  that  claim  a  limitation  which  may  not  be  too 
broad,  it  could  not  clearly,  or  with  anv  reasonable  certainty, 
or  without  resorting  to  conjecture,  be  determined  by  the 
court  what  the  claim  was  ;  and  the  patent  is  therefore  void 
for  ambiguity,  and  the  defendants  are  entitled  to  a  verdict. 

"  8.  That  the  patent  is  void  upon  its  face  for  this,  that, 
purporting  to  be  a  patent  for  an  improvement,  and  specifying 
that  the  invention  is  of  an  improved  spiral  paddle*wheel,  dif- 
fering essentially  from  any  which  have  been  heretofore  es- 
sayed, without  pointing  out  in  what  the  difference  consists,  or 
in  any  manner  whatever  indicating  the  improvement  by  di»- 
tinguishing  it  from  the  previously  essayed  spiral  wheels,  it  id 
wanting  in  an  essential  prerequisite  to  the  validity  of  letters 
patent  for  an  improvement. 

"  4.  That  the  patent  is  void  upon  its  face  for  this,  that  it 
embraces  several  distinct  and  separate  inventions  as  improve- 
ments in  several  distinct  and  independent  machines,  suscep- 
tible of  independent  operation,  not  necessarily  connected 
with  each  other  in  producing  the  result  aimed  at  in  the 
invention,  and  the  subject-matter  of  separate  and  independent 
patents. 

"  5.  That,  inasmuch  as  it  appears  conclusively  by  the  depo- 
sition of  Arthur  L.  Mclntyre,  the  officer  in  the  Patent^Office 
of  the  United  States  who  has  the  care  and  custody  of  the 
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drawings  therein  filed,  that  on  the  12th  day  of  February,  1844, 
the  plaintiff  filed  a  drawing,  sworn  to  by  him  as  a  correct 
delineation  of  his  invention,  which  drawing  had  been  on  file 
since  the  6th  day  of  May,  1841,  when  it  was  there  deposited 
by  the  plaintiff  unattested ;  that  said  drawing  became  a  part 
of  the  record  of  the  plaintiff's  patent,  and  that  the  said  record 
was  then  complete  ;  and  the  rights  and  privileges  of  the  plain- 
tiff, under  the  act  of  Congress  of  March  8d,  1837,  were  ex- 
hausted by  the  filing  of  said  attested  drawing,  and  therefore 
said  drawing  was  the  one  which  (if  any)  should  have  been 
introduced  in  evidence  as  the  recorded  delineation  of  the 
invention,  and  the  second  drawing  subsequently  filed  and  in- 
troduced in  evidence  should  be  disregarded  by  the  jury. 

"6.  Though  inasmuch  as  it  appears  conclusively  by  the 
deposition  of  Arthur  L.  Mclntyre,  as  before  stated,  that  on 
the  12th  day  of  February,  1844,  the  plaintiff  filed  a  drawing, 
*8Worn  to  by  himself  as  a  correct  delineation  of  his  in-  r#cqc 
vention,  which  drawing  had  been  on  file  since  the  5th  '- 
[,  day  of  May,  1841,  when  it  was  there  deposited  by  the  plain- 

tiff, unattested,  that  said  drawing  became  a  part  of  the  record 
'  of  plaintiff's  patent,  and  that  as  against  these  defendants, 

^  who,  by  legal  presumption,  were  notified  of  the  nature  and 

"  character  of  the  invention  of  said  first  drawing,  he  is  now 

'  estopped  from  asserting  that  the  same  is  not  a  true  deliuea- 

^  tion  of  his  invention,  either  by  the  testimony  of  witnesses,  or 

'  by  the  introduction  of  a  second  and  different  drawing. 

"  7.  That  the  rule  of  law  which  declares  the  drawings  for 
''  patentee  to  be  part  of  his  patent,  and  that  they  may  be  re^rred 

'  to  for  the  puipose  of  helping  out  the  specification,  should 

'^  be  limited  to  those  cases  in  which  the  drawings  are  either 

annexed  to  or  referred  to  in  the  specification ;  and  that  even 
'  in  such  case  the  drawings  cannot  be  resorted  to  for  the  pur- 

*  pose  of  adding  to,  or  in  any  manner  enlarging,  the  claim  as 
'  set  forth  in  the  specification. 

^  "  8.  That,  if  the  second  drawing  which  has  been  exhibited 

^  in  evidence  is  to  be  regarded  as  a  part  of  the  plaintiff's  patent, 

and  to  be  referred  to  to  help  out  the  specification,  there  must 
i  be  a  conformity  between  them.     If  they  are  substantially  at 

^  variance,  and  incongruous,  and  inconsistent  with  each  other, 

^  it  is  a  fatal  defect  in  the  patent,  which  alone  is  sufficient  to 

^  prevent  the  recovery  of  the  plaintiff. 

*  "  9.  That  if,  from  the  testimony,  the  jury  believe  that  the 
^                  placing  of  the  paddles  obliquely  upon  the  rim  of  the  wheel, 

sworn  to  by  John  S.  Trott  as  having  been  done  by  him  in 
>  1818,  was  substantially  the  same  in  principle  as  placing  them 

^  spirally  upon  said  rim,  the  defendants  are  entitled  to  a  verdict. 
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"  10.  That  the  plaintiff  must  satisfy  the  jury,  (to  sustain  the 
only  judicial  construction  of  which  the  patent  admits,}  that 
he  is  the  first  and  original  inventor  of  the  spiral  form  of  the 
propelling  float ;  and  if  from  the  evidence  in  relation  to  the 
patent  and  wheel  of  Benjamin  M.  Smith,  in  1829, — of  Eben- 
ezer  Beard,  in  and  of  the  spiral  float  used  by  John  Stevens, 
in  1805, — they  believe  that  this  spiral  form  was  not  new  in 
the  plaintiff,  but  was  known  and  used  before  his  patent,  that 
upon  this  ground  the  defendants  are  entitled  to  a  verdict. 

"  That  if  the  jury  believe  from  the  specification  of  the 
plaintiff  and  the  testimony,  that  he  designed  to  express  his 
improvement  to  consist  in  the  trough  form  given  to  the  pro- 
pelling plates  by  bending  them  along  the  centre,  so  that  the 
sides  of  the  plates  shall  be  at  right  angles,  or  nearly  so,  to 
each  other,  and  that  this  trough  form,  thus  produced  previous 
to  giving  the  plate  the  spiral  curve  longitudinally,  is  to  be 
♦'iQei  considered  as  of  *the  essence  of  plaintiff's  invention, 
•J  then  the  defendants  have  not  infringed  upon  his  rig^htB, 
and  are  entitled  to  a  verdict. 

"  12.  That  if  the  jury  believe,  from  the  specification  and 
the  testimony,  that  neither  a  cylindrical  band  nor  the  twisted 
spokes  were  described  by  the  plaintiff  as  constituting  a  part 
of  the  paddle-wheel  by  him  patented,  the  same  cannot  be 
added  as  a  component  part  of  his  invention  by  their  inser- 
tion in  a  drawing  filed  ten  years  after  the  issuing  of  his  let- 
ters patent. 

^^  13.  That  from  the  silence  in  the  specification,  both  as  to 
the  hoop  or  cylindrical  band  and  twisted  spoke,  notwithstand- 
ing their  delineation  in  the  drawing,  the  jury  must  infer  one 
of  two  things ;  either  that  the  plaintiff  did  not  invent,  and 
therefore  did  not  describe  them,  or  that  they  were  (as  his 
witness  Allaire  in  substance  testified)  not  the  subject-matter 
of  invention  at  the  time  at  all,  being  old  and  well-known  parts 
of  the  machine  described. 

"  14.  That  unless  the  jury  believe  from  the  testimony  that 
the  plaintiff,  before  the  issuing  of  his  letters  patent,  actually 
reduced  his  alleged  invention  to  practice,  the  patent  is  void, 
and  the  defendants  are  entitled  to  a  verdict. 

'*  15.  That  if,  from  the  testimony,  the  jury  believe  that 
Captain  Ericsson  actually  reduced  the  propelling  wheel  to 
practice,  such  as  were  constructed  by  the  defendants,  before 
the  same  were  reduced  to  practice  by  the  plaintiff,  the  defend- 
ants are  entitled  to  a  verdict. 

"  16.  That  the  exclusive  rights  of  a  patentee  are  to  make 
as  well  as  to  use,  and  vend  to  others  to  be  used,  and  that  the 
rule  of  damages,  as  against  the  manufacturer  who  has  invaded 
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the  exclusive  right  to  make  it,  are  the  profits  which  he  h^s 
derived,  or  which  the  plaintiff  might  have  derived  from  such 
making,  because  it  is  the  sum  which  by  his  invasion  he  has 
prevented  the  patentee  from  obtaining. 

"  17.  That  if  from  the  evidence  the  jury  are  satisfied  that 
no  propelling-wheels  were  made  by  the  defendants  between 
the  27th  of  March,  1844,  the  date  of  the  alleged  completion 
of  the  record  of  the  plaintiff's  patent,  under  the  act  of  March 
3d,  1837,  and  the  commencement  of  this  suit  in  April  fol- 
lowing, upon  this  ground  the  defendants  are  entitled  to  a 
verdict. 

"18.  That  the  invention  of  the  plaintiff,  as  described  in 
his  specification,  as  illustrated  by  his  drawing,  cannot  be 
regarded  as  a  combination  of  the  several  parts  of  the  wheel ; 
as  a  combination  the  invention  is  not  brought  out  in  the 
specification  or  drawings,  and  such  a  view  of  the  case  is  en- 
tirely inadmissible." 

But  the  court  refused  to  instruct  the  jury  according  to  the 
prayers  of  the  defendants,  and  charged  them  as  follows. 

*rThat  part  of  the  charge  which  was  brought  up  r^eqir 
by  the  record  in  6  Howard  is  there  printed ;  but  the  '■ 
certiorari  having  brought  up  the  residue,  it  is  now  printed 
entire.) 

"  The  court,  in  charging  the  jury,  submitted  to  them,  as  a 
question  of  fact,  whether  the  drawings  made  by  Dr.  Jones,  in 
1844,  of  the  paddle-wheel  of  the  plaintiff,  were  substantially 
in  conformity  with  the  drawing  filed  and  model  deposited  in 
the  Patent-OfBce  in  1834 ;  that  if  this  fact  was  found  in  the 
affirmative,  it  was  not  seriously  disputed  but  that  the  wheel 
of  Ericsson  was  similar  to  one  constructed  from  the  specifica- 
tion and  drawing  of  the  plaintiff  when  taken  together. 

"The  court  mrther  charged,  that  if  the  jury  found  the 
above  question  in  the  negative,  then  it  would  become  neces- 
sary for  them  to  inquire  whether  the  specification,  without 
the  aid  of  the  drawing,  was  sufficient  to  enable  a  mechanic  of 
ordinary  skill  to  construct  the  plaintift''s  wheel ;  such  a  one 
as  could  be  constructed  with  the  aid  of  it. 

"  The  court  further  charged,  that  the  claim  of  the  plaintiff 
was  for  an  improvement  upon  the  spiral  paddle-wheel  or  pro- 
peller ;  that,  by  a  new  arrangement  of  the  parts  of  the  wheel, 
he  had  been  enabled  to  effect  a  new  and  improved  application 
and  use  of  the  same  in  the  propulsion  of  vessels ;  that  the 
ground  upon  which  the  claim  is  founded  was  this :  it  is  the 
getting  rid  of  nearly  all  the  resisting  surface  of  the  wheels 
of  Stevens,  Smith,  and  others,  by  placing  the  spiral  paddles 
or  propelling  surfaces  on  the  ends  of  arms,  instead  of  carry- 
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iDg  the  paddles  themselves  Id  a  continiied  sorfaoe  to  the  hnb 
or  shaft.  It  is  claimed  that  a  great  portion  of  the  old  blade 
not  only  did  not  aid  in  the  propol^on,  but  actually  impaired 
its  efficiency,  and  also  that  Uie  improved  wheel  is  made 
stronger. 

**  It  was  made  a  question,  on  the  former  trial,  whether  tbe 
plaintiff  did  not  claim,  or  intend  to  claim,  the  entire  wheel ; 
but  we  understand  it  to  be  for  an  improvement  upon  the 
spiral  paddle-wheel,  claimed  to  be  new  and  useful  in  the 
arrangement  of  its  parts,  and  more  effective  by  fixing  the 
spiral  paddles  upon  the  extremity  of  the  arms  at  a  distance 
from  the  shaft. 

**The  court  further,  in  charging  the  jury,  submitted  to  them 
the  question,  whether  the  plaintiff  was  the  first  and  origiDal 
inventor  of  the  improvement,  referring  them  to  the  evidence 
upon  this  branch  of  the  case. 

"  The  court  further  instructed  the  jury,  that  the  descrip- 
tion of  the  invention  was  sufficient,  and  that  the  objection 
that  the  patent  embraced  several  distinct  discoveries  was 
untenable. 

^^That  the  filing  of  imperfect  drawings  of  his  wheel  in  1841 
did  not  preclude  the  plaintiff  from  filing  a  corrected  one  in 
1844,  and  that  the  drawing  could  be  referred  to  in  aid  of  the 
mpiqo-t  *specifi cation,  though  not  annexed  to  the  {)atent,  or 
-I  referred  to  in  the  specification  ;  if  it  was  filed  with  the 
application  in  the  Patent-Office  at  the  time  of  the  taking  out 
of  the  patent,  it  is  then  a  part  of  the  record. 

^^  That  if  the  drawing  and  specification  were  so  contradic- 
tory that  a  mechanic  of  ordinary  skill  could  not  construct  the 
wheel,  the  patent  was  void.  But  if  the  latter  was  ambiguous, 
obscure,  or  doubtful,  the  drawing  might  be  referred  to  to 
remove  the  difficulty. 

^^  That  the  omission  or  neglect  of  the  patentee  to  bring  his 
improvement  into  public  use  did  not  forfeit  his  right  to  the 
invention,  and  that  the  fact  of  Ericsson's  propeUer  having 
been  brought  into  public  use  first  did  not  give  his  patent  pri- 
ority, if  the  plaintiff  was  the  first  and  original  inventor. 

"We  do  not  understand  that  the  original  inventor  and 
patentee,  in  order  to  enable  him  to  maintain  an  action  for 
an  infringement,  must  prove  that  he  put  his  patent  in  use  by 
actually  building  a  boat,  and  running  her  with  a  propeller ; 
it  is  sufficient,  if  he  shows  by  his  experiments,  model,  and 
descriptions,  that  his  improvement  is  useful. 

"  On  the  question  of  damages,  the  court  instructed  the  jury, 
that  the  settled  rule  was  to  give  the  actual  damages  that  the 
plaintiff  had  sustained.  And  it  was  apprehended,  as  applied 
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to  the  case  before  thetn,  that  that  would  be  the  sum  the 
patentee  was  entitled  to  for  the  right  to  make  his  propeller 
to  be  used  in  the  several  vessels  built  by  the  defendants,  and 
in  which  Ericsson's  propeller  had  been  placed  by  them. 

'^  That  the  damages  were  not  necessarily  confined  to  the 
making  of  the  wheels  between  March,  1844,  when  the  draw- 
ings were  restored  to  the  Patent-Office,  and  the  bringing  of 
the  suit.  Such  a  limitation  assumes  that  there  can  be  no 
infringement  of  the  patent  after  the  destruction  of  the  records 
in  1836,  until  they  are  restored  to  the  Patent-Office,  and 
that  during  the  intermediate  time  the  rights  of  the  patentee 

'  might  be  violated  with  impunity.     We  do  not  assent  to  this 

view. 

"  In  the  first  place,  the  act  of  Congress  providing  for  the 
restoration  was  not  passed  until  the  3d  of  March,  1§37 ;  and 

^  in  the  second  place,  in  addition  to  this,  a  considerable  period 

of  time  must  necessarily  elapse  before  the  act  would  be  gen- 

^  erally  known  ;  and  then  a  still  further  period  before  copies  of 

the  drawingfs  and  models  could  be  procured.  Patentees  were 
not  responsible  for  the  fire,  nor  did  it  work  a  forfeiture  of 
their  rights. 

"  The  ground  for  the  restriction  claimed  is,  that  the  com- 

^  munity  have  no  means  of  ascertaining,  but  by  a  resort  to  the 

records  of  the  Patent-Office,  whether  the  construction  of  a 

t  *particular  machine  or  instrument  would  be  a  violation  r#cQQ 

01  the  rights  of  others,  and  the  infringement  might  be  *- 
innocently  committed. 

**  But,  if  the  embarrassment  happened  without  the  fault  of 

c  the  patentee,  he  is  not  responsible  for  it ;  nor  is  the  reason 

applicable  to  the  case  of  a  patent  that  has  been  published,  and 

t  the  invention  known  to  the  public.     The  specification  in  this 

case  had  been  published.  It  is  true,  if  it  did  not  sufficiently 
describe  the  improvement  without  the  aid  of  the  drawing, 

;  this  fact  would  not  help  the  plaintiff. 

I  "  If  there  were  unreasonable  delay  and  neglect  in  restoring 

I  the  records,  and  in  the  mean  time  a  defendant  had  innocently 

:  made  the  patented  article,  a  fair  ground  would  be  laid  for  a 

mitigation  of  the  rule  of  damages,  if  not  for  withholding  them 

I  altogether ;  and  the  court  left  the  question  of  fact,  as  to  reason- 

able diligence  of  the  patentee  or  not,  in  this  respe(^t,  and  also 

f  all  questions  of  fact  involved  in  the  points  of  the  case  for  the 

defendants,  to  the  jury." 

I  The  counsel  for  the  defendants,  having  taken  an  exception 

to  all  that  part  of  the  charge  which  was  inconsistent  with 
their  prayers,  brought  the  case  up  to  this  court. 
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It  was  argued  by  Mr.  John  0,  Sargent^  from  a  brief  filed  by 
himself  and  Mr.  Johnson^  for  the  plaintiffs  in  error,  and  by 
Mr,  Q-illet^  for  the  defendant  in  error. 

The  counsel  for  the  plaintiffs  in  error  stated  the  case  as 
follows. 

On  the  8th  of  March,  1884,  John  B.  Emerson  obtained 
letters  patent  of  the  United  States  for  certain  improvements 
in  the  steam-engine.  In  December,  1836,  the  copy  of  the 
letters  in  the  Patent-Office,  with  the  drawing  and  the  model, 
was  destroyed  by  fire.  In  1837,  Congress  passed  an  act, 
calling  upon  inventors,  whose  models  and  drawings  and  let- 
ters had  been  destroyed,  to  replace  them.  (5  Stat,  at  Large, 
191.)  In  1841,  Emerson  recorded  his  letters  anew,  and  filed 
an  unattested  drawing.  In  1844,  February  12,  he  completed 
his  record  by  swearing  to  said  drawing,  and  filing  it  in  the 
Patent-Office.  In  March,  1844,  he  visited  Washington,  and, 
on  consultation  with  Dr.  Jones,  prepared  a  new  drawing,  and 
swore  to  it,  and  filed  it.  In  the  month  of  May,  he  commenced 
a  suit  against  Hogg  and  Delamater  for  making  the  Ericsson 
propeller. 

In  the  year  1835,  the  instrument  known  as  the  Ericsson 
propeller  was  in  operation  in  London.  In  1838,  it  was 
patented  in  the  United  States.  From  1839  to  1844,  it  was 
made  by  manufacturers  in  New  York  and  elsewhere,  without 
hinderance  or  molestation,  till  the  suit  was  commenced  against 
Hogg  and  Delamater.  This  instrument  is  a  cylindrical  band, 
*6001  s^PP^r^i'^g  *^  series  of  spiral  planes,  and  sustained  on 
J  the  shaft  by  two  or  more  twisted  spokes.  The  spokes 
and  the  band  constitute  its  peculiar  and  patentable  features. 

John  B.  Emerson's  specification  contains  no  allusion  to  a 
cylindrical  band  or  twisted  spoke.  His  drawing,  filed  in 
March,  1844,  adopts  and  adds  these  features.  The  only  evi- 
dence tending  to  show  that  they  were  contemplated  by  him 
at  any  time  is  a  model  said  to  have  been  made  in  1837,  two 
years  after  Ericsson's  propeller  was  in  operation  in  London. 
This  model  contains  three  hoops,  and  nine  or  more  spiral 
arms.  From  this  model  of  1837,  and  information  of  the 
patentee.  Dr.  Jones  made  the  drawing  of  1844. 

Hogg  and  Delamater  were  iron-founders  in  the  city  of  New 
York.  They  made  no  propellers  to  use,  and  used  none ;  they 
merely  manufactured  them  to  order.  They  had  no  interest 
whatever  in  the  patent  right  of  Captain  Ericsson.  No  evi- 
dence appears  in  the  case,  tending  to  show  any  such  interest. 

It  is  not  pretended  that  J.  B.  Emerson  ever,  at  any  time, 
reduced  his  wheel  to  practice,  until  the  year  1843,  when  he 
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made  an  experiment  with  it  in  the  harbor  of  New  Orleans. 
All  that  we  know  of  it,  therefore,  prior  to  the  year  1837,  is 
derived  from  the  drawing  made  from  the  model  of  1887,  or 
the  statement  of  the  patentee  himself,  and  the  formal  oath 
that  this  drawing  was  a  correct  delineation  of  his  invention. 

The  attempt,  therefore,  to  incorporate  the  spiral  spoke,  and 
the  cylindrical  band  or  hoop,  into  Mr.  J.  B.  Emerson's  patent, 
rests  exclusively  upon  his  own  allegation,  which  is  unsup- 
ported entirely  by  the  specification.  Emerson's  own  wit- 
nesses admit  that  there  is  no  mention  of  these  features  in  the 
specification,  and  Dr.  Jones,  Keller,  Birkbeck,  Dunham,  Bel- 
knap, Bartol,  Cunningham,  Mapes,  Cox,  and  Kemp  swear 
distinctly  that  the  specification,  in  this  respect,  contradicts 
the  drawing.  It  is  not  denied  that  the  absence  of  these 
would  destroy  every  point  of  resemblance  between  Emerson's 
wheel  and  Ericsson's  propeller. 

It  was  distinctly  proved  by  John  S.  Trott  and  Nathan  Rice, 
that  the  entire  wheel  of  Ericsson,  except  the  spiral  twist  of 
the  propelling  blade  and  the  spiral  twist  of  the  arm,  was  in 
use  in  1818,  and  then  patented  by  Trott.  Evidence  was  also 
offered  tending  to  show  that  Trott's  wheel,  with  the  oblique 
float,  operated  on  the  same  principle  with  Ericsson's  wheel 
with  the  spiral  float. 

It  was  distinctly  proved,  that  spiral  wheels,  with  arms, 
employed  at  the  stern,  and  submerged,  were  successfully  in 
use  long  before  J.  B.  Emerson  obtained  a  patent. 

The  trough  form  which  is  so  distinctly  dwelt  upon  in 
^Emerson's  specifications,  and  which  in  fact  constitutes  r«^A-| 
the  only  feature  described  and  relied  upon,  does  not  *- 
exist  in  the  Ericsson  propeller.  The  latter  instrument  em- 
ploys only  spiral  planes,  which  had  been  in  use  half  a 
century. 

In  1847,  a  verdict  was  rendered  in  the  cause  against  the 
defendants  below,  and  judgment  taken  thereon,  on  which  a 
writ  of  error  was  allowed  under  the  seventeenth  section  of 
the  patent  act,  restricted  to  certain  questions  made  at  the 
trial,  and  upon  certain  conditions  ;  among  which  were  those 
of  submitting  the  case  on  written  arguments,  within  a  lim- 
ited time,  and  of  paying  the  amount  of  the  judgment  into 
court.  The  cause  was  argued  according  to  those  conditions, 
and  the  court  gave  an  opinion  in  the  case,  in  which  they 
decided  substantially,  that  the  plaintiffs  here  were  entitled 
to  stand  before  this  court  like  all  other  suitors,  and  that  the 
writ,  if  granted,  must  be  on  the  whole  case. 

Judgment  was  therefore  suspended,  on  plaintiffs'  sugges- 
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tion  of  a  diminution  of  the  record,  and  a  certiorari  iasiied,  hj 
whioh  the  case  is  now  brought  before  the  court. 

Paints, 

L  The  defendant  in  error  has  no  patent  for  an  improved 
spiral  paddle-wheel. 

American  Authorities : — Phillips  on  Pat.,  224,  and  cases ; 
Curtis,  127,  208 ;  Sullivan  v.  Redfield^  Paine,  442 ;  Shaw  y. 
Oooper,  7  Pet.,  292,  315 ;  Uvans  v.  Chambers,  2  Wash.  C.  C, 
126 ;  Barrett  v.  ffall,  1  Mason,  476 ;  Whittentbre  v.  Cutter,  I 
Gall.,  487 ;  Hvana  v.  Haton,  Pet.  C.  C,  840,  841 ;  Kneiss  v. 
Schuylkill  Bank,  4  Wash.  C.  C,  9 ;  Catting  et  al.  v.  Myers^  4 
Wafih.  C.  C,  220;  1  Stat,  at  L.,  819,  §§  1,  8. 

English  Authorities : — Godson  on  Pat.,  108, 113,  and  cases; 
Neihon  v.  Harford,  1  Webs.  Pat.  Cas.,  812  and  arg. ;  Rex  v. 
Wheeler,  2  Barn.  &  Aid.,  860 ;  8.  C,  3  Meriv.,  629 ;  CHegg's 
Patent,  1  Webs.  Pat.  Cas.,  117 ;  Russell  v.  Cowley,  Id.,  470 ; 
Househill  v.  Neilson,  Id.,  679;  Webster  on  Patents,  p.  66; 
Hindmarch,  41,  42,  509,  610,  611 ;  Godson,  170. 

II.  If  the  defendant's  patent  is  for  the  combination  of 
instruments  described  in  the  specification,  there  is  no  pre^ 
tence  that  the  combination  has  been  infringed ;  if  for  several 
improved  machines,  it  cannot  be  supported  in  law.  Evans 
V.  Eaton,  8  Wheat.,  454 ;  Barrett  v.  Hall,  1  Mason,  447 ; 
Moody  v.  Fiske,  2  Mason,  112 ;   Wyeth  v.  Stone,  1  Story,  290. 

III.  The  claim  of  the  specification  is  too  broad,  and  the 
patent  therefore  void ;  and  the  patent  does  not  disting^iish 
the  improvement  from  other  inventions. 

English  Authorities : — McFarlane  v.  Price,  1  Stark.,  199 ; 

♦fi09l  *-'^  ^^  Nickels,  Hindmarch  on  Patents,  186;  HM  v* 

^""^J   Thompson  8  Meriv.,  622 ;  s.  C,  8  Taunt.,  826 ;   WU- 

liams  V.  Brodie,  Davis's  Pat.  Cas.,  96,  97 ;  Manton  v.  Manton, 

Davis's  Pat.  Cas.,  849 ;  Mnter  v.  Wells,  1  Webs.,  180. 

American  Authorities : — Dixon  v.  Mayer,  4  Wash.  C.  C, 
69 ;  Evans  v.  Hettick,  3  Wash.  C.  C,  426 ;  Lowell  v.  Lewis, 
1  Mason,  189;  Ames  v.  Howard,  1  Sumn.,  482;  Evans  v. 
Eaton,  8  Wheat.,  464 ;  Woodcock  v.  Parker,  1  Gall.,  488 ; 
Whittemore  v.  Cutter,  1  Gall.,  478;  Odiome  v.  Winkley,  2 
Gall.,  51 ;  Barrett  v.  Hall,  1  Mason,  447  ;  Sullivan  v.  Redfieid, 
Paine,  441 ;  Evans  v.  Eaton,  7  Wheat.,  408 ;  Isaacs  v.  Cooper, 
4  Wash.  C.  C,  261 ;  Cross  v.  Huntly,  18  Wend.  (N.  Y.), 
386 ;  Head  v.  Stevens,  19  Id.,  411 ;  Kneiss  v.  Schuylkill  Bank, 
1  Wash.  C.  C,  9 ;  Morris  v.  Jenkins  et  al.,  8  McLean,  260 ; 
Peterson  v.  Woodier,  Id.,  248. 

IV.  The  drawing,  filed  March  27,  1844,  was  not  legal  evi- 
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dence  of  the  defendant's  patented  invention,  because  there 
was  a  drawing  filed  by  the  patentee  on  the  12th  of  February 
previous,  which  was,  by  the  second  section  of  the  act  of  1837, 
with  his  letters  patent,  the  only  legal  evidence  of  his  inven- 
tion, as  patentea,  that  could  be  offei*ed  in  any  judicial  court 
of  the  United  States. 

V.  The  patentee,  after  an  alleged  correction  of  his  letters 
patent  by  filing  the  second  drawing,  could  not  in  law  avail 
himself  of  that  correction  to  cover  causes  of  action  that  had 
previously  accrued ;  and  in  the  absence  of  proof  of  any  sub- 
sequent infringements  the  plaintiffs  here  were  entitled  to  a 
verdict  below.  In  re  Nickels^  Turn.  &  P.,  44 ;  8.  0.,  1  Webs., 
669 ;  Hindmarch  on  Patents  (Eng.  ed.),  216  et  seq. ;  Wyeth 
\.  Stane^  1  Story,  290 ;  Woodworth  v.  ffall,  1  Wood.  &  M., 
248,  389. 

VI.  The  defendants  below,  having  sought  to  establish  by 
the  testimony  of  Jones,  Keller,  Birkbeck,  Dunham,  Belknap^ 
Bartol,  Stillman,  Cunningham,  Mapes,  Cox,  and  Kemp,  the 
nonconformity  of  Emerson's  specification  of  1884  to  the  draw- 
ing filed  in  1844,  and  having  disputed,  at  everv  step,  that 
Ericsson's  propeller,  or  any  thing  like  it,  could  oe  made  by 
taking  the  two  together,  were  entitled  to  the  instructions 
sought  by  their  eighth  prayer ;  and  the  various  instructions 
of  tiie  court  on  the  subject  of  the  drawing  amounted  distinctly 
to  a  denial  of  that  prayer. 

VII.  The  original  letters  patent  were  produced  in  evidence. 
There  was  no  drawing  annexed,  referred  to  in  them,  or  ac- 
companying them.  No  case  has  gone  so  far  as  to  say  that 
any  other  drawing  shall  be  permitted  to  enlarge  or  add  to  the 
specification.  Curtis  on  Patents,  128,  125,  173,  174,  and 
cases  there  cited;  Brooks  v.  Bicknell,  8  McLean,  250,  261. 

•VIII.   The  wheel  patented  by  John  S.  Trott>  in  r«oAo 
1818,  having  been  proved  to  be  identical  with  that  made  ^ 
by  Ericsson,  with  the  single  exception  of  the  spiral  curvature 
to  the  arms  and  the  paddles,  the  ninth  prayer  of  the  defend- 
ants below  should  have  been  allowed. 

IX.  The  court  erred  in  rejecting  a  poiliion  of  C.  M.  Kel- 
ler's deposition. 

X.  The  court  erred  in  admitting  testimony  as  to  the  pa- 
tent fee  paid  to  Captain  Ericsson,  as  a  measure  of  damages 
against  the  manufacturers. 

XI.  The  court  erred  in  refusing  the  sixteenth  prayer,  on 
the  subject  of  damages  ;  and  in  instructing  the  jury,  as  mat- 
ter of  law,  that  the  actual  damages  sustained  by  Mr.  Emer- 
son, by  the  manufiicture  of  the  Ericsson  propeller,  was  the 
sum  the  patentee  was  entitled  to  for  the  right  to  make  his 
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propeller  to  be  used  in  the  several  vessels  built  by  the  defend- 
ants, and  in  which  the  Ericsson  propeller  had  been  placed 
by  them.  The  defendants  were  the  manufacturers,  built  no 
vessels,  used  no  propellers,  sold  no  propellers,  but  were  merely 
employed  to  make.  The  actual  damage,  by  the  invasion  of 
the  right  to  make,  was  the  maker's  profit,  and  not  the 
patentee's  fee.  Curtis  on  Pat.,  292,  293,  294,  295,  and  cases 
there  cited ;  Bryce  v.  Dorr^  3  McLean,  582 ;  Whittemore  v. 
Cutter^  1  Gall.,  429 ;  Earle  v.  Sawyer^  4  Mason,  1,  12. 

XII.  Whether  or  not  there  was  reason  for  withholding 
damages  altogether  was  a  question  for  the  court,  and  should 
not  have  been  left  to  the  jury,  where  there  was  no  dispute 
about  the  facts,  as  in  the  case  presented  by  the  record.  Bend 
V.  Boyt,  13  Pet.,  263 ;  MUs  v.  Paige,  1  Pick.  (Mass.),  43 ; 
s.  c,  2  Id.,  71 ;  Livingston  ^  Gilchrist  v.  Maryland  Ins.  Co,^ 
7  Cranch,  506 ;  Gilbert  v.  Moody,  17  Wend.  (N.  Y.),  354 ; 
Oliver  v.  Maryland  Ins.  Co,,  7  Cranch,  495;  Reynolds  v. 
Ocean  Ins.  Co.,  22  Pick.  (Mass.),  191. 

XIV.  Whoever  first  perfects  a  machine  is  entitled  to  the 
patent,  and  is  the  real  inventor,  although  others  may  previ- 
ously have  had  the  idea,  and  made  some  experiments  towards 
putting  it  in  practice.  He  is  the  inventor,  and  is  entitled  to 
the  patent,  who  first  brings  a  machine  to  perfection,  and  ren- 
ders it  capable  of  useful  operation.  Washburn  v.  GoiUd^  3 
Story,  133. 

Of  Mr.  GHllefs  argument  for  the  defendant  in  error,  the 
reporter  has  no  notes. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the 
court. 

This  is  the  same  case  which  has  been  before  us  on  a  former 
occasion,  as  reported  in  6  How.,  437. 

The  decision  there  announced  on  the  points  presented  by 
♦6041  **^**'  record  was  accompanied  by  a  ruling  that,  in  writs 
^  of  error  in  patent  cases,  all  the  questions  of  law  which 
arose  at  the  trial  might  be  brought  up,  and  not,  as  there,  only 
such  as  the  court  below  should  deem  reasonable.  Thereupon 
the  counsel  for  the  plaintiffs  in  error  moved  a  certiorari  to 
transfer  here  such  other  questions  as  had  not  been  before 
brought  up  and  decided. 

Tliis  eertioriari  and  a  subsequent  one  having  been  allowed, 
the  same  counsel  proceeded  to  argue  the  questions  appearing 
on  the  whole  record,  as  well  those  on  which  an  opinion  had 
already  been  pronounced,  as  the  new  questions  arising  on  the 
additional  parts  of  the  record. 
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This  was  objected  to  by  the  defendants  in  error,  but  permit- 
ted by  the  court,  on  the  ground,  that  a  division  among  them 
existed  before,  and  that  two,  if  not  three,  members  of  the 
court  were  now  present,  who  were  not  when  the  former  opin- 
ion was  agreed  to.  On  this  state  of  things,  having  heard  the 
whole  case  fully  reargued,  the  first  inquiry  is,  if  any  of  the 
points  before  settled  appear  to  have  been  ruled  erroneously, 
either  on  the  record  as  it  then  stood,  or  on  it  including  the 
new  matter  since  brought  up. 

It  is  very  manifest  that  this  matter  does  not  relate  to  any 
of  the  former  points,  and  consequently  does  not  impair,  or  in 
any  way  affect  them,  or  our  decision  before  given  upon  them. 

In  the  next  place,  has  the  new  argument,  or  the  further  con- 
sideration of  the  case,  presented  any  thing  which  justifies  a 
change  of  views  on  what  was  then  settled.     We  think  not. 

Without  repeating  the  whole  reasoning  and  precedents 
stated  in  6  Howard,  in  support  of  the  former  views  of  the 
court,  we  shall  only  submit  a  few  further  explanations  con- 
cerning some  of  them. 

On  'the  leading  question,  whether  the  invention  is  suffi- 
ciently described  in  the  letters  patent,  it  may  be  sufficient  to 
add,  that  this  depends  on  what  must  be  considered  as  a  part 
of  those  letters. 

The  letters  in  this  case  were  taken  out  in  1884,  under  the 
act  of  1793,  and  the  law  did  not  then  require  the  patentee  or 
the  commissioner  to  make  the  specification  a  part  of  the  letters 
patent,  as  it  does  by  the  act  of  1836.  But  the  inventor  still 
had  a  right,  if  he  pleased,  for  greater  fulness  and  clearness, 
not  only  to  file  a  specification  as  such,  and  as  the  law  directed, 
but  to  advise  the  Patent-Office  also  to  incorporate  it  into  the 
letters  as  a  part  of  them  by  express  terms  of  reference.  This 
it  would  be  peculiarly  proper  for  the  officers  of  the  govern- 
ment to  do,  as  the  language  of  the  specification  is  the  lan- 
guage of  the  inventor,  and  describes  the  invention  in  his  own 
way,  and,  it  is  to  be  *presumed,  in  the  best  way ;  where-  r»gQc 
as  tlie  language  of  the  letters  is  that  of  the  Com-  ^ 
missioner  of  Patents  or  the  President,  who  signs  them,  and, 
if  standing  alone,  might  by  mistake  or  accident  not  fully  de- 
scribe the  invention.  Here,  then,  in  order  to  avoid  any  such 
untoward  result,  they  did  expressly  incorporate  the  whole 
specification  into  the  patent  as  "  a  part "  of  it,  besides  referring 
to  it  for  "  a  description  "  of  the  improvement. 

This  the  officers  had  a  right  to  do,  as  grantors  in  deeds  have 
a  right  to  refer  to  other  deeds  or  papers,  and  annex  or  incor- 
porate them  as  a  part  of  the  instrument  of  conveyance.  See 
cases  cited  in  6  Howard. 
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A  similar  course  is  often  pursued  in  policies  of  insurance 
by  the  makers  of  them,  and  in  other  contracts,  as  well  as  in 
declarations  on  accounts  annexed.  That  such  a  course,  too, 
is  prudent,  and  to  be  encouraged  in  the  case  of  patents,  is 
shown  by  Congress  in  the  act  of  1836,  imperatively  requiring 
it  to  be  done  thereafter. 

The  specification,  being,  therefore,  in  this  case,  voluntarily 
annexed,  and  made,  in  express  terms,  a  part  of  the  patent, 
though  before  the  law  required  it  to  be  done,  it  still  became 
a  portion  of  the  patent  by  general  principles,  as  clearly  as  it 
does  since  by  the  words  of  the  law.  It  follows,  also,  that, 
being  thus  adopted  and  recognized  as  "  a  part "  of  the  patent 
itself,  if  the  improvement  is  there  described  with  due  fulness 
and  certainty,  it  is  so  described  in  the  patent  itself. 

But  it  is  manifest  that  it  is  thus  described  there.  In  the 
very  first  lines  it  is  set  out,  not  only  as  '*  an  improvement  iu 
the  steam-engine,"  but  "  in  the  mode  of  propelling  therewith 
either  vessels  on  the  water  or  carriages  on  the  land."  These 
together  constitute  a  full  and  satisfactory  description  of  the 
whole.  It  is  an  "  improvement  in  the  steam-engine,"  iiot  in 
generating  steam,  but  in  applying  it ;  and,  after  describing 
mmutely  the  application  of  it  for  propelling  carriages  on  land^ 
it  proceeds  to  point  out,  "  when  used  for  steamboats,"  how  it 
is  to  be  connected  with  "  an  improved  spiral  paddle-wheel." 

After  all  this,  no  one,  it  is  believed,  could  justly  contend 
that  the  patent  itself  was  defective,  or  likely  to  mislead  in  de- 
scribing the  improvement  which  the  patentee  claims  to  have 
invented. 

Referring  to  the  former  opinion  in  this  case  for  other  reasons 
and  decisions  in  support  of  this  view,  we  proceed  to  the  next 
objection.  It  is,  that  the  improvement  thus  described  is  for 
moi*e  than  one  invention,  and  that  one  set  of  letters  patent 
for  more  than  one  invention  is  not  tolerated  by  law. 

But  grant  that  such  is  the  result  when  two  or  moi*e  inven- 
tions ai*e  entirely  separate  and  independent, — though  this  is 
♦6061  *^o^btful  on  principle, — ^yet  it  is  well  settled  in  the 
-'  cases  formerly  cited,  that  a  patent  for  more  than  one 
invention  is  not  void,  if  they  are  connected  in  their  design 
and  operation.  This  last  is  clearly  the  case  here.  They  all 
here  relate  to  the  propelling  of  carriages,  and  vessels  by  steam, 
and  only  differ,  as  they  must  on  water,  from  what  they  are  on 
land  ;  a  paddle-wheel  being  necessary  on  the  former,  and  not 
on  the  latter,  and  one  being  used  on  the  former  which  is  like- 
wise claimed  to  be  an  improved  one.  All  are  a  part  of  one 
combination  when  used  on  the  water,  and  differing  only  as 
the  parts  must  when  used  to  propel  in  a  different  element. 
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In  Wyeih  et  al.  v.  StoKie  et  ah^  1  Story,  288,  in  order  to 
render  diflFerent  letters  patent  necessary,  it  is  said,  the  inven- 
tions must  be  "  wholly  independent  of  each  other,  and  dis- 
tinct inventions  for  unconnected  objects";  as  one  to  spin 
cotton  and  "  another  to  make  paper." 

Again,  if  one  set  of  letters  patent  is  permissible  for  one 
combination  consisting  of  many  parts,  as  is  the  daily  practice, 
surely  one  will  amply  suffice  for  two  or  three  portions  of  that 
combination. 

The  next  point  before  decided  was,  that  the  description 
was  sufficiently  clear  and  certain.  Under  the  instructions  of 
the  court,  the  jury  found  that  it  was  clear  enough  to  be 
understood  by  ordinary  mechanics,  and  that  machines  and 
wheels  could  readily  be  made  from  it,  considering  the  speci- 
fication as  a  whole,  and  adverting  to  the  drawings  on  file. 
This  is  all  which  the  law  requires  in  respect  to  clearness,  and 
it  does  not  appear  necessary  to  add  any  thing  to  what  is 
cited  and  stated  in  the  former  opinion  in  support  of  the 
instructions  given  below  on  this  point. 

The  court  did  right,  too,  in  holding  to  the  propriety  of 
looking  to  the  whole  specification,  and  also  to  the  drawings, 
for  explanation  of  any  thing  obscure.  The  drawings,  then, 
being  proper  to  be  referred  to  in  illustration  of  the  specifica- 
tion, they  could  be  restored  when  burnt,  and  if  appearing  in 
some  respects  erroneous,  they  could  be  corrected.  That  this 
last  was  done,  and  done  well,  was  distinctly  shown  by  Doc- 
tor Jones,  a  skilful  draughtsman  and  expert.  It  would  be 
unreasonable  to  prevent  or  refuse  the  correction  of  such 
errors,  so  as  not  to  mislead  nor  cause  contradictions;  be- 
cause, after  all,  it  is  the  specification  which  governs,  and  the 
drawings  merely  illustrate.  It  is  true  that  it  would  not  be 
proper  to  leave  the  drawings  so  long,  not  restored  nor  cor- 
rected, as  to  evince  neglect  or  a  design  to  mislead  the  public; 
and  the  jury  were  allowed  to  decide  what  was  a  reasonable 
time  for  this  purpose,  under  the  circumstances  of  the  case, 
and  the  duties  *imposed  by  law  on  the  patentee.  This  r*crfT 
being  a  point  in  part  of  law  and  in  part  of  fact,  it  was  ^ 
properly  submitted  to  the  jury,  and  their  finding  must  stand, 
unless  it  is  shown,  as  has  not  been  done,  that  illegal  instruc- 
tions were  given  to  them  concerning  it,  or  that  proper  legal 
directions  were  omitted.  See  analogous  cases,  Chitty  on 
Bills,  336,  379 ;  9  East,  347 ;  1  Campb.,  246 ;  Johnson  v. 
Sutto7i,  1  T.  R.,  614 ;  2  Barn.  &  Ad.,  857,  858. 

In  respect  to  another  objection,  of  the  claim  being  too 
broad,  that  was  fully  answered  in  the  former  opinion,  and  so 
was  the  objection,  that  damages  could  not  be  recovered  after 
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the  fire,  and  before  the  restoration  of  the  specificatioii  and 
drawings. 

Certain  new  points  are  also  presented  on  the  new  matter 
brought  here  by  the  certiorari.  Among  them,  no  one  seems 
specially  relied  on,  which  is  not  involved  in  those  already 
considered,  except  the  instructions  on  the  rule  for  settling 
the  whole  damages.  It  is  true,  that  the  verdict  appears 
large  in  amount.  But  if  too  large,  and  the  jury  were  prop- 
erly instructed  on  the  subject,  the  fault  is  theirs  rather  than 
the  court's,  and  cannot  be  corrected  here. 

It  is  not,  however,  clear  that  it  is  too  large,  as  it  does  not 
appear  to  have  exceeded,  and,  indeed,  it  rather  falls  short  of, 
the  price  paid  for  a  license  to  make  an  improvement  like  this 
to  be  used  in  so  many  vessels.  It  is  the  making  and  selling 
to  be  used,  and  not  the  selling  or  buying  or  making  alone, 
for  which  full  damages  are  usually  given.  (10  Wheat.,  350 ; 
Curt.  Pat.,  256,  3  n. ;  8  McLean,  427.)  The  court,  therefore, 
being  called  on  to  lay  down  some  general  rule,  very  properly 
informed  the  jury  that  such  price  might  be  a  suitable  guide, 
and  it  is  the  customary  one  followed  for  making  and  selling 
patent  stoves,  lasts,  spokes,  &c.,  and  seems  once  to  have  been 
treated  by  law  as  the  chief  guide  in  all  patent  cases ;  as  the 
act  of  1791,  §  5,  (1  Stat,  at  L.,  322,)  gave  three  times  its 
amount  when  one  either  made  for  sale  or  used  a  patented 
machine. 

But  that  law  being  repealed,  and  the  damages  now  left 
open  for  each  case,  the  judge  correctly  added,  that  a  fair 
ground  existed  for  a  mitigation  below  that  amount,  if  the 
maker  of  the  machine  appeared  in  truth  to  be  ignorant  of 
the  existence  of  the  patent  right,  and  did  not  intend  any 
infringement.     That  would  not,  however,  furnish  a  reason, 
as  was  insisted  by  the  plaintifib  in  error,  for  allowing  no 
damages  when  making  the  machine  to  he  tised^  and  not,. as  in 
some  cases,  merely  for  a  model,  or  for  fancy,  or  philosophical 
illustration.     ( Whittemore  v.  Cutter,  1  Gall.,  429 ;  Jones  v. 
Fearce,  1  Webs.  Pat.  Cas.,  125;    3   McLean,  583.)      The 
*6081  ^^^^^  ^^*  ^  injure,  also,  never  *exonerates,  as  is  con- 
^  tended,  in  these  cases,  from  all  damages  for  the  actual 
injury   or    encroachment,   though    it    may   mitigate    them. 
Bri/ce  V.  Dorr^  3  McLean,  583.)     The  further  general  sug- 
gestion by  the  judge,  to  give  onl}'^  the  actual  damages,  was 
well  calculated  to  prevent  any  thing  vindictive  or  in  excess, 
and  justified  the  jury  to  go  still   lower   than  they  did,  if 
appearing  just  to  them,  and  as  has  sometimes  been  done  in 
this  class  of  cases.     (See  Lowell  v.  Lewie,  1  Mason,  182 ;  ] 
Gall.,  420. 
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That,  however,  was  a  matter  of  discretion  for  the  jury, 
under  all  the  circumstances,  and  not  a  question  of  law  for  the 
court. 

Nor  will  the  consequence  of  damages  so  large  as  the  present 
seem  harsh,  if  thereby  any  further  recovery  should  be  pre- 
vented for  using  or  selling  as  well  as  making  the  machine,  but 
which  point  is  not  decided  by  us  now,  because  not  raised  on 
the  record.  It  may  be  added,  however,  in  this  connection, 
that  the  defendants  are  certainly  relieved  now  from  one  con- 
sequence by  way  of  damages  or  penalty  which  once  existed, 
and  which  was  to  forfeit  the  materials  of  the  machine  to  the 
patentee.  (See  section  4th  in  act  of  April  10th,  1790, 1  Stat, 
at  L.,  111.)  It  must  be  a  very  extreme  case,  too,  where  a 
judgment  below  should  be  reversed  on  account  of  damages 
like  these  in  actions  ex  delicto^  and  when  the  instructions  sug- 
gested to  the  jury  the  true  general  rule  and  the  leading 
ground  for  mitigation,  as  well  as  against  excess,  and  when,  if 
appearing  to  be  clearly  excessive  under  all  circumstances,  a 
new  trial  could  have  been  moved  and  had  on  that  account  in 
the  Circuit  Court. 

Judgment  below  affirmed. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  CATRON,  Mr. 
Justice  DANIEL,  and  Mr.  Justice  GRIER  dissented. 

Mr.  Justice  CATRON. 

To  the  opinion  just  delivered  I  dissent.  I  think  the  letters 
patent  are  for  a  single  improvement  on  the  steam-engiue,  and 
that  the  schedule  has  added  two  distinct  inventions  in  addi- 
tion ;  the  one  on  the  paddle  to  a  wheel  propelling  machinery 
or  a  vessel  of  any  kind  in  the  water;  and  the  second  in  apply- 
ing the  power  of  the  shaft  to  turning  a  capstan  by  means  of  a 
cogwheel.  These  two  claims  are  entirely  independent  of  the 
improvement  claimed  in  the  letters  patent  actually  granted ; 
this  is  for  inventing  a  piston  and  shaft  which  turn  a  wheel 
without  employing  a  crank.  And  as  this  controversy  depends 
on  a  supposed  inmngement  of  the  improved  paddle  (which, 
in  my  judgment,  is  not  covered  by  the  lettere),  I  therefore 
think  that  the  suit  cannot  be  maintained  on  the  face  of  the 
letters. 

*Secondly,  if  these  three  distinct  improvements  had  r^/^nq 
been  claimed  and  granted  in  the  letters,  and  described  '• 
in  the  schedule,  then  the  patent  would  be  void,  as  I  think, 
because  no  more  than  one  invention,  distinct  and  discon- 
nected from  other^  can  be  granted  in  the  same  letters.  Such 
is  the  construction  that  has  been  given  to  the  legislation  of 
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Congress  at  the  Patent-Office,  and  is  supposed  by  me  to  be  the 
correct  one.  If  three  independent  inventions  can  be  patented 
and  monopolized  together,  so  any  number  may  be;  by  this 
means,  the  gi'ant  may  cover  many  fictitious  claims,  with  some 
valid  ones,  which  latter  will  stand  protected ;  so  that  little 
or  no  risk  will  be  run  by  obtaining  a  grant  for  that  which 
is  not  new ;  and  by  this  mode  of  proceeding  at  the  Patent- 
Office,  fictitious  claims  may  cover  and  assume  to  monopolize 
the  ordinary  implements  now  in  use  on  the  farm  and  in  the 
workshop,  and,  yet  more  than  is  now  the  case,  harass  the 
public  with  fictitious  and  ill-founded  claims  to  make  and  sell 
exclusively  things  in  daily  and  extensive  use.  Although  the 
claim  may  be  fictitious,  still  this  does  not  protect  the  public 
from  harassment,  as  usually  men  usmg  cheap  implements  can- 
not afford  to  litigate  in  the  United  States  courts.  It  would 
be  far  better  to  allow  the  claim,  unjust  as  it  is,  and  pay  the 
patentee  his  fraudulent  demand,  than  incur  the  expense  of 
a  suit,  which  the  patentee  or  his  assignee  may  well  ^ord  to 
prosecute. 

OBD£B. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs, 
and  damages  at  the  rate  of  six  per  centum  per  annum. 
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The  United  States,  Appellants,  v.  The  Mayor,  Alder- 
men, AND  Inhabitants  of  the  Cities  of  Philadelphia 
AND  New  Orleans. 

ITie  decision  of  this  court  in  the  United  States  v.  Repies  (9  How.,  127),  agiun 
affirmed,  to  wit,  that  under  the  acts  of  Congress  of  May  26, 1824  (4  Stat,  at 
L.,  52),  and  June  17, 1844  (5  Stat,  at  L.,  676),  the  courts  of  tlie  United  States 
have  no  power  to  decide  upon  complete  or  perfect  titles  to  land.  ^ 

The  contract  made  between  the  Baron  de  Bastrop  and  the  Spanish  goYem- 
ment  did  not  vest  a  perfect  title  in  Bastrop,  and  therefore  this  court  can 
exercise  jurisdiction  over  the  claim.  ^ 

1  S.  P.    United  States  v.  Constant,  12  litis,  Id.,  31 ;  Same  v.  Same,  Id.,  36; 

How.,  437 ;  Same  v.  Pilterin,  13  Id.,  9;  Some  v.  Dw^os,  Id.,  38. 

Same  v.  McCullaah,  Id.,  210;  Same  v.  '^  See  United  States  v.  Tkmer,  pott, 

D^AuUrive,  16  Id.,  14 ;  Same  v.  Rose-  «668. 
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♦The  grant  of  twelve  leagues  square,  given  to  Bastrop  by  the  Spanish  r*oi.^ 
governor,  only  pointed  out  the  place  where  the  families  were  to  settle  ^ 
which  Bastrop  was  to  bring  in.  The  land  was  destined  and  appropriated  to 
this  purpose.  There  were  to  be  five  hundred  families,  who  were  to  grow 
wheat,  and  Bastn)p's  interest  was  intended  to  be  in  the  monopoly  of  manu- 
facturing flour  and  exporting  it  to  Havana  and  other  places  under  the  juris- 
diction of  the  Spanish  crown.  With  this  view,  he  obtained  separate  grants 
for  the  bayous  or  mill-seats,  and  was  bound  to  erect  at  least  one  mill  within 
two  years  from  the  date  of  the  grant. 

The  families  which  were  introduced  took  their  titles  from  the  Spanish  govern- 
ment, and  not  from  Bastrop. 

This  case  stands  upon  the  same  ground  as  the  case  of  the  United  States  v. 
King  et  al.,  7  How.,  883.» 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Louisiana. 

It  was  a  petition  filed  by  the  corporate  authorities  of  the 
cities  of  Philadelphia  and  New  Orleans,  claiming  a  large 
body  of  land  under  a  grant  alleged  to  have  been  made  by  the 
Baron  de  Carondelet,  the  Spanish  governor  of  Louisiana,  in 
1796  and  1797,  to  the  Baron  de  Bastrop. 

All  the  title-papers  are  set  forth  in  the  opinion  of  the  court, 
and  it  is  unnecessary  to  repeat  them.  The  derivation  of 
title  to  the  petitionera  in  this  case  is  explained  in  their  peti- 
tion, which,  being  short,  may  be  inserted. 

"  To  the  Honorable  T.  H.  McCaleb,  Judge  of  the  District 
Court  of  the  United  States  for  the  District  of  Louisiana. 

"The  petition  of  the  Mayor,  Aldermen,  and  Citizens  of 
Philadelphia,  and  of  the  Mayor,  Aldermen,  and  Inhabitants 
of  the  City  of  New  Orleans,  respectfully  represents : 

"  That  in  the  year  1795  or  1796,  in  the  now  State  of  Louis- 
iana, of  which  the  Baron  de  Carondelet  was  governor-general 
and  vice-patron,  a  grant  was  made  to  the  Baron  de  Bastrop, 
by  the  proper  authorities,  of  a  certain  tract  of  land,  twelve 
leagues  square,  lying  on  the  Ouachita  and  Bayou  Siard,  to  be 
located  and  surveyed,  which  was  done  in  due  and  legal  form, 
as  by  the  annexed  plot  of  survey,  marked  A,  will  more  fully 
appear,  which  was  afterwards  approved  and  confirmed ;  your 
petitioners,  for  fuller  information,  refer  to  the  documents 
published  by  authority  of  Congress,  in  Vol.  IL  State  Papers, 
title  Public' Lands,  page  772,  No.  40;  as  also  to  the  volume 
of  land  laws,  published  by  Matthew  St.  Clair  Clarke,  page 
961,  &c.,  &c. 

"  Your  petitioners  further  show,  that  on  or  about  the  26th 
day  of  January,  1804,  the  said  Baron  de  Bastrop  conveyed  to 

^^-^  --    ■    M^^— ^^.M  ■■■■■■■  ■■  I  1^^—  I  —  ■  I  ■     ■■  I  ■  ■  ■  ■■■■■■■■,.  ^^^^^fwm 

*  Cited.    Arguelle  v.  United  States,     States  v.  Lynde,  11  WaU.,  643.    * 
18  How.,  647,  650.    See  also  United 
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a  certain  Abraham  Morehouse  two  thirds  of  the  said  tract, 
which  was  afterwards,  by  a  compromise  between  the  said 
Bastrop,  Morehouse,  and  a  certain  Charles  Lynch,  modified 
so  that  Morehouse  became  entitled  to  four  tenths,  and  Lynch 
iti^'i't-t  to  *six  tenths  of  said  grant;  which  said  six  tenths 
J  were  afterwards  conveyed  to  Edward  Livingston,  on 
the  18th  day  of  September,  1807,  as  by  documents  marked  B, 
C,  D,  E,  and  F,  respectively,  will  appear. 

"And  they  also  show,  that  on  or  about  the  5th  day  of 
March,  1810,  at  a  sale  made  by  order  of  T.  C.  Lewis,  parish 
judge  of  the  parish  of  Ouachita,  50,000  acres  of  the  part  as- 
signed, and  belonging  to  Abraham  Moi*ehouse,  were  seized 
and  sold  for  taxes,  when  a  certain  Andrew  Latting  became 
the  purchaser,  and  afterwards  transferred  to  Andrew  More- 
house and  George  Y.  Morehouse,  sons  and  lawful  heirs  of  the 
said  Abraham,  and  to  Sophia  L.  Morehouse,  Charles  F.  More- 
house, Ann  M.  Morehouse,  and  Eliza  C.  Morehouse,  children 
also  of  the  said  Abraham,  each  the  amount  of  8,000  acres  out 
of  the  50,000  sold  for  taxes.  That  in  1813,  the  said  More- 
house died,  and  thereby  the  remainder  of  the  said  property 
passed  to  his  wife,  Abigail  Young,  and  her  two  sons,  Andrew 
and  George,  and  that  on  or  about  the  13th  of  January,  1824, 
Stephen  Girard  purchased  the  shares  of  said  Sophia  L., 
Charles  F.,  Ann  M.,  and  Eliza  C,  and  in  May,  1825,  he  pur- 
chased of  George  the  8,000  so  to  him  conveyed ;  that  the 
2,000  remaining  were,  by  the  said  Latting,  sold  to  Nathan 
Morse,  in  his  own  right  and  as  attorney  for  R.  R.  Goelet,  who 
conveyed  the  same  to  a  certain  Thomas  Lovell,  who  sold 
them  to  Stephen  Girard,  as  will  more  fully  appear  by  the 
documents  herewith  filed,  and  marked  G,  H,  I,  J,  K,  KK,  L, 
M,  N,  O,  P,  Q,  R. 

"  That  in  the  autumn  of  the  year  1815,  Andrew,  the  elder 
son,  died,  unmarried  and  without  issue,  whereby  his  estate 
passed  to  his  mother,  Abigail,  and  his  surviving  brother, 
ueorge. 

"  That  the  said  George,  as  well  in  his  own  right  as  in  virtue 
of  a  power  of  attorney,  duly  executed  by  his  mother,  Abigail, 
constituted  and  appointed  a  certain  William  Griffith,  of  Bur- 
lington, in  the  State  of  New  Jersey,  their  agent  and  trustee, 
for  the  purpose  of  selling  and  disposing  of  their  interest  in 
the  said  lands,  which  he  accordingly  did,  on  or  about  the  29th 
of  January,  1822,  to  the  said  Stephen  Girard,  James  Lyle,  and 
Robert  E.  Griffith ;  as  also  of  10,000  acres  of  the  same  parcel, 
held  by  the  said  Wm.  Griffith  and  Richard  S.  Coxe,  of 
Georgetown,  District  of  Columbia,  about  the  28d  of  January, 
1824 ;  that  afterwards,  viz.  at  the  October  term,  1827,  of  the 
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Seventh  Judicial  District  Court,  in  tlie  parish  of  Ouachita,  a 
partition  was  decreed  between  the  said  Girard,  Lyle,  and 
Griffith,  wherebj'^  the  portion  of  Girard  was  separated  and  set 
apart,  as  by  said  decree  and  the  documents  marked  Q,  R,  S, 
T,  U,  V,  W,  and  X,  herewith  filed,  will  more  fully  appear. 
And  your  ^petitioners  further  show,  that  the  portion  n^n^  o 
assigned,  as  above  stated,  to  Edward  Livingston,  an  ^ 
amount  of  12,500  acres,  was,  by  the  said  Girard,  purchased, 
as  per  act  herewith  filed,  and  marked  AA,  about  the  6th  of 
November,  1819,  from  a  certain  John  Carrier,  of  Baltimore, 
who  purchased  it  from  Samuel  McKean  of  said  city,  being 
part  of  a  larger  parcel  conveyed  by  the  said  Edward  Livings- 
ton to  Stephen  Wante,  by  act  marked  CC. 

"And  they  further  show,  that  on  or  about  the  22d  of 
November,  1824,  the  said  Stephen  Girard  purchased  from 
John  Hughes,  of  the  parish  of  Ouachita,  4,300  acres  of  the 
same  land,  which  said  Hughes  had  purchased  at  sheriiTs  sale, 
being  a  part  of  that  assigned  to  Andrew  Morehouse,  as 
appears  by  the  document  marked  DD,  herewith  filed. 

"  And  they  further  show,  that  on  or  about  the  9th  day  of 
February,  1824,  the  said  Stephen  Girard  purchased  at  slierifiPs 
sale,  in  the  case  of  Brooks^  Syndic^  v.  G-,  Hamilton^  23,694 
acres,  which  the  said  Hamilton  purchased  from  Andrew  Y. 
Morehouse,  as  by  document  EE,  herewith  filed,  more  fully 
appears. 

"  That  on  or  about  the  11th  day  of  February,  1825,  the 
said  Stephen  Girard  purchased  from  Cesar  McGlaughlin 
4,000  acres  of  the  same  parcel,  which  the  said  McGlaughlin 
had  purchased  at  the  SherifTs  sale  in  the  said  suit  of  Brooks^ 
Syndic^  v.  Hamilton^  which  land  the  said  Hamilton  had  ac- 
quired from  the  said  Andrew  Morehouse,  in  proof  whereof  he 
files  the  document  FF. 

"  That  on  or  about  the  29th  of  September,  1807,  the  said 
Edward  Livingston  transferred  to  John  Adair  a  portion  of 
said  lands,  amounting  to  75,000  acres. 

"  That  on  or  about  the  17th  of  October,  1807,  the  said  John 
Adair  conveyed  to  T.  B.  Franklin,  of  Ouachita,  2,340  acres  of 
said  land;  and  by  act  bearing  date  11th  February,  1828,  the 
said  T.  B.  Franklin  conveyed  the  same  to  Stephen  Girard,  as 
per  acts  marked  GG,  HH,  II,  herewith  filed,  will  more  fully 
appear. 

"That  by  act  bearing  date  23d  February,  1808,  the  said 
Adair  sold  to  Curry  10,000  acres  of  this  part,  which  Curry 
conveyed  to  the  said  Girard  on  or  about  the  9th  day  of  March, 
1829 ;  and,  lastly,  that  on  or  about  the  10th  day  of  July, 
1827,  the  said  John  Adair  conveyed  his  remaining  interest, 
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amounting  to  36,549  ai*pents,  to  the  said  Stephen  Girard, 
whereby  the  latter  became  possessed  of  all  the  portion  con- 
veyed by  the  said  Edward  Livingston  to  the  said  John  Adair ; 
all  which  will  more  fully  appear  by  documents  LL,  MM,  and 
NN. 

♦61  ^1       *"  Your  petitioners   further  show,   that    the    said 
J  Stephen  Girard,  having  first  made  his  will,  departed 
this  life  on  or  about  the         day  of 

"  That  by  his  said  will,  which  has  been  duly  proved,  and  a 
copy  of  which  is  herewith  filed,  and  marked  00,  he  be- 
queathed to  your  petitioners  the  whole  of  his  above-described 
property  ;  from  all  which  acts  and  deeds  it  results  that  your 
petitioners  are  the  true  and  lawful  owners  of  the  said  above- 
described  portions  of  the  Bastrop  grant ;  tliey  allege  that 
there  is  no  other  person  or  persons  claiming  the  same,  or  any 
part  thereof,  by  a  diflferent  title  from  that  of  your  petitioners; 
nor  are  there  any  person  or  persons  holding  possession  of  any 
part  thereof  otlierwise  than  by  the  lease  or  permission  of  your 
petitioners.  But  that  the  United  States  deny  their  title 
thereto,  and  claim  the  whole  of  the  lands  contained  within 
the  said  Bastrop  grant  as  part  of  the  public  domain. 

"  That  the  said  title  of  the  Baron  de  Bastrop  has  been  par- 
tially submitted  to  the  board  of  land  commissioners,  and  by 
them  reported  on  unfavorably. 

"  Wherefore  your  petitioners  pray  that  the  validity  of  their 
title  may  be  inquired  into  and  decided  upon  ;  to  which  pur- 
pose the  United  States  may  be  cited  by  their  representative, 
the  district  attorney,  and  that  they  may  be  confirmed  in  their 
said  title,  with  all  other  and  further  relief. 

"  Geo.  Strawbridgb, 
P.  SouLfe, 

Of  counsel  for  the  eities  of  Philadelphia  and  N,  Orleans.^* 

There  were  ninety-six  pages  of  exhibits  filed  with  the  peti- 
tion. It  is  not  necessary  to  give  the  substance  either  of 
them  or  of  the  testimony  which  was  afterwards  collected  by 
the  petitioners  and  the  United  States,  because  the  question 
was  decided  entirely  upon  the  construction  of  the  grant. 

In  the  progress  of  the  case  an  order  was  made,  on  the  mo- 
tion of  the  claimants,  for  a  jury  to  try  certain  disputed  facts, 
the  court  reserving  to  itself  "  the  decision  upon  the  question 
of  the  validity  or  sufficiency  of  said  grant  under  the  colonial 
laws  and  regulations  of  Spain,  in  force  in  Louisiana  at  the 
date  of  the  grant." 

On  the  8th  of  December,  1847,  the  following  proceedings 
took  place. 
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"  The  trial  of  this  cause  was  to-day  resumed.  The  argu- 
ment for  the  plaintiffs  wjis  opened  by  H.  Strawbridge,  Esq., 
and  closed  by  P.  Soul6,  Esq. ;  for  the  defendants,  by  Thomas 
J.  Durant,  United  States  District  Attorney.  The  argument 
being  closed,  the  court  charged  the  jury ;  Silvain  Peyroux 
being  appointed  foreman,  they  retired  to  consider  of  their 
verdict. 

*"  After  consultation,  they  returned  into  court  with  r*^*-!^ 
a  verdict  in  the  words  and  figures  following,  to  wit : —  '- 

"  From  and  according  to  the  evidence  adduced  in  this  case, 
we,  the  jury,  find  the  following  verdict : — 

"1.  That,  in  the  year  1796  and  1797,  a  grant  of  twelve 
leagues  square  of  land,  on  the  waters  of  the  Bayou  Laird  or 
Siar  and  its  vicinity,  has  been  made  by  the  Baron  de  Caron- 
delet,  as  Governor-General  of  Louisiana,  in  favor  of  the  Baron 
de  Bastrop  (according  to  the  copies  and  plans  thereof  pro- 
duced by  the  plaintiffs  in  evidence). 

"  2.  That  the  location  of  said  grant  was,  in  pursuance  of 
the  orders  of  said  governor,  designated  by  Don  Juan  Filhiol, 
commandant  of  Ouachita,  or  by  Don  Carlos  Laveau  Trudeau, 
Surveyor-General  of  the  Province  of  Louisiana;  and  that  said 
Baron  de  Bastrop  did,  with  the  consent  and  approbation  of 
the  grantors,  take  possession  of  the  land  so  granted,  and  pro- 
ceed in  carrying  out  the  objects  of  said  grant. 

"8.  That  the  conditions  annexed  to  said  grant,  particularly 
that  of  introducing  a  given  number  of  families  and  settling 
them  on  said  grant,  were  fulfilled  as  far  as  the  government 
could  allow  the  said  Bastrop,  and  that  if  said  conditions  were 
not  fulfilled  in  whole,  the  non-fulfilment  thereof  was  owing 
to  the  act  and  order  of  the  grantors. 

"  4.  That  a  plan  of  survey  of  said  grant  was  made  by  Car- 
los Laveau  Trudeau,  Survej^or-General  of  the  Province  of 
Louisiana,  and  was  confirmed  in  the  year  1797  by  the  Baron 
de  Carondelet,  Governor-General  of  said  Province. 

"  SiLV.  Peyroux,  Foreman  of  the  Jury. 

''New  Orleans,  Sth  December,  1847." 

The  cause  was  then  taken  up  by  the  court.  The  attorney 
for  the  United  States  filed  a  supplemental  answer,  denying 
the  right  of  the  petitioners,  to  which  a  general  replication 
was  put  in. 

On  the  28d  of  March,  1848,  the  trial  of  the  cause  was  com- 
menced before  the  court ;  the  testimony  was  submitted  to 
the  court,  and  the  argument  of  counsel  on  the  part  of  the 
plaintiffs  and  defendants  was  concluded. 
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On  the  31st  of  May,  1848,  the  following  judgment  was  ren- 
dered, and  entered  of  record : — 

^^  This  cause  came  on  to  be  heard  at  the  December  term  of 
the  court,  and  was  argued  by  counsel ;  and  thereupon,  upon 
an  attentive  consideration  of  the  law  and  evidence,  and  the 
court  being  satisfied  that  the  concession  of  twelve  leagues 
square  of  land,  situated  on  the  waters  of  the  River  Ouachita 
♦fil  ^1  *"^  ^^^  *  Bayous  Bartholomew  and  Siard,  in  the  Prov- 
J  ince  of  Louisiana,  made  in  the  years  1796  and  1797,  by 
the  Baron  de  Carondelet,  then  Governor-General  of  said 
Province,  to  the  Baron  de  Bastrop,  and  commonly  known  as 
the  ^  Bastrop  grant,'  was  a  good,  valid,  and  lawful  grant  to 
the  said  Baron  de  Bastrop,  by  a  legal  title  in  form,  made  by 
the  Spanish  authorities,  and  was  protected  and  secured  to 
him  as  his  private  property  by  the  treaty  between  the  United 
States  and  the  French  republic  of  the  30th  of  April,  1803. 

*^  That  the  mayor,  aldermen,  and  inhabitants  of  the  cities 
of  Philadelphia  and  New  Orleans  have  proved  a  good  title  in 
themselves  to  those  portions  of  said  ^  Bastrop  grant '  claimed 
in  their  petition,  derived  by  various  mesne  conveyances  from 
the  original  grantee  and  owner,  the  Baron  de  Bastrop. 

^^It  is  ordered,  adjudged,  and  decreed,  that  the  mayor, 
aldermen,  and  inhabitants  of  the  cities  of  Philadelphia  and 
New  Orleans,  in  their  several  corporate  capacities  as  cities, 
be  declared  the  true  and  lawful  owners  oi,  and  entitled  to 
recover  from  the  United  States,  the  following-described  tracts 
of  land  situated  within  the  limits  of  the  said  grant,  and  be 
for  ever  quieted  and  confirmed  as  against  the  United  States 
in  the  ownership  and  possession  of  the  same,  to  wit : — 

"  Thirty-two  thousand  arpeuts  of  land  acquired  by  Stephen 
Girard  from  Charles  F.  Morehouse,  Ann  M.  Morehouse,  Lu- 
cretia  C.  Morehouse,  Eliza  C.  Sterling,  and  the  heirs  of  Sophia 
L.  Morehouse,  by  act  of  the  13th  of  January,  1824,  before 
Oliver  J.  Morgan,  parish  judge  and  ex  officio  notary  public  for 
the  parish  of  Ouachita. 

"Two  thousand  arpents  of  land,  more  or  less,  acquired  by 
Stephen  Girard  from  Thomas  Lovell,  by  act  of  the  9tli  of 
March,  1825,  acknowledged  before  C.  Pollock,  notary  public 
in  and  for  the  city  of  New  Orleans,  and  ratified  by  said  Lovell 
by  act  of  the  3d  of  October,  1826,  before  Samuel  G.  Raymond, 
notary  public  in  and  for  the  State  of  New  York. 

"Eight  thousand   arpents   of  land  acquired  by  Stephen 
Girard  from  George  Y.  Morehouse  and  Martha,  lus  wife,  by 
act  of  the  28th  of  April,  1825,  before  Thomas  Adams,  notary 
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public  in  and  for  the  State  of  New  Jersey,  at  Burlington,  in 
said  State. 

"Seventy-four  thousand  one  hundred  and  sixty-seven 
arpents  of  land,  more  or  less,  acquired  by  the  said  Stephen 
Girard  by  a  decree  of  partition  between  said  Girard,  James 
Lyle,  and  Robert  E.  Griffith,  rendered  in  the  year  1827  at  the 
October  term  of  the  Seventh  Judicial  District  Court  for  the 
parish  of  Ouachita,  by  the  Honorable  J.  H.  Overton,  judge,  in 
the  suit  entitled  Stephen  Girard  v.  Robert  U.  Q-riffith  and  the 
Representatives  of  James  Lyle.  The  whole,  according  to  the 
judgment  and  figurative  plans  of  partition,  filed  in  the  afore- 
said suit. 

*"  All  the  share  of  Stephen  Girard  (ten  twenty-first  r*/^-|^ 
parts)  in  that  part  of  four  hundred  and  twenty-six  thou-  •- 
sand  arpents  of  land,  more  or  less,  which  has  not  been  com- 

Erised  in  the  aforesaid  decree  of  partition,  rendered  in  Octo- 
er,  1827,  and  which  was  acquired  by  Stephen  Girard,  James 
Lyle,  and  Robert  E.  Griffith,  as  tenants  in  common,  from 
George  Y.  Morehouse  and  Abigail  Morehouse,  and  their  trus- 
tee William  Griffith,  by  conveyance  of  the  29th  of  January, 
1822,  acknowledged  on  the  same  dav  before  Thomas  Adams, 
notary  public  in  and  for  the  State  of  New  Jersey,  at  Burling- 
ton, in  said  State. 

*'  Twelve  thousand  five  hundred  arpents  of  land  acquired 
by  Stephen  Girard  from  John  Carriere  and  Mary,  his  wife,  by 
act  of  the  6th  of  November,  1819,  before  John  Gill,  notary 
public  at  Baltimore,  in  the  State  of  Maryland. 

"  Four  thousand  three  hundred  arpents  of  land  acquired 
by  Stephen  Girard  by  virtue  of  an  act  made  before  Oliver  J. 
Morgan,  parish  judge,  and  ex  officio  notary  public  for  the  par- 
ish of  Ouachita,  on  the  22d  of  November,  l824. 

"  Twenty-three  thousand  nine  hundred  and  sixty-four  ar- 
pents of  land  acquired  by  Stephen  Girard  fi-om  George  Ham- 
ilton, by  virtue  of  a  judicial  sale  thereof  made  by  Jonathan 
Morgan,  sheriflF  of  the  parish  of  Ouachita,  on  the  9th  day  of 
February,  1825,  by  virtue  of  a  writ  of  execution  issued  at  the 
suit  of  the  syndics  of  Edward  Brooks. 

"  Four  thousand  arpents  of  land  acquired  by  Stephen  Girard 
from  Caesar  McLaughlin  by  act  of  the  11th  of  February,  1825, 
before  Oliver  J.  Morgan,  parish  judge  and  ex  officio  notary 
public  for  the  parish  of  Ouachita. 

"  Two  thousand  three  hundred  and  forty  arpents  of  land 
acquired  by  Stephen  Girard  from  Thomas  B.  Franklin,  by 
private  act  of  the  11th  of  February,  1828,  recognized  on  or 
about  the  14th  of  March,  1828,  before  Oliver  J.  Morgan, 
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parish  judge  and  ex  officio  notary  public  for  the  parish  of 
Ouachita. 

*^  Thirty-six  thousand  five  hundred  and  forty-nine  arpents 
of  land,  more  or  less,  acquired  by  Stephen  Girard  from  John 
Adair,  by  act  of  the  10th  of  July,  1822,  before  Oliver  J. 
Morgan,  parish  judge  and  ez  officio  notary  public  for  the  par- 
ish of  Ouachita. 

*^  Ten  thousand  acres  of  land  acquired  by  Stephen  Girard 
from  John  Casey,  by  act  of  the  9th  of  March,  1829,  before 
Oliver  J.  Morgan,  parish  judge  and  ex  officio  notary  public 
for  the  parish  of  Ouachita.  Judgment  signed  June  12th, 
1848. 

Theo.  H.  McCai^bb,  U.  S.  Judge'' 


u 


From  this  decree  the  United  States  appealed  to  this  court. 

The  appeal  was  argued  by  Mr.  Crittenden  (Attorney-General), 

*fi1 71  *^^^  ^^®  United  States,  and  by  Mr.  Strawhridge  and  Mr. 

•J  SoulS^  on  behalf  of  the  appellees,  with  whom  was  Mr. 

John  Sergeant^  representing  the  city  of  Philadelphia. 

Mr.  Crittenden  made  the  following  points. 

1st.  That  the  original  concession  to  Bastrop  (if  any  was 
ever  made),  or  if  not  the  original,  then  at  least  an  official  and 
authentic  copy  thereof,  ought  to  have  been  produced,  and  was 
indispensable  and  essential  to  the  maintenance  of  the  claim 
of  the  complainants,  and  that  without  it  their  bill  ought  to 
have  been  dismissed. 

2d.  That  the  testimony  which  was  offered  and  admitted  for 
the  purpose  was  inadmissible,  and  if  admissible,  was  insuffi- 
cient to  establish  the  alleged  grant  to  Bastrop,  to  prove  its 
loss,  or  to  warrant  the  introduction  of  secondary  evidence  for 

Eroof  of  said  grant.  The  more  especially,  as  the  claimants 
ad  not,  in  their  petition,  alleged  its  loss,  or  their  inability  to 
produce  it,  and  had  not,  therefore,  by  their  allegations,  laid 
any  foundation  for  the  introduction  of  the  testimony  they 
were  allowed  to  give. 

3d.  That  the  evidence  which  was  offered  and  admitted  to 
go  to  the  jury,  as  to  the  former  existence  of  said  grant,  or  as 
to  its  loss,  was  illegal,  and  ought  not  to  have  been  admitted 
on  the  trial ;  and,  furthermore,  tliat  the  verdict  is  not  war- 
ranted by  the  evidence,  and  is  in  itself  bad ;  finding  conclu- 
sions of  law,  instead  of  matters  of  fact. 

But,  4thly  and  chiefly,  it  will  be  insisted  that  the  conces- 
sion relied  on  by  the  claimants  is  not  a  concession  to  Bastrop, 
under  whom  they  claim,  and  confers  on  him  no  title  to  the 
land  in  controversy.     It  is  in  its  object  and  purpose,  and  in 
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all  material  particulars,  if  not  in  terms  and  words,  identical 
with  that  which  was  relied  upon  as  a  concession  to  the  Mar- 
quis de  Maison-Rouffe,  in  the  case  of  the  United  States  v.  King 
and  Coxe^  and  was  therein  adjudged  and  decided  by  this  court 
not  to  be  a  gi^ant  or  concession  to  the  said  Maison-Rouge.  7 
How.,  883. 

The  decision  made  in  respect  to  the  Maison-Rouge  conces- 
sion is  supposed  to  be  in  point,  and  decisive  against  the 
pretended  concession  to  Bastrop  and  against  the  present 
claimants. 

In  addition  to  his  own  argument,  Mr.  Crittenden  sanctioned 
and  adopted  the  following  view,  prepared  by  the  District 
Attorney,  which  the  reporter  prefers  to  his  own  notes  of  the 
oral  argument. 

Every  plaintijff  who  brings  his  suit  against  the  United 
States  under  the  act  of  26th  May,  1824,  must  show  a  claim 
to  land  founded  either  on  a  grant,  concession,  warrant,  or 
order  of  *survey .  The  plaintiffs  here  allege  their  claim  r^^r>^  « 
to  be  founded  on  a  grant  to  the  Baron  de  Carondelet  ^ 
to  Bastrop  ;  and  if  he  made  such  a  grant,  it  can  scarcely  be 
denied  that  their  claim  is  good.  His  authority  was  compe- 
tent ;  the  date  of  the  instrument  brings  it  within  the  time 
prescribed  by  the  first  section  of  the  act  above  quoted,  and 
Bastrop  was  an  inhabitant  of  the  province  at  the  time.  It  is 
believed  that  a  fair  examination  of  the  instrument  relied  on 
will  bring  us  to  the  conclusion,  that  there  was  not,  and  was 
not  intended  to  be,  any  gi*ant  of  land  personally  to  Bastrop ; 
and  that  he  himself  never  asked  for  any  land ;  that  what  is 
alleged  to  be  a  grant  of  land  to  Bastrop  is,  in  truth,  nothing 
but  a  contract  entered  into  with  him  by  the  colonial  govern- 
ment, whereby,  for  certain  benefits  and  advantages  stipulated 
in  his  favor,  he  was  to  undertake  the  personal  trouble  of 
bringing  into  the  province,  at  the  expense  of  the  government, 
five  hundred  families  of  French  royalists,  to  be  settled  on  a 
defined  tract  of  country,  twelve  leagues  square,  for  the  pur- 
pose of  cultivating  wheat ;  each  of  the  families  to  receive  a 
grant  of  four  hundred  arpents  of  land,  and  Bastrop  to  enjoy 
the  monopoly  of  grinding  the  wheat  at  the  flouring-mills  he 
had  already  established  on  the  Ouachita,  and  exporting  flour 
free  of  duty  to  Havana;  but  not  the  slightest  mention  is 
made,  either  expressly  or  by  implication,  of  any  land  granted 
to  Bastrop  himself. 

The  documents  on  which  this  claim  rests,  besides  being  itt 
the  record  as  already  noted,  may  be  found  in  a  convenient 
shape  in  Matthew  St.  Clair  Clarke's  compilation  of  the  laws 
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of  the  United  States  in  relation  to  Public  Lands.     Washing- 
ton, Gales  &  Seaton,  1828,  p.  951  et  seq. 

The  first  is  the  i>etition  of  Bastrop  to  Carondelet.  This 
states  Bastrop's  intention  of  proceeding  to  the  United  States 
to  procure  the  emigrant  families ;  urges  the  necessity  of  the 
government's  designating  a  district  twelve  leagues  square,  in 
which  the  families  should  be  placed ;  points  out  the  object  of 
their  introduction,  to  cultivate  wheat  and  prevent  the  intro- 
duction of  negroes ;  asks  permission  to  export  the  flour  to 
Havana ;  and  declares  that  the  government  should  pay  the 
expenses  of  bringing  in  their  families. 

Now,  this  is  not  a  petition  for  a  grant  of  land,  nor  any 
thing  like  it ;  there  are  no  words  in  the  document  by  which 
the  Baron  de  Carondelet,  or  any  one  else  reading  it,  could  pos- 
sibly understand  that  Bastrop  desired  any  land  for  himself. 
It  will  be  seen  by  it  that  Bastrop  had  formed  an  establish- 
ment on  the  Ouachita.  "  The  introduction  of  negroes  and 
the  making  of  indigo  in  that  district,"  he  says,  "  would  cause 
your  petitioner  irrevocably  to  lose  the  expenses  of  his  estab- 
♦6191  ^^s^™®**^-"  His  *object  is  to  increase  the  population 
J  in  the  vicinity  with  such  settlers  as  would  be  useful 
to  him,  viz.  those  who  cultivate  wheat ;  a  grant  of  land,  no 
matter  how  large,  to  himself  would  not  answer  his  purpose  ; 
it  is  not  land  he  wants,  but  families  ;  and  he  has  not  means, 
a  royalist  refugee  himself,  to  bring  these  families  into  the 
province  ;  he  therefore  prays  the  government  to  pay  the  ex- 
penses of  their  transportation  hither.  But  the  families  them- 
selves would  not  come  simply  for  the  purpose  of  promoting 
the  interested  views  of  Bastrop.  What  then  ?  He  prays  the 
government  to  induce  them  to  come  by  a  gratuity  of  four 
hundred  arpents  of  land  to  each  family.  It  is  plain,  then, 
that  Bastrop  does  not  ask  for  any  land  for  himself,  in  so  many 
words,  nor  does  he  by  implication ;  but  he  asks  that  conces- 
sions should  be  made  to  the  settles..  Now,  had  he  intended 
to  ask  for  the  land  for  himself,  why  should  he  pray  that  the 
government  should  make  concessions  to  the  settlei-s  out  of  the 
very  land  which  was  all  to  be  given  to  him,  and  when  he 
himself  could,  if  his  pretended  prayer  were  granted,  give  them 
as  much  as  he  pleased  himself?  With  what  grace  could  he 
think  of  asking  for  so  unusual  and  enormous  a  grant  of  land 
for  himself,  when  not  only  was  he  ofiFering  to  do  nothing  per- 
sonally for  the  government,  but  is  calling  upon  it  to  incur 
heavy  expenses  in  bringing  in  the  immigrants,  whose  labor 
was  to  be  highly  beneficial  to  himself,  and  to  grant  him  pecu- 
liar commercial  favors  and  privileges  not  accorded  to  other 
inhabitants  of  the  province.  Bastroji,  then,  asks  for  no  land 
for  himself.  Does  Carondelet  grant  him  any  ? 
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The  next  docunient  (on  page  952)  will  answer.  It  is  the 
decree  of  Carondelet  on  the  foregoing  petition,  and,  as  was 
usual,  indorsed  on  the  petition  itiielf.  Its  terms  are  entirely 
responsive  to  the  prayer.  There  is  not  one  of  them,  and  no 
word  of  them,  indicating  a  grant  of  land  to  Bastrop  himself 
personally,  or  insinuating  in  the  lightest  degree  that  Caron- 
delet supposed  that  Bastrop  had  asked  him  for  any  land.  He 
recognizes  the  advantages  which  will  flow  from  Bastrop's 
project;  directs  the  commandant  of  Ouachita  to  designate 
the  twelve  leagues  square, — not  which  are  to  be  granted  to 
Bastrop^  and  such  would  have  been  the  expression  had  a 
giant  been  intended, — but  "  for  the  purpose  of  placing  thereon 
the  families  which  the  Baron  may  direct";  undertakes  to 
pay  the  expenses  of  the  families,  and  limits  the  number  to  be 
brought  in  to  five  hundred.  The  conclusion  of  this  decree  is 
fully  expressive  of  the  intention  of  the  governor,  and  demon- 
strates, if  farther  proof  were  indeed  necessary,  that  he  had 
none  of  giving  land  to  Bastrop.  The  words  are  these : 
"  After  the  lapse  of  three  years,  if  the  major  part  of  the  es- 
tablishment shall  not  have  been  made  good,  the  *twelve  r«^.2o 
leagues  square  destined  for  those  whom  the  petitioner  ^ 
may  place  there  shall  be  occupied  by  the  families  which  first 
present  themselves."  Here  we  have  the  destination  of  the 
twelve  leagues  square  plainly  stated,  and  it  is  not  to  be  the 
property  of  Bastrop. 

The  next  document  will  be  found  on  the  same  page,  962. 
It  is  in  the  form  of  an  approval  by  Carondelet  of  the  location 
of  the  twelve  leagues  square,  made  bj"  the  surveyor-general, 
Trudeau,  and  declares  that  "  we,"  the  governor,  "  do  destine 
and  appropriate  the  aforesaid  twelve  leagues,  in  order  that 
the  said  Baron  de  Bastrop  may  establish  there  in  the  manner 
and  under  the  conditions  expressed  in  the  said  petition  and 
decree."  This  was  the  order  given  by  Carondelet  after  the 
survey  had  been  made,  and,  equally  with  the  decree  upon  Bas- 
trop's petition,  contains  no  words  that  can  be  construed  into 
a  grant  of  land  to  him.  If  these  instruments  on  which  alone 
the  plaintiffs'  claims  rest,  so  far  as  the  twelve  leagues  square 
are  concerned,  contain  no  words  of  grant,  nor  any  words 
equivalent  thereto,  how  can  plaintiffs  recover? 

By  the  common  law,  "Grants,  concessions,"  are  "the  reg- 
ular method  of  transferring  the  property  of  incorporeal  here- 
ditaments, or  such  things  whereof  no  livery  can  be  had."  "  It 
therefore  differs  but  little  from  a  feoffment,  except  in  its 
subject-matter;  for  the  operative  words  therein  commonly 
used  are  dedi  et  concessit  have  given  and  granted."  See  2 
Blackstone's  Commentaries,  317.     So  "a  feoffment"  "is  the 
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most  ancient  method  of  conveyance,  the  most  solemn  and 
public,  and  therefore  the  most  easily  remembered  and  proved. 
And  it  may  be  properly  defined  a  gift  of  any  corporeal 
hereditament  to  another."  "  The  apt€st  word  of  feoffment 
is  do  or  dedi,^^  See  2  Blackstone^s  Commentaries,  p.  310. 
The  common  law  author  here  lays  down,  not  only  the  prin- 
ciple of  his  own  system,  but  of  universal  reason ;  for  it  is  a 
maxim,  applicable  to  all  systems  and  known  in  all  idioius, 
that  no  one  is  easily  to  be  presumed  to  give  away  what  be- 
longs to  him.  Nemo  facile  presumitur  donare.  Governed  by 
the  reason  of  this  maxim,  the  common  law  requires  expressly, 
in  the  concession  of  corporeal  or  incorporeal  hereditaments, 
absolute  words  of  gift ;  and,  governed  by  the  same  reason, 
every  tribunal,  no  matter  where  sitting  or  under  what  system, 
will  decide  that  A  has  not  given  anything  to  B  by  Written 
conveyance,  unless  the  instrument  uses  words  of  gift^  or 
words  implying  //'/^  and  equivalent  to  it.  Measured  by  this 
standard,  the  instrument  relied  on  as  a  grant  of  land  to  Bas- 
trop utterly  fails. 

It  would  be  quite  impossible  to  find  any  instrument,  which 
has  ever  been  decided  by  the  courts  of  the  United  States  to 
*fi2n  ^^  *^  valid  grant  of  lands,  that  did  not  contain  the  ex- 
J  press  words  of  grant.  To  support  this  position,  any 
case  may  be  looked  into  which  came  up  to  the  Supreme  Court 
of  the  United  States  from  Florida  or  Missouri,  under  the  laws 
permitting  parties  to  bring  suit  to  test  the  validity  of  their 
claims  to  lands  in  those  States.  We  may  cite  U.  States  v. 
Arredondo^  6  Pet.,  692 ;  Same  v.  Percheman^  7  Id.,  54 ;  Same 
V.  Clark^  8  Id.,  440;  Same  v.  Richard^  8  Id.,  471;  Same  v. 
Hernandez^  8  Id.,  485 ;  Same  v.  Delaasua^  9  Id.,  123, 124 ;  Same 
V.  Clark^  9  Id.,  168 ;  Same  v.  Buryoiji^  13  Id.,  85 ;  Same  v.  Arrer 
dondo^  13  Id.,  133 ;  Same  v.  Rodman^  15  Id.,  136 ;  Same  v. 
Delespine^  15  Id.,  231. 

Every  one  of  these  has,  in  express  terms,  what  the  Bastrop 
claim  has  not,  either  expressly  or  by  implication, — direct  words 
of  grant. 

Under  the  system  of  rules  and  regulations  adopted  by  Spain 
for  the  settlement  and  disposal  of  the  public  lands  of  her  colo- 
nies, contracts  between  the  government  and  individuals  for  the 
introduction  of  settlers,  of  which  this  contract  with  Bastrop 
is  one,  were  well  known.  They  sometimes  contained  a  grant 
of  land  to  the  contractor,  and  sometimes  not ;  the  former  was 
an  incident,  and  not  of  the  essence  of  the  contract,  and  many 
were  made  without  it.  As  an  illustration,  attention  is  called 
to  the  case  of  the  United  Statets  v.  Arredondo  and  others^  6 
Pet.,  692.  In  this  case,  Arredondo  and  son  present  a  peti- 
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tion  to  the  Intendant,  Don  Alexander  Ramirez,  offering  to 
form  an  establishment  of  two  hundred  families  at  a  place 
called  Alachua,  which  they  undertook  to  bring  in  at  their 
own  cost,  provided  they  should  obtain,  in  absolute  property, 
a  grant  of  four  leagues  of  land.  Whereupon  Almirez  issues 
his  decree,  in  which  he  uses  these  words :  *'  I  grant  to  them 
the  part  which  they  solicit  of  the  said  tract  belonging  to  the 
royal  domain." 

Here  is  the  most  striking  contrast  to,  or  indeed  the  very 
opposite  of,  the  petition  and  decree  in  the  Bastrop  case. 
Arredondo  asks  for  a  grant  of  land  to  himself;  Bastrop  does 
not.  Ramirez  grants  to  Arredondo  a  tract  of  land.  Caron- 
delet  uses  no  such  word  in  relation  to  Bastrop.  Bastrop  and 
Arredondo  are  both  petitioning  officers  of  the  same  govern- 
ment, acting  under  the  same  system  of  laws ;  but  their  peti- 
tions are  different,  and  the  decrees  are  different.  How,  then, 
can  they  both  be  made  to  mean  the  same  thing  ? 

In  looking  further  into  the  Bastrop  papers  (see  Laws  re- 
lating to  the  Public  Lands,  p.  963),  we  find  a  petition  from 
Bastrop  to  Carondelet,  dated  New  Orleans,  June  12,  1797, 
fully  two  years  after  the  original  petition  praying  to  be 
allowed  to  bring  in  his  settlers,  and  in  this  "he  begs  a 
grant,  along  the  Bayou  Bartholomew  from  its  source  to  its 
mouth,  of  *six  toises  on  each  bank,  to  construct  upon  r^^oo 
them  the  mills  and  works  he  may  find  necessary,"  &c. ;  ^ 
and  on  the  same  page  is  found  the  decree  of  Carondelet  on 
this  second  petition,  saying :  '*  I  grant  him,  in  the  name  of  his 
Majesty,  and  by  virtue  of  the  authorities  which  he  has  con- 
ferred upon  me,  liberty  to  the  Bayou  Siar."  "  I  also 
grant  him  the  exclusive  enjoyment  of  six  toises  of  ground  on 
each  side  of  the  Bayou  Barthelemi,  from  its  source  to  its 
mouth."  Now,  if  there  were  nothing  else,  this  alone  would 
be  conclusive  against  the  construction  attempted  to  be  put 
upon  the  petition  of  Bastrop  and  decree  of  Carondelet  in 
1795,  by  which  the  plaintiffs  claim  a  grant  of  twelve  leagues 
square ;  for  on  examining  the  plat  of  survey  of  Trudeau  of 
the  said  twelve  leagues  square,  it  will  be  found  that  this  very 
Bayou  Bartholomew  runs  right  through  the  middle  of  it. 
Hence  the  fact  is  clearly  demonstrated,  that  the  proceedings 
in  1795  were  not  a  grant  of  land,  because,  if  granted  to  him 
already  in  1795,  Bastrop  certainly  would  not  pray,  in  1797, 
for  a  grant  of  six  toises  on  each  side  of  the  Bayou  Bartholo- 
mew, as  the  decree  in  1795  would  already  have  given  him, 
not  only  six  toises,  but  many  miles  deep  on  both  sides  of  that 
bayou.  Note,  too,  the  mode  in  which  Bastrop  asks  for  these 
six  toises ;  he  thinks  it  necessary  to  apologize  for  making  so 
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large  a  demand.  "  This  request.  Sir,"  says  he,  "  will  not  be 
considered  exorbitant,  when  you  are  pleased  to  observe  that 
your  petitioner,  who  will  expend  in  these  works  twenty  thou- 
sand dollars,  will  be  exi)osed,  without  these  grants,  to  lose  all 
the  fruits  of  his  labors."  How  ridiculous  to  suppose  that  a 
man,  who  had  already  asked  for  and  obtained  one  hundred 
and  forty-four  square  miles,  would  think  it  necessary  to 
excuse  himself  for  making  a  modest  and  reasonable  applica- 
tion for  six  toises  !  How  still  more  ridiculous  to  suppose 
that  a  man,  who  had  already  obtained  a  grant  of  twelve 
leagues  square,  would  within  two  yeare  apply  for  a  grant 
of  six  toises  of  the  very  same  land,  included  in  the  very 
same  twelve  leagues  square ! 

The  foregoing  considerations  would  appear  to  be  conclusive 
against  the  plaintiffs'  claim ;  but  another  may  be  added,  of 
importance  not  only  in  this,  but  in  many  other  suits  brought 
against  the  United  States.  If  this  be,  as  plaintiffs  allege,  a 
grant  to  Bastrop,  was  the  grant  perfect  or  inchoate  at  the  date 
of  the  cession  of  the  country  to  the  United  States  ?  If  the 
grant  were  perfect  before  that  time,  then  it  does  not  come 
under  the  act  of  26th  May,  1824.  Such  a  grant  was  protected 
by  the  treaty  of  Paris ;  it  had  no  need  of  an  act  of  Congress 
to  assist  it ;  it  has  been  repeatedly  decided  by  the  tribunals  of 
Louisiana,  and  the  principle  is  recognized  by  the  Supreme 
♦62^1  *^^^^^  ^f  ^^^  United  States,  that  a  party  claiming 
J  land  by  virtue  of  a  Spanish  or  French  grant,  perfected 
before  the  cession,  could  maintain  successfully  his  action  of 
ejectment  against  a  possessor  under  a  subsequent  title,  even 
if  that  title  were  a  patent  from  the  United  States.  The  act 
of  1824,  therefore,  was  not  intended  to  afford  parties  an 
opportunity  to  sue  the  United  States  in  cases  where  those 
parties  could  have  relief  against  individuals  in  possession,  but 
to  grant  a  remedy  to  those  whose  rights  were  not  perfected  at 
the  date  of  the  treaty,  and  whose  claims  were  of  such  a  char- 
acter as,  though  imperfect,  were  binding  on  the  conscience  of 
our  predecessors ;  and  to  those  whose  claims,  even  when  per- 
fect grants,  were  derived  from  the  officers  of  Spain  who  re- 
mained in  possession  of  the  country  subsequently  to  the  treaty 
of  St.  Ildefonso,  up  to  the  date  of  the  actual  surrender  of  the 
province  to  the  authorities  of  the  United  States,  all  such  grants, 
without  exception,  having  been  declared  null  and  void,  except 
certain  cases  of  actual  settlers,  by  the  stringent  provisions  of 
the  14th  section  of  the  act  of  March  26th,  1804,  entitled  "An 
Act  erecting  Louisiana  into  two  Territories,  and  providing 
for  the  temporary  government  thereof."     2  Stat,  at  L.,  287. 

But  if  this  claim  of  Bastrop  were  only  an  inchoate  grant  at 
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the  time  of  the  cession,  then  it  is  incumbent  on  the  plaintiffs 
to  s>hi)w  that  it  was  prevented  from  being  perfected  by  the 
transfer  of  the  country  to  the  United  States ;  for  the  first 
section  of  the  act  of  26th  May,  1821  (4  Stat,  at  L.,  52),  pro- 
vides, among  other  requisites  of  the  claims  whose  validity 
may  be  tested  in  the  District  Courts  of  the  United  States, 
this  one, — that  they  "might  have  been  perfected  into  a  com- 
plete title,  under  and  in  conformity  to  the  laws,  usages,  and 
customs  of  the  government  under  which  the  same  originated, 
had  not  the  sovereignty  of  the  country  been  transferred  to 
the  United  States";  showing  that  Congress  only  intended 
the  United  States  to  be  sued  (for  this  is  a  law  which  must 
be  construed  strictly  in  favor  of  the  government)  in  those 
cases  where  the  transfer  of  the  country  prevented  the  perfect 
tion  of  the  plaintiffs  title.  Now  it  is  incumbent  on  the 
plaintiffs  to  show  that  such  was  the  fact.  In  the  present 
case,  however,  it  is  clear  that,  as  the  Spanish  officers  were  in 
possession  of  the  country  during  more  than  eight  years  after 
the  commencement  of  Bastrop's  2)rGceeding8,  ii  he  ever  had  a 
grant,  he  could  within  that  time  have  got  it  comijleted,  and 
as  he  did  not,  the  cause  must  lie  in  some  other  circumstance 
than  the  transfer  of  the  sovereign  ty  to  the  United  States ;  he 
fails,  therefore,  in  one  of  the  essential  features  of  all  suits 
that  can  be  brought  under  this  act  of  Congress. 

*0n  the  part  of  the  appellees  there  were  three  elab-  r*aoA 
orate  briefs  filed,  by  Mr.  Straubridffe,  Mr.  SoulS^  and  '- 
Mr.  Sergeant^  and  the  case  was  fully  aigued  orally  by  the  two 
first-named  counsellors.  From  all  these  materials,  the  reporter 
is  perplexed  to  make  a  selection  to  present  to  the  reader. 
Each  of  the  counsel  covered  the  whole  ground  in  his  argu- 
ment. The  two  most  essential  points  were,  1st,  the  power  of 
the  Governor-General  to  make  such  a  grant,  and  the  laws 
under  which  it  was  made ;  and  2d,  what  was  the  nature  of 
the  contract  or  grant.  As  bearing  more  particularly  upon  the 
first,  the  views  of  Mr.  Strawhridge  are  presented,  and  upon 
the  second,  those  of  Mr.  SotdS. 

After  examining  the  various  muniments  of  title  Mr,  Straw- 
bridge  proceeded  as  follows. 

Such  are  the  title-deeds  proper  of  the  "  Bastrop  grant." 
To  any  person  conversant  with  the  ancient  Spanish  laws,  its 
character  and  object  are  unmistakably  obvious.  Philip  Henry 
Neri  de  Bastrop  was  what  is  termed  a  poblador  or  colonizer. 
The  word,  as  defined  by  Salva,  signifies  "  he  who  peoples ; 
founder  of  a  colony, — urbium  seu  coloniarum  conditorJ'^  His 
contract  was  of  a  kind  familiar  to  the  laws  of  Spain.    It  was 
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the  policy  of  that  country,  as  it  is  now  the  policy  of  our  own, 
to  encourage  the  population  of  her  vast  and  magnificent 
realms,  which  lay  almost  valueless  until  their  resources  could 
be  developed  under  the  influence  of  civilization.     One  of  the 
most  ready,  as  well  as  least  expensive,  means  of  effecting  this 
object  was,  by  granting  large  tracts  of  land  to  the  hardy  and 
enterprising  adventurers  wno  were  willing  to  follow  fortune 
into  the  unexplored  wilderness  of  the  New  World,  whether 
singly  or  bringing  followers  in  their  train.     To  such,  the 
reward  would  naturally  be  proportionate  to  the  services  ren- 
dered.    Every  man  became   an  acquisition  to  the  country, 
and  as  land  cost  nothing  to  the  crown,  it  was  liberally  be- 
stowed.    To  men  of  note,  or  eminent  for  their  services,  a 
province  formed  no  very  generous  guerdon.    Cort&  received 
a  principality ;  other  conquerors,  discoverers,  and  colonizers 
were  rewarded  witli  grants   of  various   extent  and  value. 
The  solitary  emigrant,  even  without  friends  or  influence,  had 
only  to  ask  in  order  to  receive,  on  easily  performed  condi- 
tions, such  as  actual  cultivation  and  occupancy,  an  ample 
property  in  fee  simple  to  him  and  his  heirs  for  ever.     AH 
grants  were  held  by  mere  allodial  tenure,  and  were  almost 
invariably  irrevocable;    always  so  in   the   absence  of  any 
clause  to  the  contrary.     They  were  greater  in  New  than  in 
Old  Spain. 

"  Our  ancient  legislators,"  writes  Guarinos,  Historia  de 
♦fiS^il  *V^'^c^l^s  y  Mayorazgos  (Entails  and  Primogeniture), 
J  chap.  11,  p.  150,  "  to  repeople,  cultivate,  and  defend 
the  lands  they  conquered,  endeavored  to  establish  (arraigar) 
upon  them  families  of  all  classes,  by  means  of  great  favors, 
franchises,  and  donations.  The  spaces  of  lands,  allotments, 
and  caballerias  were  not  equal  in  all  places,  varying  greatly, 
according  to  the  greater  or  less  extent  of  the  territory,  the 
importance  of  its  repeopling,  its  situation  more  or  less  imme- 
diate to  enemies,  and  other  circumstances.  For  this  reason 
the  caballerias  (a  knight's  share  or  fee)  and  peonias  (a  foot- 
soldier's  share)  were  much  more  liberal  generally  than  in 
Spain." 

The  pobladores  were  specially  favored.  For  their  services 
in  introducing  emigrants,  and  settling  them  in  districts 
allotted  to  their  reception,  they  not  only  became  entitled  on 
performance  of  their  contracts  to  such  portion  of  the  desig- 
nated tracts  as  was  not  reserved  to  the  use  of  the  subordinate 
colonists,  or,  if  none  had  been  actually  marked  out,  a  conces- 
sion varying  according  to  the  express  or  implied  terms  of  the 
contract,  and  the  importance  of  the  colony;  but  they  were 
also  rewarded  with  numerous  marks  of  honor  and  diBtinctioa. 
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The  celebrated  body  of  laws,  known  as  the  Recopilacion  de 
I  las  Indias,  promulgated  about  1680,  for  the  regulation  and 

government  of  the  Hispano-American  possessions,  and  repeal- 
mg  or  superseding  all  contrary  enactments,  so  far  as  con- 
cerned those  countries,  treats  expressly  of  colonizers,  colonists, 
and  colonies.  By  Tom.  II.,  book  4,  title  5,  law  11,  pobladores, 
their  heirs  or  children,  became  vested  with  full  civil  and 
'  criminal  jurisdiction  over  their  respective  colonies,  with  the 

power  of  appointing  alcaldes  and  other  inferior  oflBcers.  By 
various  laws  of  the  following  title  of  the  same  work,  they 
were  exempted  from  imposts  and  taxation,  privileged  to  wear 
armor  offensive  and  deiensive,  recommended  to  the  special 
care  and  favor  of  all  governors  and  viceroys,  and  to  honora- 
'  ble  promotion  of  every  kind,  and  ranked  among  the  nobility 

of  the  land.  The  chapter  in  question  is  curious ;  it  contains 
not  a  law  that  does  not  confer  some  mark  of  favor  or  distinc- 
tion  on  discoverers  and  colonizers,  so  highly  were  their  ser- 

*  vices  esteemed. 

*  Between  those  who  colonized  the  country,  and  those  who 

*  founded  cities,  towns,  &c.,  a  distinction  was  drawn,  and  the 
rules  respecting  them  and  their  rights  vary,  but  not  materially. 
Title  sixth  of  the  Recopilacion  de  las  Indias,  treats,  as  just 

^  observed,  of  the  honors  and  preferments  conferred  on  both 

alike ;  title  seventh,  chiefly  of  urban  settlements ;  and  title 
fifth,  principally  of  rural  colonies  and  their  colonizers.  It  is 
this  title  which  I  propose  briefly  to  translate  and  examine,  as 
from  its  provisions  it  will  be  at  once  perceived  that  the  rights 
of  the  *principal  colonizer  to  the  surplus  of  land  in  a  r*^og 

{yoblacion  or  settlement,  after  his  colonists  had  been  ^  J^ 

ocated,  was  a  legal  right,  incident  to  the  contract,  arising 

*  out  of  the  law  itself,  and  wholly  independent  of  and  unim- 
\  paired  by  the  absence  or  presence  of  words  of  conveyance  to 
^  him  in  the  instrument  of  concession. 

f  The  first  five  laws  of  the  fifth  title  relate  merely  to  the 

(  selection  of  good,  healthy,  and  accessible  lands  and  localities, 

^  to  the  salaries  of  officers,  the  employment  of  Indians,  &c., 

\  &c. ;  and,  like  very  many  of  these   laws,  are  only  recom- 

mendatory in  their  provisions.     A  translation  of  them,  more 
!  classic  than  close,  may  be  found  at  p.  38  of  the  Appendix  to 

I  Vol.  II.  of  the  Land  Laws,  compiled  by  Matthew  St.  Clair 

1  Clarke  in  virtue  of  a  resolution  of  the  House  of  Representa- 

tives of  March  1st,  1833,  and  also  in  Vol.  1 1.,  p.  44,  of  the 
I  book   known  as   White's  Recopilacion.     I  quote,   however, 

from  an  original  Spanish  edition,  printed  at  Madrid  in  1756, 
by  authority. 

Lib.  4,  tit.  5,  Law  6  : — "  If  the  fitness  of  the  country  should 
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afford  opportunity  for  colonizing  some  town  with  Spaniards, 
with  a  council  of  ordinary  alcaldes  and  reffidoreSj  and  there 
should  be  a  person  who  will  undertake  a  contract  to  settle  it, 
let  the  agreement  be  made,  with  these  requisites :  That  within 
the  period  which  may  be  allotted  to  him  he  shall  have  at  least 
thirty  inhabitants,  and  each  one  of  them  a  house,  ten  breeding 
cows,  four  oxen,  or  two  oxen  and  two  young  bulls,  one  breed- 
ing mare,  one  breeding  sow,  twenty  breeding  ewes  of  Castile, 
and  six  hens  and  a  cock.  He  shall  in  like  manner  nominate 
a  priest,  who  may  administer  the  Holy  Sacraments,  who  shall, 
the  first  time,  be  of  his  own  selection,  and  afterwards  accord- 
ing to  our  royal  presentation ;  and  he  shall  provide  the  church 
with  ornaments  and  articles  necessary  to  divine  service.  And 
he  shall  give  security  that  he  will  accomplish  it  within  the 
time  aforesaid ;  and  if  he  do  not  complete  it,  let  him  forfeit 
what  he  may  have  built,  constructed,  and  cultivated,  which 
we  appropriate  to  our  royal  patrimony ;  and  let  him,  more-- 
over,  incur  a  fine  of  a  thousand  dollars  of  gold  for  our  ex- 
chequer. And  if  he  should  fulfil  his  obligation,  let  there  be 
given  to  him  four  leagues  of  boundary  and  territory,  in  a 
square  or  oblong,  according  to  the  quality  of  the  land,  of 
such  form  that,  if  the  limits  should  be  marked  out,  they  may 
make  four  leagues  square ;  with  this  requisite,  that  the  limits 
of  said  territory  should  be  distant  at  least  five  leagues  from 
any  city,  town,  or  village  whatever  of  Spaniards,  and  that 
prejudice  be  done  to  no  village  of  Indians  or  to  a  private 
individual.'' 

The  next  law  relating  to  rural  colonies  is  to  be  construed 
in  connection  with  the  preceding,  as  appears  by  the  context. 
It  runs  thus,  including  the  caption  : — 
♦6271  *Law  7th.  "  That  there  being  a  contract  for  a  greater 
-J  or  smaller  number  of  inhabitants,  it  is  to  be  granted 
with  boundaries  and  territory  corresponding,  and  with  the 
same  conditions." 

*'*'  If  there  be  any  one  who  will  obligate  himself  to  make  a 
new  settlement  in  the  manner  provided,  of  more  or  less  than 
thirty  inhabitants,  providing  there  be  not  less  than  ten,  let 
there  be  granted  to  him  boundaries  and  territory  propor- 
tionate, and  with  the  same  conditions.*' 

Now,  if  the  introduction  of  thirty  families  entitled  a 
poblador  to  a  tract  of  four  leagues  square,  how  many  leagues 
would  he  be  entitled  to  on  introducing  500  ?  De  Bastrop  was 
evidently  restricted  by  the  terms  of  his  contract  from  claiming 
all  that  he  might  have  claimed  in  the  absence  of  a  special 
allotment  by  metes  and  bounds. 

The  8th  law  simply  provides  that  the  children  and  rela- 
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tives  of  colonists  are  also  to  be  considered  as  settlers,  if 
married. 

Law  9th.  ^^  That  the  chief  poblador  shall  contract  with  each 
individual  who  may  enroll  himself  to  settle." 

"  In  the  contracts  for  new  settlements,  which  the  governor, 
or  the  person  who  may  have  that  power  in  the  Indies,  may 
make  witli  a  city,  adelantado,  alcalde,  mayor,  or  corregidor, 
the  person  who  may  take  the  contract  shall  do  likewise  with 
each  one  of  the  individuals  who  may  enroll  themselves  to  set- 
tle, and  shall  obligate  himself  to  give  in  the  settlement  desig- 
nated lots  for  building  houses,  arable  and  pasture  lands,  in  such 
quantity  of  peonia*  and  caballerias  as  each  one  of  the  settlers 
may  obligate  himself  to  construct,  so  that  he  do  not  exceed  or 
give  to  each  one  more  than  five  peonias^  nor  more  than  three 
caballerias^  according  to  the  distinction,  difference,  and  meas- 
ure expressed  in  the  laws  of  the  title  on  the  distribution  of 
lands,  lots,  and  waters." 

Law  10th.  ''  That  when  there  is  no  private  colonizer,  but 
married  inhabitants,  the  settlement  is  granted  to  them,  pro- 
vided they  be  not  fewer  than  ten." 

"  When  some  particular  individuals  shall  unite  in  making 
a  new  settlement,  and  there  shall  be  the  requisite  number  of 
married  men  for  the  purpose,  let  permission  be  given  them,  so 
that  they  be  not  fewer  than  ten  married  men  ;  and  let  boun- 
daries and  territory  be  given  to  them,  according  to  what  has 
been  already  said  ;  and  we  grant  them  power  to  elect  among 
themselves  ordinary  alcaldes  and  annual  officers  of  the  council 
of  the  settlement." 

Analogous  to  the  above  are  some  laws  from  book  4,  title  7, 
of  the  Recopilacion,  concerning  the  colonization  of  cities  and 
towns  (not  rural  colonies,  like  the  present). 

Law  7th.  "That  the  tract  is  divided  between  him  who 
makes  the  contract  and  the  settlers,  as  is  ordained." 

*"  The  tract  and  territory  that  may  be  given  to  a  r*g2g 
colonizer  by  contract  is  divided  out  in  the  following  ^ 
manner :  let  there  be  first  taken  what  may  be  necessary  for 
lots  of  the  settlement,  and  suitable  commons  and  pasture- 
grounds  in  which  the  cattle  which  the  inhabitants  must  have 
may  graze  abundantly,  and  as  much  more  for  the  corporation 
lands  of  the  place ;  the  rest  of  the  tract  and  territory  is  to  be 
divided  into  four  parts ;  that  part  which  he  may  select  shall 
belong  to  him  who  is  obliged  to  make  the  settlement,  and  the 
other  three  are  to  be  divided  out  by  lot  equally  to  the 
settlers." 

The  other  laws  of  this  title  relate  chiefly  to  the  size  and 
arrangement  of  streets,  squares,  churches,  dwellings,  &c.,  and 
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must  be  considered,  not  as  imperative  and  strictly  obligatory, 
but  merely  recommendatory  in  their  provisions.  Among 
others,  the  25th  law  confers  that  power  of  prorogation  of  con- 
tracts which  was  necessarily  exercised,  as  a  mere  matter  of 
justice,  by  the  Baron  de  Carondelet,  in  consequence  of  the 
arbitrary  order  contained  in  his  official  letter  of  June  18th, 

1797  :— 

"  If  by  reason  of  the  occurrence  of  some  fortuitous  event, 
the  colonizers  should  not  have  completed  the  settlement  within 
the  time  specified  in  the  contract,  let  them  not  lose  what  they 
may  have  expended  or  erected,  nor  let  them  incur  the  penalty; 
and  the  person  governing  the  country  may  prolong  it  as  the 
case  may  require." 

Lastly,  I  quote  from  book  4,  tit.  12,  law  4,  of  the  same 
Recopilacion,  concerning  the  sale,  composition,  and  distribu- 
tion of  lands,  lots,  and  waters. 

Law  4th.  "  That  the  viceroys  may  give  lauds  and  lots  to 
those  who  go  to  colonize." 

"  If  in  the  discovered  parts  of  the  Indies  there  should  be 
some  sites  and  districts  so  good  that  it  may  be  proper  to  found 
settlements,  and  some  persons  should  apply  to  make  a  contract 
and  form  a  colony  on  them,  in  order  that  with  better  will  and 
usefulness  they  may  do  so,  let  the  viceroys  and  presidents 
give  them,  in  our  name,  lots,  lands,  and  waters,  in  conformity 
to  the  situation  of  the  country,  so  that  it  be  not  to  the  prej- 
udice of  a  third  person,  and  be  for  such  time  as  may  be  our 
will."* 

*62Q1       *OtliGr  laws  in  pari  materia  exist.     By  law  24,  tit. 

J  8,  lib.  4,  the  chief  colonizer  is  authorized  to  establish 

the  right  of  primogeniture  and  entail  to  all  that  may  have 


*  The  following  was  cited,  also,  to  show  the  power  of  the  Spanish  governors 
to  make  such  grants  as  that  to  Bastrop,  and  that  no  confirmation  by  the  king 
was  necessary.  It  was  omitted  in  the  translation  of  the  laws  annexed  to 
White's  Kecopilacion  and  Clarke's  Land  Laws. 

Book  4,  tit.  1,  law  4,  Laws  of  Indies.    "Of  Discoveries." 

"  We  establish  and  command  that  no  person,  of  whatever  state  and  condition 
he  may  be,  shall  of  his  own  authority  make  any  discovery  by  land  or  sea,  nor 
entry,  new  settlement,  or  stock-farm  in  what  has  been  or  is  to  be  discovered  in 
our  Indies,  without  our  permission  and  provision,  or  that  of  whoever  may  have 
our  power  to  grant  it,  under  penalty  of  death,  and  of  forfeiture  of  all  his  prop- 
erty for  our  chamber.  And  we  command  the  viceroys,  audiences,  governors, 
and  other  authorities,  not  to  give  permission  to  make  new  discoveries  without 
consulting  us,  and  having  our  special  license.  But  where  the  country  may 
have  been  already  discovered  and  peaceful,  we  permit  them  to  give  leave 
within  their  jurisdictions  to  make  the  settlements  (poblaciones)  that  may  be  fit, 
observing  the  laws  of  this  book,  provided  that,  when  the  settlement  is  made, 
they  send  us  forthwith  a  report  of  what  they  may  have  executed ;  and  as  to 
the  power  of  viceroys  for  new  discoveries,  let  the  28th  law,  tit.  3,  lib.  3,  be 
observed  in  the  cases  which  it  comprises.' 
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been  granted  to  him.  By  law  3,  tit.  5,  lib.  4,  they  are 
authorized  to  convey  to  each  settler  a  sub-concession  not 
exceeding  five  peonias^  or  four  cabaUerias,  And  from  the 
definition  of  these  measures  contained  in  law  1,  tit.  2,  of  the 
same  Recopilacion,  as  well  as  from  Escricha,  Dictionario  de 
la  Jurisprudencia,  verb.  "  medida,"  where  he  gives  the  relative 
proportions  of  Spanish  measures,  it  is  apparent  that  De 
Bastrop  contracted  to  narrow  down  very  materially  his  own 
sub-concessions  below  the  legal  maximum. 

Although  it  might  seem,  from  the  closing  sentence  of  the 
law  last  recited,  that  grants  to  pobladores  were  revocable  at 
will,  such,  nevertheless,  was  not  the  case,  unless  some  clause 
to  that  effect  had  been  especially  reserved  in  the  deed  of  con- 
cession. By  book  3,  tit.  o,  law  1,  of  the  Novissima  Recopila- 
cion de  Castilla,  and  book  3,  tit.  12,  law  8,  of  the  Fuero  Real, 
which  embody  the  general  laws  of  the  realm,  it  is  provided 
that  gifts  bestowed  by  the  king  cannot  be  revoked  without 
the  feult  of  the  grantee,  and  pass  to  his  heirs.  So  by  4th 
Febrero,  part  2,  lib.  2,  cap.  2,  §  8,  and  No.  115,  it  is  held,  that 
royal  donations  should  be  liberally  construed ;  and  if  such  a 
donation  be  made  to  two  persons  conjointly,  and  one  of  them 
die  without  heirs,  his  portion  accrues  to  the  surviving  donee. 
In  like  manner,  law  284,  page  74,  of  the  Leyes  del  Estilo, 
declares,  that  he  who  receives  a  donation  from  the  crown  may 
do  with  it  as  he  pleases.  And  Elizondo,  in  tom.  5,  part  2, 
cap.  6,  §  8,  writes :  "  There  is  no  doubt  that  things  which 
sovereigns  bestow  upon  any  person,  they  cannot  afterwards 
deprive  them  of,  nor  prevent  them  from  doing  with  as  they 
may  desire,  as  well  as  with  their  other  property ;  more  par- 
ticularly if  the  gift  be  conferred  on  account  of  the  merit  of 
the  person  favored,  the  donation  rising  then  to  the  force  of  a 
contract." 

The  kings  of  Spain  themselves  have  repeatedly  disclaimed 
any  such  power  of  issuing  letters  revocatory.  "Let  such 
letters,  if  obtained,  so  far  as  regards  their  abrogation  or  de- 
rogation, or  any  other  thing  therein  contained,  whereby  the 
just  and  legal  rights  of  a  party  are  taken  away,  be  of  no  avail, 
nor  have  any  force  or  vigor  whatever ;  let  such  letter  be  as  if 
it  had  never  been  given  or  obtained." — Montalvo,  Ordenanzas 
Reales  de  *Castilla,  lib.  8,  tit.  14,  law  7,  p.  728 ;  also 
tit.  12,  p.  672,  &c.,  and  p.  678,  whence  I  quote. 

Of  the  powers  of  governors-general  to  grant  lands  and  to 
contract  for  their  colonization,  I  believe  there  can  be  no  doubt 
whatever.  The  very  laws  referred  to  not  only  authorize,  but 
require  it.  By  various  other  statutes  of  torn.  2,  lib.  8,  tit.  8, 
of  the  Recopilacion  de  las  Indias,  viceroys  and  governors  of 
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the  Ainericiin  provinces  of  Spain  are  invested  with  nearly  all 
the  authority  of  royalty  itself.  No  modern  procuration  could 
be  more  plenary  than  the  second  law  of  this  title ;  no  ukase 
or  firman  more  imperative  in  commanding  obedience  to  them 
on  the  part  of  S2)auisli  subjects.  It  confers  powers  without 
other  limit  or  restriction  than  may  be  provided  by  law ;  the 
viceroy  may  do  all  that  he  is  not  specially  and  directly  pro- 
hibited from  doing.  And  we  learn  from  De  Mesa,  Arte 
Historica  y  Legal,  lib.  2,  No.  91,  that  the  titles  of  viceroy, 
captain  or  commandant  general,  and  governor  political  and 
military,  are  synonymous.  The  question  of  their  power  to 
grant  has  been  repeatedly  settled.  See  De  Armas  et  al.  v. 
The  Mayor^  5  La.,  132 ;  ArreJondo*8  case^  6  Pet.,  728 ;  De- 
lasHUB  V.  The  United  States^  9  Pet.,  117 ;  Chouteau's  Heirs  v. 
The  United  States,  9  Pet.,  147 ;  Pollard's  Lessee  v-  Files,  2 
How.,  591 ;  Soulard  et  al.  v.  The  United  States^  4  Pet.,  591. 
A  fortiori  they  had  the  power  to  alienate  lands  of  the  royal 
domain  for  a  valuable  consideration. 

Such  are  the  Spanish  laws  under  which  this  grant  was 
made,  and  by  which  its  intent,  meaning,  and  validity  must  be 
tested.  They  had  not  merely  such  force  as  the  common  law 
of  England  exercised  over  her  colonies,  but  were  enacted  ex- 
pressly for  the  government  of  all  the  American  possessions  of 
the  Spanish  crown.  They  may  strike  us  as  strange  or  unwise, 
yet  are  not  the  less  valid  on  that  account,  and  certainly  must 
appear  less  extraordinary  to  an  American  court  than  the 
forms  and  provisions  of  the  common  law  would  seem  to  a 
Spanish  tribunal,  when  a  discussion  should  arise  about  an 
entailed  estate,  with  its  fines,  contingent  remainders,  and 
common  recoveries.  De  Bastrop's  grant  is  assailed  and 
treated  as  void  for  the  alleged  absence  of  words  of  convey- 
ance, as  if  it  had  originated  under  the  common  law.  Yet, 
were  such  words  wholly  wanting,  which  is  not  the  case,  the 
clear  and  unequivocal  laws  under  which  it  was  really  made 
supply  that  want,  and  interpret  the  meaning  and  eflTect  of  the 
deeds.  They  form,  so  to  speak,  the  constitution  of  the  grant; 
and  such  as  they  were  impressed  upon  it  at  its  birth,  they 
must  ever  continue.  But  could  any  Spanish  tribunal,  unini- 
tiated, ever  so  far  penetrate  the  antiquated  nonsense  of  a 
*6Sn  ^^^^  ^^  ejectment  as  to  discover  *it8  real  object  and 
^  effect,  plain  as  it  may  be  to  men  versed  in  the  common 
law?  And  when,  on  referring  for  information  to  the  lawyers 
of  the  land,  the  Spaniard  should  discover  that  the  object  of  a 
common  recovery  suffered  by  a  tenant  in  tail  was  to  effect 
what  was  most  positively  prohibited  by  law  (Blackstone 
expressly  says  that  "they  are  fictitious  proceedings,  intro- 
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duced  by  a  kind  of  pious  fraud  to  elude  the  statutes  de  doniSy 
de  religiosisy  &c."),  what  would  be  his  astonishment  at 
finding  that  universally  held  right  and  lawful  which  wore 
every  aspect  of  illegality,  and  was  in  fact  illegal  ?  A  Spanish 
judge  would  probably  nullify  a  title  held  by  virtue  or  such 
proceedings,  and  would  blunder  in  so  doing.  Such  is  a  single 
instance  of  the  difficulties  and  dangers  which  beset  an  exami- 
ner into  the  unfamiliar  laws  and  legal  forms  of  a  foreign 
country.  I  therefore  ask,  that,  if  at  the  close  of  this  argument 
any  doubt  should  remain  upon  the  mind  of  this  court,  the 
claimants  may  have  the  benefit  of  that  doubt ;  that  the  object, 
meaning,  and  effect  of  De  Bastrop's  grant,  as  made  probable, 
or  rather  certain,  by  the  deeds  themselves,  by  corroborating 
documents,  by  extrinsic  evidence,  by  the  contemporaneous 
and  almost  prescriptive  interpretation  of  popular  opinion,  as 
well  as  of  history,  by  the  known  laws  and  policy  of  the  Spanish 
government,  and  by  the  opinion  of  the  jury  and  of  the  court 
a  quoy  may  have  more  than  ordinary  weight ;  and  that  forms 
of  concession  followed  more  than  half  a  century  ago  in  a 
foreign  land,  by  its  highest  officers,  may  not  be  nullified 
as  meaningless  and  void,  because  they  do  not  conform  to 
the  ideas  of  men  belonging  to  a  later  and  widely  different 
age,  race,  government,  and  generation ;  or,  if  annulled,  that 
it  may  not  be  except  upon  the  most  clear,  palpable,  posi- 
tive evidence  of  their  utter  worthlessness  and  illegality.  I 
invoke,  in  short,  the  old,  trite,  terse  law-maxim,  ^*  Omnia  rite 
acta^^  &c. 

Mr.  SouU. 

Point  No.  2. — Rights  of  the  claimants  under  the  title  which 
they  exhibit. 

These  will  depend, — 

1.  On  what  construction  is  placed  upon  the  terms  in  which 
it  is  executed  ;  and, 

2.  If  the  terms  be  such  as  to  confer  only  imperfect  rights, 
upon  the  concomitant  circumstances  which  may  entitle  the 
claimants  to  have  them  perfected  into  complete  ones. 

Taking  the  instrument  to  be  unobstructed  by  any  suspensive 
clause,  absolute  ah  initio^  or,  in  other  words,  unconditional,  its 
bearing  and  import,  it  is  respectfully  submitted,  are  according 
to  the  usages,  customs,  and  laws  prevailing  in  Louisiana  at 
*the  date  of  its  execution,  so  void  of  ambiguity,  and  r«gQo 
expressed  in  a  language  so  eminently  sacramental^  as  '- 
Spanish  jurists  would  say,  that  they  admit  of  no  possible  con- 
troversy, doubt,  or  evasion.  They  are  the  most  proper  terms 
in  which  the  special  thing  which  they  were  intendea  to  effect 
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0^A  i^  eourejed ;  and  iLe  sligLiest  lOxaitkck  K*  iter  <^i> 
oujb  m/fOUiing  will  courinoe  the  Cj>izn  of  tiiesr  "m^'tliuM  j  aafi 

In  the  origixud  rtqmJete  whicb  he  addresBn  to  Gcn^esscr 
fy^rojidfilfit,  HaroD  de  Bastr*^  sets  foitlu  ^  Thai  it  is  iadif- 
jjeunsihly  neoeM^nr.  on  the  part  of  the  gOTemmexAX.  tiiax  laiK^ 
nhould  i»e  df^i^iisited  a  dlBtrict  of  aboat  tvelre  leagues  sqi 
in  which  may  remain  included  the  Bavoa  Siaid  and  ixs 
ity^  in  order  ttiat,  without  the  least  ob^acle,  those  famriifsR  saj 
proceed  to  settle  upon  tljeuj,  which  the  applicant  is  gy:i3ag  to 
introdaee«  ander  the  expresss  eonditimi  that  eoocesEaoiis  of 
kind  are  to  be  gratiJh,  and  that  under  no  title  or  ptieteiioe  ea& 
they  exceed  the  quantities  of  4CN)  arpents  at  niQ6t.~  &C-.  aad 
be  prays  that  the  government  be  pleased  to  fix  the  number  of 
families  which  he  is  to  introdaoe. 

The  words  by  which  the  district  is  thus  to  be  separated  firtMi 
the  king's  domain^  in  this  incipient  requitfr,  are,  ^E^ahmiwtm- 
menu  indUpetuahle  que  per  parte  del  gobiemo  9e  de^time^  Ac 
By  referring  to  one  of  the  most  accredited  authorities  on  Span- 
isn  philology  (Salva's  Dictionary),  your  honors  will  find  that 
the  word  destinar  is  the  proper  one  to  express  the  idea  wfaidi 
the  applicant  meant  to  convey.     ^Destixar:   DeiermUnmr 
alguna  co%avor  algun  fin  o  efeeto^ — ^  To  determine  something 
to  some  ena  or  purpose/*     It  was  usual  that,  upon  such  re- 
quests (Diligencias),  the  order  of  the  governor  should  issue; 
and  this  was  done  either  by  inserting  at  the  foot  of  them  the 
formal  words,  **  Como  lo  pide^  despaehase  par  secretaria  en  la 
forma  que  solieita  "  /  or  by  an  extended  order  expressing  the 
assent  of  the  Governor,  in  the  very  words  of  the  requSte,  as  in 
the  preHent  case  for  instance,  where  the  order  reads :  "^Juan 
Filhiol  Seflalara  dace  legiuis  en  quadrOy  mitad  del  lado  de  Bayn 
Siardf  mitad  del  lado  de  enf  rente  del  Ouachita^  para  ir  colocando 
en  ellat  latfamilias  que  el  enuneiado  Baron  fue  dirigxendo^^ 
&c. — "  Don  Juan  Filhiol  will  designate  twelve  leagues  square, 
half  on  the  side  of  Bayou  Siard,  and  half  on  the  side  opposite 
to  the  Ouachita,  that  the  families  which  the  aforesaid  Baron 
is  conducting  may  locate  there,"  &c. 

And  thus,  from  the  words  of  the  contract  entered  into  by 
the  Baron  de  Bastrop  with  Governor  Carondelet,  these  twelve 
leagues,  so  pointedly  designated,  were  to  be  assigned,  to  be 
constituted — for  what  ?  "  Para  ir  colocando  en  ellas  las  f ami' 
liau^''  &c. — "That  he  might  locate  the  families,"  &c.  (Salva's 
*6881  *^^^^^^^^^^U')  Ihey  were,  therefore,  from  that  mo- 
J  ment,  separated  from  the  royal  domain,  and  once  so 
separated,  could  not  be  resumed,  except  through  the  fault  of 
the  grantee.  Had  the  claimants  under  De  Bastrop  no  other 
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title  but  that,  they  would  still  be  vested  by  it  with  certain 
rights,  inchoate,  it  is  true,  yet  such  as  would  be  recognized 
by  this  court,  who  would  feel  bound  in  all  justice  and  equity 
to  perfect  them  by  their  decree,  unless  it  were  clearly  shown 
that  they  had  been  surrendered  or  forfeited. 

If  this  contract  contemplated  no  actual  grant  of  the  lands 
designated  in  it,  but  was  merely  intended  as  an  adjustment 
of  the  relations  in  which  the  emigrant  families  should  stand 
to  the  government,  where  is  the  necessity  of  marking  out 
twelve  leagues  square,  or  something  like  1,016,264  arpents  ? 
The  number  of  families  to  be  located  thither  under  the  con- 
tract was  fixed  at  five  hundred.  They  were  to  have  400 
arpents  each,  or  200,000  arpents  in  all.  What  was  to  become 
of  the  remainder  ?  The  crown  could  no  longer  dispose  of  it, 
without  a  flagrant  violation  of  its  faith.  The  emigrant  fami- 
lies could  not  claim  more  than  what  was  allotted  to' them. 
To  whom  were  to  go  the  remaining  816,264  arpents?  To 
whom  I  ask  it.  Here  is  a  difficulty  which  must  be  got  over 
before  it  can  be  maintained  that  the  grant  only  transferred 
from  the  public  domain  what  each  family  was  to  take  for 
itself.  The  words  are  clear,  their  meaning  is  unmistakable. 
The  twelve  leagues  square  are  asked  to  be  set  apart,  and  are 
constituted  for  the  establishment  which  De  Bastrop  was  to 
form  on  Bayou  Siard,  and  in  consideration  of  his  introducing 
there  the  five  hundred  families,  to  whom  he  was  in  his  turn 
to  make  grants  agreeably  to  the  terms  of  his  contract.  ^^Bien 
entendido  que  a  ningun  Be  ha  de  dar  mayor  concession  de  tierra 
que  la  de  quatro  cientos  arpanesJ*^  "  It  being  understood  that 
to  none  shall  there  be  ^ven  a  greater  concession  of  land  than 
that  of  400  arpents."  This  restrictive  clause  in  the  condition 
imposed  upon  De  Bastrop  to  grant  lands,  could  only  enure 
to  his  benefit.  It  could  not  affect  the  king,  if  the  lands  not 
conceded  to  the  individual  settlers  were  to  remain  public 
property.  Besides,  it  would  only  bind  him  as  much  and  as 
long  as  he  chose  to  be  bound.  And  if  the  domain  was  to  be 
bound  by  ^ny  such  restriction,  it  was  equally  bound  by  the 
other  parts  of  the  contract;  and  the  twelve  leagues  having 
once  been  severed  from  it,  the  816,264  arpents  remaining, 
after  awarding  to  the  settlers  what  had  been  stipulated  in 
their  behalf,  would  have  remained  for  ever  waste  property ! 
If  De  Bastrop  had  no  claim  over  them,  certainly  the  individ- 
ual settler  had  none,  and  the  king  least  of  all,  for  he  had 
parted  with  them.  He  had  parted  with  the  twelve  integral 
•leagues  for  the  benefit  of  De  Bastrop's  establishment.  rinaoA 
He  could  no  more  violate  this  than  that  part  of  the  '- 
contract.     The  contract  was  absolute  as  to  the  quantity  of 
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the  lanrls  designate  a;id  coDStitateiL  and  cv^uditional  in  so 
£ar  only  as  it  was  to  have  nu  effect  ouless  Bastrop  should 
eomply  with  the  obligatiijiis  which  he  liad  assumed  in  it. 
And,  praj«  what  was  to  be  the  forfeiture  in  that  case?  Tlie 
nullity  of  the  grants  which  he  might  have  made  tu  indiTidual 
settlers?  By  no  means.  But  if  Bastrop  should  not  make 
good  within  three  yeans  the  greater  part  of  the  establishment, 
the  twelve  leagues  b^juare  destined  fur  the  families  he  was  to 
send  were  to  lie  occupied  by  the  first  families  who  might  pre- 
sent themselves. 

Should,  therefore,  De  Bastrop  make  good  his  obligations, 
the  twelve  leagues  were  to  remain  exclusively  in  his  estab- 
lishment, and  to  be  occupied  by  himself  and  the  five  huudred 
families  which  he  was  to  settle  there.  The  argument  is  con- 
clusive. De  Bastrop  was  certainly  comprised  in  the  estab- 
lishment ;  he  was  its  head,  its  ruler ;  the  five  hundred  families 
introduced  by  him  thither  were  not  to  have  more  than  400 
arpenta  each,  or  200,000  arpents  in  all.  To  whom,  I  ask 
again,  were  to  revert  the  remaining  lauds? 

I  have  said,  that,  if  the  contract  was  not  intended  to  con- 
vey a  grant  of  lands  to  the  extent  claimed  in  the  requitt^ 
there  could  be  no  necessity  for  executing  another  instrument; 
the  first  was  binding  of  itself  Indeed,  according  to  the  in- 
terpretation which  is  put  u{)on  its  terms  by  those  who  view 
them  in  a  different  light  from  what  I  do,  it  required  only  at 
the  hands  of  the  government  that  successive  grants  should 
be  awarded  to  the  families  as  they  should  present  themselves 
under  its  provisions.  The  spot  where  the  establishment  was 
to  be  located  could  not  be  mistaken.  It  was  amply  described 
and  most  pointedly  marked  out.  What  surveys  were  required 
but  such  as  might  be  necessary  to  set  apart  for  every  &mily 
of  emigrants  what  each  was  entitled  to  ? 

But  this  assumption  cannot  bear  the  least  scrutiny.  It  has 
no  solid  basis  to  stand  upon.  As  well  attempt  to  lay  in  the 
air  the  foundations  of  a  large  structure,  or  to  build  up  a 
tower  on  moving  sands. 

But  I  proceed. 

The  contract  was  in  progress,  and  the  contractor  rapidly 
advancing  to  its  completion.  Governor  Carondelet  considers 
that  the  time  has  come  for  him  to  give  it  a  more  formal  shape, 
and  he  determines  to  "  designate  the  twelve  leagues  destined 
for  said  establishment  in  the  terms,  with  the  metes,  land- 
marks, and  boundaries,  and  in  the  place  which  is  designated, 
fixed,  and  marked  out  by  the  figurative  plan  and  description 
DjoQc-i  affixed  *at  the  head  of  this  title,  which  are  made  out 
J  by  the  Surveyor-General,  Don  Carlos  Trudeau,  it  hav- 
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ing  appeared  to  him  (Carondelet)  most  expedient  to  avoid  all 
contestation  and  dispute,  and  approving  them,"  &c.,  &c. ;  and 
he  "  destines  and  appropriates  the  aforesaid  twelve  leagues, 
that  the  said  Baron  de  Bastrop  may  establish  them  in  the 
terms,  and  under  the  conditions,  expressed  in  the  petition 
and  decree  of  the  20th  and  21st  of  June,  1796." 

The  twelve  leagues  had  heretofore  been  but  "  designated, 
marked  out,"  destinadas^  senaladas  ;  now  they  are  both  "  des- 
ignated and  appropriated,"  destinamos  y  apropiamos^  says  the 
grant.  "  Apropiar  :  hacer  propia  de  alguno  qualquier  cosa  " 
(Salva's  Diet.); — "  rem  alieui  aajudicare^^  or  "  to  make  some- 
thing the  property  of  another,  to  adjudicate  a  thing  to  some- 
body." The  court  perceives  that  the  property  is  fully  trans- 
ferred by  these  terms,  and  that  it  has  gone  out  of  the  domain. 

That  this  paper  is  a  grant,  who  can  doubt  that  reads  with 
the  least  attention  its  contents  ?  The  governor  calls  it  a  title, 
titulo.  Speaking  of  the  plan  and  description  by  Laveau  Tru- 
deau,  he  says :  ^^  The  plan  and  description  affixed  at  the  head 
of  this  title," — ^^  el  piano  figurativo  y  diligencia  que  van  par 
caveza  de  este  titulo.  Yes,  a  titulo,  which  the  Spanish  juris- 
consults call  titulo  enforma^  and  the  French  un  titre  translatif 
de  propriStS; — "  a  title  in  form  ;  a  title  transferring  property." 
And  the  best  evidence  that  it  was  so  considered  is  in  the  fact 
that  the  plan  affixed  to,  and  made  an  integral  part  of,  the 
same,  bears  on  its  face,  and  as  its  caption,  concession,  ^rant; 
CONCESSION  Bastrop,  grant  to  Bastrop. 

But  there  are  other  evidences  extant  of  the  meaning  and 
import  of  that  paper, — evidences  of  high  character,  too, — of 
undisputed  and  indisputable  authority. 

About  ten  days  before  its  execution,  to  wit,  on  the  10th  of 
June,  1797,  Baron  de  Bastrop  complains,  "that  the  twelve 
leagues  which  have  been  granted  to  him  by  his  contract  are 
found  in  part  overflowed  and  occupied  by  ancient  inhabi- 
tants "  ;  and  he  prays  the  governor  "  to  grant  him  the  same 
quantity  of  land,  &c.,  &c.,  without  prejudice  to  the  lands 
which  his  lordship  has  granted  to  the  Marquis  de  Maison- 
Rouge,"  &c.,  &c. 

"  Don  Felipe  de  Bastrop  tiene  la  honra  de  observar  a  V.  S. 
que  las  doce  leguas  en  quadro  que  V.  S.  le  ha  otergvdo  por  »u 
contrato  se  kalian  en  parte  aneyadas  y  ocupadas  por  antiguos 
hahitantes ;  en  cuya  virtud^  a  V.  S.  suphca  se  sirva  tener  d 
hien  concederle  la  misma  cantidad  de  tierra^^^  &c.,  &c. 

This  request  Carondelet  indorses  as  follows :  "  Como  lo 
pide^  despachase  per  secretaria  en  forma  que  solicita,^^ — "  As 
he  requests,  let  it  be  despatched  in  the  form  which  he 
solicits." 
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♦6^61  *'^  *^**'  ^^^^S^  ^  What  else  is  wanted  ?  We  have 
^  something  more.  We  hold  a  pajier,  without  a  date  on 
its  face  it  is  true ;  without  a  name  at  its  foot ;  yet  a  paper  of 
an  unmistakable  character,  and,  may  I  not  say,  of  some  con- 
siderable dignity.  It  is  apparently  an  elaborate  essay  on  the 
practical  workings  and  results  of  an  operation  based  on  the 
plan  of  colonization  proposed  by  De  Bastrop.  It  is  proved 
to  be  in  the  handwriting  of  Francisco  Bouligny,  who  was 
from  1796  to  1800  Lieutenant-Governor  of  Louisiana,  and  for 
some  time  within  that  period  acting  governor  in  the  absence 
of  the  titulary.  It  refers  in  express  terms  to  the  Bastrop 
contract,  and  therefore  must  have  been  written  after  its  exe- 
cution ;  and  as  Bouligny's  death  occurred  some  time  in  1800, 
it  traces  itself,  naturally,  to  an  epoch  not  suspicious  (from 
1796  to  1800),  when  these  matters  were  still  fresh  in  the 
memory  of  those  who  spoke  of  them  or  wrote  about  them. 
It  emanates  from  one  high  in  power,  and,  in  all  probability, 
had  its  origin  in  the  exigencies  of  his  official  duty. 

Let  us  look  into  it  and  see  what  light,  if  any,  it  throws  on 
this  transaction.  After  going  into  a  detail  of  the  expendi- 
tures to  be  incurred  by  the  Baron  de  Bastrop,  in  order  that  he 
might  give  value  to  the  lands  granted  to  him,  and  after  show- 
ing that  he  could  effect  it  only  by  introducing  at  his  own 
cost  two  thousand  families,  he  comes  to  the  result,  *'*'  that  he 
will  have  purchased  the  800,000  arpents  "  remaining,  after  su{v 
plying  the  five  hundred  families  which  he  was  to  settle  there 
under  the  term  of  this  contract,  "for  the  value  of  one 
million  of  dollars,  which,"  says  he,  *^  corresponds  to  ten  reals 
of  silver  the  arpent ;  a  price  very  moderate  in  comparison 
with  that  which  these  lands  will  immediately  have  when  the 
introduction  of  these  two  thousand  families  is  once  accom- 
plished ;  and  it  may  be  calculated,  without  exaggeration,  at 
three  dollars  an  arpent,  which  would  leave  a  profit  to  Bastrop 
of  1,400,000  dollars." 

Is  not  this  sufficient  to  establish  what  meaning  it  had  in 
the  opinion  of  those  whom  we  must  suppose  to  have  been  best 
versed  in  the  usages,  customs,  and  laws  prevailing  with 
respect  to  such  matters?  I  am  sure  it  is;  and  I  might  here 
part  with  this  branch  of  the  case,  were  it  not  that  I  can 
strengthen  it  still  more  by  referring  to  a  certain  historical 
document  to  be  found  among  the  papers  compiled  by  Mr. 
White  in  his  Recopilacion. 

Morales  (the  Intendant  of  Louisiana),  in  a  long  communi- 
oation  to  Don  Pedro  Varela  y  Ulloa,  bearing  date  New  Or- 
leans, October  16,  1797,  complains  that  the  royal  Hacienda, 
the  public  treasury,  is  overburdened  by  the  contracts  which 
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are  entered  into  by  private  individuals,  in  order  to  obtain 
grants  of  *lands  and  lots ;  and  he  sets  forth  "  that  the  r«^Q7 
royal  Hacienda  may  be  spared  many  expenses  and  L  "**• 
losses  which  may  otherwise  result  from  the  combination  and 
execution  of  projects  for  obtaining  grants  of  lands  and  lots ; 
that  it  is  clear  that  the  person  who  is  principally  responsible 
for  the  royal  treasury's  interests  would  be  more  careful  in 
that  which  may  occasion  expenses  to  the  treasury,  than  one 
who  views  the  affairs  of  the  Hacienda  merely  as  accessory." 
2  White's  Recop.,  425,  426.  And  in  proof  of  the  abuses  he 
complains  of,  he  adverts  to  the  very  case  under  consideration. 
"  As  an  instance,"  says  he,  "  of  what  I  have  stated,  observe 
the  contract  between  Baron  de  Carondelet  and  Baron  de 
Bastrop  for  the  settlement  of  five  hundred  families,  in  the 
144  leagues  of  plain  ground  granted  by  the  governor,"  &c., 
&c.  In  fine,  he  asks  that  the  power  of  granting  lands  be 
transferred  from  the  governor  to  the  Intendant. 

His  remonstrances  were  listened  to;  and  on  the  22d  of 
October,  1798,  the  governor  was  notified  "  that  the  king  had 
resolved,  &c.,  that  the  exclusive  faculty  of  granting  lands  of 
every  kind  should  be  restored  to  the  Intendancy  of  the  Prov- 
ince, &c. ;  consequently,  the  power  hitherto  residing  in  the 
governor  to  these  effects  was  abolished  and  suppressed,  being 
transferred  to  the  Intendant  for  the  future."  2  White's  Re- 
copilacion,  477. 

And  thus  we  cannot  lay  our  hands  upon  a  single  public 
document  connected  with  that  epoch,  and  having  reference 
to  those  transactions,  which  does  not  proclaim  the  fact  that 
these  contracts  were  considered  as  actual  grants,  transferring 
the  lands  therein  designated  to  the  contractor,  appropriating 
them  to  him,  making  them  his  property. 

Nor  did  the  governors,  in  making  such  contracts,  transcend 
their  authority.  We  have  just  seen  that,  until  1798,  it  re- 
sided fully  in  them.  But  was  the  exercise  of  that  authority 
a  violation  of  the  general  laws  regulating  these  matters  in 
the  Indies  ?     I  am  ready  to  show  that  it  was  not. 

An  ordinance  of  Philip  II.,  embodied  in  the  Leyes  de  las 
Indias,  had  provided  that  "  haviendo  quien  quiera  obligarse  a 
hacer  nueva  pohlacion^  &c.,  de  mas  o  menos  de  treinta  vecinos^ 
con  que  no  Bean  menos  de  diez^  se  le  conceda  el  termino  y  terri- 
torio^'*^  &c.     Lib.  4,  tit.  6,  ley  7. 

"  Should  any  one  contract  the  obligation  of  making  a  set- 
tlement of  more  or  less  than  thirty  families,  but  of  no  less 
than  ten,  let  him  be  granted  a  district  of  territory  on  the 
same  terms  and  conditions." 

And,  by  referring  to  the  law  immediately  preceding,  it  will 
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be  perceived  that  the  district  of  land  to  be  allowed  the  pob- 
ntnocTi  Icidor^  *the  undertaker  of  the  settlement,  mras  lonr 
^  leagues  square.     ^  Tj  si  eumpliere  9u  obliffoeian^  9e  U 
den  guatro  leguas  de  termino  y  territorioJ*     Id.,  Ley  6. 

whosoever  was  to  receive  the  establishment  was  to  give 
those  who  should  register  themselves  as  settlers,  lots  for 
building  houses,  pasture  and  arable  lands,  in  quantities  to 
suit  their  demands,  &c.,  provided  the  whole  he  should  give 
did  not  exceed  five  peonias  or  three  caballerias. 

**  El  que  tomare  el  asnentOj  le  hara  tan  Ken  eon  eada  una  de 
lo8  particulares  que  se  regi%traran  para  poblar^  y  se  obligara  a 
dar  en  el  pueblo  designado^  solares  para  edificar^  tierras  de  pasto 
y  labor  en  tanta  quantidad^  ^c,^  ^c^  eon  que  no  exceda  ni  de  a 
eada  uno  mas  de  cxnco  peonias^  ni  mas  de  tres  caballeriasJ^ 
Id.,  Ley  9. 

And  the  authority  under  which  such  contracts  as  that  of 
Bastrop  were  entered  into  was  derived  from  the  power  origi- 
nally conferred  on  the  viceroys  (afterwards  extended  to  gov- 
ernors, intendants,  &c.),  by  an  ordinance  of  Philip  II.  of  May 
18th,  1752,  providing :  "  Si  «»,  lo  yd  descubierto  de  las  Indias^ 
huviere  algunos  sitios  y  comareas  tan  buenos  que  eonvenga  furir 
dar  poblacioneB^  y  cdgunas  personas  se  applicaren  a  haeer 
assiento^  y  vecindad  en  ellas^  para  que  eon  mas  voluntad  y 
tUilidad  lo  pueden  Jiacer^  los  virreyes  y  presidentes  les  den  en 
nuestro  nombre  tierras^  solar es  y  agua^^  &c.    Id.,  tit.  12,  ley  3. 

"  If  in  those  parts  of  the  Indies  already  discovered,  there 
should  be  sites  and  districts  so  good  that  it  may  be  proper  to 
found  settlements,  and  persons  should  apply  to  form  a  settle- 
ment and  colony  there,  in  order  that  they  may  do  so  with 
more  alacrity  and  usefulness,  let  the  viceroys  and  presidents 
give  them,  in  our  name,  lots,  lands,  and  waters,"  &c. 

I  have,  I  think,  satisfied  the  court  on  this  point,  and  now 
dismiss  it  entirely.  But  should  I  have  failed  in  carrying 
your  honors'  convictions,  I  would  still  plead,  in  the  last  re- 
sort, that  I  have  made  out  a  case  that  claims  at  their  hands 
all  those  considerations  of  equity  which  the  law  of  1824  en- 
ables them  to  allow  in  cases  of  an  inchoate  and  incomplete 
title. 

It  will  not  be  contested,  I  am  sure,  that,  as  far  as  the  obli- 

fations  of  De  Bastrop  went,  he  faithfully  complied  with  them, 
ndeed,  so  rapidly  was  he  proceeding  to  their  execution,  that 
he  had  to  be  stopped  from  their  further  performance  by  an 
order  of  the  governor,  issued  upon  a  request  of  the  Inten- 
dant,  setting  forth  that,  on  account  of  the  scarcity  of  funds 
in  the  royal  treasury,  it  was  necessaiy  that  the  introduction 
of  families  under  De  Bastrop's  contract  should  be  suspended; 
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and  this  order,  it  will  be  observed,  expressly  stipulated  "  that 
it  *should  not  prejudice  De  Bastrop's  rights."  It  ex-  r#£»oQ 
tended,  to  two  years  after  the  execution  of  the  con-  ^ 
tract  should  have  been  resumed,  the  time  within  which  it 
was  originally  to  be  completed  in  its  greater  part ;  and  the 
decree  goes  on  affirming  that,  "  on  his  part  (the  governor's), 
he  will  religiously  comply  with  the  obligations  he  had  con- 
tracted,— a  maxim  which  has  always  distinguished  the  Span- 
ish nation." — "  Queded  vmd.  perstiadido  siempre  que  por  mi 
parte  observare  religiosamente  los  empenos  que  contracted  max- 
ima  que  constantamente  ha  distinguido  la  nation  Eipafiola.^^ 

Wnat  can  these  obligations  be  which  the  governor,  with  so 
much  emphasis,  asserts  he  will  comply  with  religiously? 
The  introduction  of  families  being  stopped,  if  De  Bastrop's 
agency  was  limited  to  his  bringing  them  into  the  settlement, 
what  could  be  those  rights  which  were  not  to  be  prejudiced  ? 
what  those  obligations  which  imposed  such  duties  on  the 
governor  as  to  induce  him  to  pledge  the  Castilian  honor  that 
they  would  be  strictly  complied  with  ?  Why,  the  meaning 
is  obvious ;  he  clearly  alludes  to  the  grant  which  was  to  close 
and  complete  the  contract ;  and  we  find  him,  in  effect,  two 
days  afterwards  redeeming  his  pledge  and  executing  it* 

Still,  I  will  admit  that  this  execution  of  the  grant  unto 
Bastrop  left  him,  as  to  the  remaining  families  which  he  was 
to  settle  there,  subject  to  the  requisition  of  the  Spanish  gov- 
ernment, who  might  order  him  to  introduce  them  within  the 
time  agreed  upon  in  the  decree  just  cited ;  and  this  is  the 
only  thing  that  can  be  construed  as  imparting  an  inchoate 
and  incomplete  character  to  his  title.  But  it  is  this,  also, 
that  brings  the  grant  within  the  jurisdiction  of  your  honors; 
not  at  their  mercy,  but  that  they  may  do  with  it  what  the 
Spanish  tribunals  might  have  done  and  would  have  done 
themselves,  had  not  the  sovereignty  of  the  province  within 
the  limits  of  which  it  is  located  been  transferred  from  Spain 
to  the  United  States. 

"  Si^  por  haver  sobrevenido  caso  fortuitOy  los  pobladores  no 
huvieren  acabado  de  cumplir  la  poblacion  en  el  termino  con- 
tenido  en  el  asiento^  no  hay  an  perdido^^ni  perdan  lo  que  huvi- 
eren ffastadoy  ni  edificado^  ni  incurran  la  pena^^^  &c.  Leyes 
de  las  Indias,  lib.  4,  tit.  7,  ley  25. 

"If,  by  reason  of  some  lortuitous  event,  the  colonizers 
should  not  have  completed  the  settlement  within  the  time 
specified  in  the  contract,  let  them  not  lose  what  they  may 
have  expended  or  erected ;  nor  let  them  incur  the  penalty," 
&c. 

Spain  might  undoubtedly  have  exonerated  De  Bastrop 
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posite  the  Ouachita,  for  the  purpose  of  placing  there  the  fiuni- 
lies  which  the  said  Barou  may  direct,  it  being  understood  that 
no  greater  concession  of  land  is  to  be  given  to  any  one  than 
four  hundred  square  arpents,  at  most,  gratU^  and  free  from  all 
dues.  With  regard  to  the  object  of  this  establishment,  it  is 
for  the  cultivation  of  wheat  alone.  The  exportation  of  the 
*6421  *P^<^u<^te  of  ^^^  province  being  free,  the  petitioner 
^  need  not  doubt  that  it  will  be  allowed  to  him  for  the 
flour  which  he  may  manufacture  at  the  mills  of  the  Oua- 
chita, to  the  Havana  and  other  places  open  to  the  free  com- 
merce of  this  province.  The  government  will  charge  itself 
with  the  conducting  of  the  families  from  New  Madrid  to 
Ouachita,  and  will  give  them  such  provisions  as  may  appear 
sufficient  for  their  support  during  six  months,  and  propor- 
tionably  for  their  seeds.  They  shall'not  be  molested  in  matr 
ters  of  religion,  but  the  Apostolical  Roman  Catholic  worship 
shall  alone  be  publicly  permitted.  The  petitioner  shall  be 
allowed  to  bring  in  as  many  as  five  hundred  families ;  pro- 
vided that,  after  the  lapse  oi  three  years,  if  the  major  part  of 
the  establishment  shall  not  have  been  made  good,  the  twelve 
leagues  square  destined  for  those  whom  the  petitioner  may 
place  there  shall  be  occupied  by  the  families  which  may  first 
present  themselves  for  that  purpose. 

The  Baron  db  Carondelbt. 
Registered.  Andbes  Lopez  Abmesto. 

OffUsiol* 

Whereas,  on  the  part  of  the  Senor  Intendente,  by  reason 
of  the  scarcity  of  funds,  the  suspension  of  further  remittance 
of  families  has  been  solicited  until  the  decision  of  his  Majesty, 
there  should  be  no  prejudice  occasioned  to  you  by  the  last 
paragraph  of  my  decree,  which  expresses  that  if,  at  the  end 
of  three  years,  the  greater  part  of  the  establishment  shall  not 
have  been  found  made  good,  the  families  which  may  present 
themselves  shall  be  located  within  the  twelve  leagues  destined 
for  the  establishment  which  you  have  commenced,  and  it 
shall  only  take  effect  two  years  after  the  course  of  the  con- 
tract shall  have  again  commenced,  and  the  determination  of 
his  Majesty  shall  have  been  made  known  to  you. 

**  You  will  always  remain  persuaded  that,  on  my  part,  I 
will  religiously  observe  the  engagements  which  I  shall  have 
contracted  ;  a  maxim  which  has  constantly  distinguished  the 
Spanish  nation.     God  preserve  you  many  years. 

New  Orleans,  \%th  June,  1797. 

Baron  de  Carondelbt. 
Thb  Senor  Baron  de  Bastrop. 
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Concession. 

The  Baron  de  Carondelet,  Knight  of  the  Religion  of  St.  John, 
Field-Marshal  of  the  Royal  Armies,  Governor-General, 
Vice-Patron  of  the  Provinces  of  Louisiana,  West  Florida, 
Inspector  of  their  Troops,  &c. 

Whereas  the  Baron  de  Bastrop,  in  consequence  of  the 
♦petition,  under  date  of  the  20th  of  June  of  the  year  r^oAo 
last  past,  and  decree  of  the  21st  of  the  same,  has  com-  ^ 
menced  the  establishment  of  Ouachita,  which  thereby  he  stip- 
ulated with  the  government,  in  order  to  avoid  all  obstacle, 
difficulty,  and  euibarassment  hereafter,  and  that  with  all 
facility  the  families  may  be  located,  which  to  the  number  of 
five  hundred,  the  said  Baron  is  successively  and  proportion- 
ally to  introduce,  or  cause  to  be  introduced,  we  have  deter- 
mined to  designate  the  twelve  leagues  destined  for  said  estab- 
lishment in  the  terms,  with  limits,  land-marks,  and  bounda- 
ries, and  in  the  place  which  is  designated,  fixed,  and  marked 
out  by  the  figurative  plan  and  description,  which  go  as  a  cap- 
tion of  this  title,  which  are  made  out  by  the  Surveyor-Gene- 
ral, Don  Carlos  Trudeau,  it  having  appeared  to  us  to  be  thus 
most  expedient  to  avoid  all  contestation  and  dispute,  and  ap- 
proving them,  as  we  do  approve  them,  exercising  the  author- 
ity which  the  king  has  granted  us,  we  destine  and  appropri- 
ate, in  his  royal  name,  the  aforesaid  twelve  leagues,  in  order 
that  the  said  Baron  de  Bastrop  may  establish  them  in  the 
terms,  and  under  the  conditions,  which  are  expressed  in  the 
said  petition  and  decree.  We  give  the  present,  signed  with 
our  hand,  sealed  with  the  seal  of  our  arms,  and  countersigned 
by  the  undersigned,  honorary  commissary  of  war,  and  secre- 
tary for  his  Majesty  of  this  commandancy-general  of  New 
Orleans,  on  the  20th  of  June,  1797. 

The  ,B aron  de  Carondelet. 
Andres  Lopez  de  Armbsto. 

l^For  map  see  original.^ 

I,  Don  Carlos  Trudeau,  Surveyor  Royal  and  Particular  of 
the  Province  of  Louisiana,  &c.,  do  certify  that  the  present 
draft  contains  one  hundred  and  forty-four  superficial  leagues, 
each  league  forming  a  square,  the  sides  of  which  are  in  length 
two  thousand  and  five  hundred  toises  [a  toise  is  six  French 
feet  long],  measure  of  the  city  of  Paris,  according  to  the  cus- 
tom and  practice  of  this  colony,  the  said  land  being  situated 
in  the  post  of  Ouachita,  about  eighty  leagues  above  the  mouth 
of  that  river,  falling  into  Red  River,  adjoining  on  the  part  of 
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•jr;..  :.    r>».r:-t,-s   i-.-r  ».s^i  river  ii.i  lji'.:L=w  i^zni-iti  on  ihe 

■•  -  -  w  -  ■  _• 

•.  >..*r     ^•.    ..*?     *^      '.k       •^.*Z     k^'it   •     ,    JL      mj  .Jk^    .mm    m-^    A      .       ^-  ..I ^...  ^     ^&     aAa      Aft     UJC 

«  _    _ 

Lj.e  of  :r,*r-i.-  ;:e::.er.c  A  B.  if  r-^elve  Ir-^-rt?  ii  I-:i.r:l.  J ^r^el 

*VXX\  ^•'*'*  *'*'^  ^*'^'*  *  ^'  Bij.a  Birtr-elriii:  fr  m  :^e  j.».ir.l  A 
J  to  ti'.e  frr.l  '^f  tl'.e  *.::i  f^r>e  le.^.z^es^  wL::-L  termiiiate 
at  the  jy^/int  B.  wr.^re  U  tr.e  •.;:  :::h  of  ;he  rivxilet  named 
Bayou  Terrr^iro ;  tLe  i::it::3  DE,  FG,  are  parallel  lines,  di- 
ff-jtlfA  north  fifty-two  detjrees  east*  iri:L.«ut  ii:it«iing  the 
Yixnution  of  the  compass,  which  Taries  eight  degrees  to  the 
fiortheaiit. 

In  tesstimony  I  deliver  the  present  certificate,  with  the 
f  I  raft  heret/j  alT;xe<l,  for  the  use  of  the  Bar»jn  de  Bastrop,  on 
the  14th  flay  of  June,  1T&7,  L  the  surveyor,  having  signed 
the  ftarne,  and  recorded  in  the  book  A,  No.  1,  folio  38,  draft 
No.  922,  of  the  Hurveys. 

I  do  certify  the  present  copies  to  be  conformable  to  the 
originals  which  are  lo<lged  in  the  office  under  my  care,  to 
which  I  refer ;  and,  at  the  request  of  a  party,  I  deliver  the 
present,  same  date  as  above. 

Cablos  Trudeau,  Surveyor. 

To  THE  Govekxor-General  : — Baron  de  Bastrop  has  the 

honor  t<j  make  known  to  you  that,  it  being  liis  intention  to 
establish  in  the  Ouachita,  it  is  expedient  that  you  should 
grant  tf;  him  a  ccaTcsponding  {>ermission  to  erect  there  one  or 
more  mills,  as  the  population  may  require  ;  as  also  to  shut  up 
the  Bayou  de  Siar,  where  he  proposes  to  establish  the  said 
mills,  with  a  dike  in  the  place  most  convenient  for  his  works ; 
and,  as  it  appears  necessary  to  prevent  disputes  in  the  pro- 
gress of  the  affair,  he  begs  also  the  grant  along  the  Bayou 
Harthelemi,  from  its  source  to  its  mouth,  of  six  toises  on  each 
bank,  to  construct  upon  them  the  mills  and  works  which  he 
may  find  necessary,  and  prohibiting  every  person  from  mak- 
ing u[)on  said  bayou  any  bridge,  in  order  that  its  navigation 
may  never  be  interrupted,  as  it  ought  at  all  times  to  remain 
free  and  unobstructed.  This  request,  Sir,  will  not  appear 
exorbitant,  when  you  are  pleased  to  observe  that  your  peti- 
tioner, who  will  expend  in  these  works  twenty  thousand 
dollars  or  more,  will  be  exposed  without  these  grants  to  lose 
all  the  fruits  of  his  labors  by  the  caprice  or  jealousy  of  any 
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individual,  who,  being  established  on  this  bayou,  may  cut 
ofif  the  water  or  obstruct  the  navigation  ;  not  to  mention  the 
loss  which  the  province  will  sustain  of  the  immense  advan- 
tages to  result  from  the  useful  project  proposed  for  the  en- 
couragement of  the  agriculture  and  population  of  those 
parts.  De  Bastrop. 

New  Orleans^  June  12, 1797. 

New  Orleans^  June  12, 1797. 
Considering  the  advantages  to  the  population  on  the 
Ouachita,  and  the  province  in  general,  to  result  from  the 
*encouragement  of  the  cultivation  of  wheat,  and  the  rm^Aei 
construction  of  flour-mills,  which  the  petitioner  pro-  '- 
poses  to  make  at  his  own  expense,  I  grant  him,  in  the  name  of 
his  Majesty,  and  by  virtue  of  the  authorities  which  he  has  con- 
ferred upon  me,  liberty  to  shut  the  Bayou  de  Siar,  on  which 
he  is  about  to  establish  his  mills,  with  a  dike  at  the  place 
most  proper  for  the  carrying  on  of  his  works.  I  also  grant 
him  the  exclusive  enjoyment  of  six  toises  of  ground  on  each 
side  of  the  Bayou  Barthelemi,  from  its  source  to  its  mouth,  to 
enable  him  to  construct  the  works  and  dams  necessary  for  his 
mills ;  it  being  understood  that  by  this  grant  it  is  not  intended 
to  prohibit  the  free  navigation  of  the  said  bayou  to  the  rest 
of  the  inhabitants,  who  shall  be  free  to  use  the  same,  without, 
however,  being  permitted  to  throw  across  it  any  bridge,  or  to 
obstruct  the  navigation,  which  shall  at  all  times  remain  free 
and  open.  Under  the  conditions  here  expressed,  such  mills 
as  he  may  think  proper  to  erect  may  be  disposed  of  by  the 
petitioner,  together  with  the  lands  adjoining,  as  estates  be- 
longing entirely  to  him,  in  virtue  of  this  decree,  in  relation  to 
which  the  surveys  are  to  be  continued,  and  the  commandant 
Don  Juan  Filhiol,  will  verify  and  remit  them  to  me,  so  that 
the  person  interested  may  obtain  a  corresponding  title  in 
form  ;  it  being  a  formal  and  express  condition  of  this  grant, 
that  at  least  one  mill  shall  be  constructed  within  two  years, 
otherwise  it  is  to  remain  null. 

The  Baron  de  Carondelet. 

Registered.  Andres  Lopez  Armesto. 

To  his  Excellency  the  Senor  Baron  de  Carondelet,  Governor- 
General  of  the  Province  of  Louisiana,  &c. 

Don  Philip  de  Bastrop  has  the  honor  to  observe  to  your 
lordship,  that  the  twelve  leagues  square  which  your  lordship 
has  granted  to  him  by  his  contract  are  found  in  part  over- 
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flowed  and  occupied  by  ancient  iuhabitauts,  in  consequence  of 
which  he  prays  that  your  lordship  will  be  pleased  to  grant  him 
the  same  quantity  of  land,  to  be  taken  upon  the  Kiver  Ooa- 
chita  and  the  Bayous  de  Siard  and  Barthelemi,  where  it  will  be 
most  convenient  to  him,  without  prejudice  to  the  lands  which 
your  lordship  had  granted  to  the  Senor  de  Maison-Rooge,  in 
the  Prairie  Chatellerian ;  a  favor  which  he  hopes  to  receive 
from  the  upright  justice  which  your  lordship  administers. 

P.  DE  BaSTBOP. 

New  Orleans^  10th  June^  1797. 

Order. 

New  Orlean$j  10th  June^  1797.  As  he  requests,  let  it  be 
despatched  by  the  secretary  department,  in  the  form  which 
he  solicits.  The  Babon  de  Cabondelkt. 

#^^4^T  *l?ranslatt(m. 

^^J  June  21, 1796. 

To  THE  Senob  Babon  de  B astbop  : — With  attention  to 
the  advantages  which  must  result  to  the  population  of  the 
Ouachita,  and  that  of  the  province  in  general,  from  the  encour- 
agement of  the  cultivation  of  wheat  and  construction  of  flour- 
mills  which  the  petitioner  intends  to  make  at  his  expense,  I 
grant  him,  in  the  name  of  his  Majesty,  and  using  the  powers 
which  he  has  conceded  to  me,  that  he  may  close  the  Bayou  de 
Siar,  where  he  may  establish  the  mills  with  a  dike  at  the  place 
most  suited  to  his  works.     I  likewise  grant  him  the  exclu- 
sive enjoyment  of  six  toises  of  land  on  each  side  of  the  Bayou 
Siar,  from  its  source  to  its  mouth,  in  order  that  he  may  con- 
struct the  works  and  embankments  necessary  to  his  mills ;  it 
being  well  understood  that  in  this  grant  it  is  not  understood 
to  prohibit  the  free  navigation  of  said  bayou  to  the  other  in- 
habitants who  may  make  use  of  it ;  without,  nevertheless,  it 
being  permitted  to  them  to  cas.t  any  bridge  nor  embarrass  the 
navigation,  which  at  all  times  is  to  remain  fi^ee  and  unimpeded. 
Under  the  conditions  expressed,  when  the  mills  have  been 
constructed  which  he  may  see  fit,  he  may  dispose  of  them  and 
of  his  adjacent  lands  as  property  belonging  to  him  entirely, 
in  virtue  of  this  decree,  by  which  the  proceedings  of  survey, 
which  the  commandant,  Don  Juan  Filhiol,  shall  make  out  and 
remit,  shall  be  extended  in  consequence,  in  order  to  provide 
the  party  concerned  witli  the  corresponding  title  in  form.    It 
being  a  formal  and  express  condition  of  this  grant,  that  at 
least  one  mill  be  found  constructed  within  two  years,  since 
otherwise  it  shall  remain  annulled. 
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The  Baron  de  Bastrop  contracts  with  his  Majesty  to  fur- 
nish, for  the  term  of  six  months,  rations  to  the  families  which 
he  has  latterly  introduced  at  the  post  of  the  Ouachita,  which 
are  to  be  composed  of  twenty-four  ounces  of  fresh  bread,  or 
an  equivalent  in  flour ;  twelve  ounces  of  fresh  beef,  or  six  of 
bacon;  two  ounces  of  fine  manestraj  or  three  of  ordinary, 
and  one  thousandth  paii;  of  a  celemin  (about  a  peck)  of 
salt ;  for  which  there  is  to  be  paid  to  him,  by  the  royal  chests, 
at  the  rate  of  a  real  and  a  half  for  each  ration ;  for  which  pur^ 
pose  there  shall  be  made  out,  monthly,  a  particular  account, 
the  truth  and  regularity  of  which  shall  be  attested,  at  foot,  by 
the  commandant  of  that  post..  Under  which  conditions,  I 
oblige  myself,  with  my  person  and  estate,  to  the  fulfilment  of 
the  present  contract,  subjecting  myself,  in  all  things,  to  the 
jurisdiction  of  this  General  Intendancy. 

In  testimony  of  which,  I  sign  it  at  New  Orleans,  the  16th 
of  June,  1797.  Baeon  db  Bastbop. 

*New  Orleans^  date  as  above.     [*647 

I  approve  this  contract,  in  the  name  of  his  Majesty,  with 
the  intervention  of  Senor  Gilbert  Leonard,  principal  contrac- 
tor of  the  army  in  these  provinces,  for  its  validity.  Two  cer- 
tified copies  are  to  be  directed  to  the  Secretary,  Juan  Ventura 
Morales.  With  my  intervention,  Gilbert  Leonard.  Copy  of 
the  original,  which  remains  in  my  keeping,  and  which  I  cer- 
tify, and  is  taken  out,  to  be  passed  to  the  Secretary  of  this 
General  Intendancy. 

New  OrleanSj  vt  supra. 

GiLBBBT  Leonard. 


Whereas  the  Intendant,  from  the  want  of  funds,  has  so- 
licited the  suspension  of  the  last  remittance  of  families,  until 
the  decision  of  his  Majesty,  there  ought  to  be  no  prejudice 
occasioned  to  you  by  the  last  paragrapn  of  my  decree,  which 
expresses  that,  if  within  three  years  the  major  part  of  the 
establishment  shall  not  have  been  made  good,  such  families 
as  may  first  present  themselves  shall  be  located  within  the 
twelve  leagues  destined  for  the  settlement  which  you  have 
commenced ;  and  this  shall  only  have  eflFect  two  years  after 
the  course  of  the  contract  shall  have  again  commenced  to  be 
executed  and  the  determination  of  his  Majesty  shall  have 
been  made  known  to  you.  You  will  always  remain  persuaded 
that,  on  my  part,  I  will  observe,  religiously,  the  engagements 

679 


$47  SUPREME  COURT. 

Hie  United  Sutes  r.  PhiUdelphia  and  New  Oriemnt. 

I  have  contracted;   a  principle  which  has  constantly  distin- 
guished the  Spanish  nation.     God  preserve  you  many  yeais. 
New  Orleans,  June  18,  1797. 

The  Babok  db  Caboni>ei.bt. 
Babon  de  Bastbop. 

Complainants  exhibit  all  these  title-papers,  and  pray  that 
the  validity  of  their  claim  may  be  inquired  into  and  decided. 
On  part  of  the  United  States,  a  brief  denial  of  all  the  facts 
alleged  was  made ;  and  on  this  issue  the  District  Court  ad- 
judged that  the  grant  to  Baron  de  Bastrop  was  a  valid  and 
lawful  grant,  by  legal  title  in  form;  and  further  adjudged  that 
complainants  be  declared  the  true  and  lawful  owners,  and 
entitled  to  recover  from  the  United  States,  and  be  for  ever 
quieted  and  confirmed  as  against  the  United  States  in  the 
ownership  and  possession  of  the  land  claimed  by  them. 

And  here  a  difficulty  arises,  whether  the  District  Court  had 
jurisdiction,  as  on  its  own  assumption,  that  this  was  a  perfect 
Spanish  grant,  no  power  existed  under  the  act  of  1824  to  pass 
judgment  on  such  title.     So  we  held  at  our  last  term,  in  the 
case  of  the  United  States  v.  Reynes,  9  How.,  127. 
*6481       *B^^  i^  ^U  cases  of  titles  not  perfect,  and  which  by 
J  decree  may  be  made  so,  founded  on  the  equity  of  such 
claim,  iurisdiction  does  exist ;  and  Bastrop's  contract  with  the 
Spanish  government,  not  being  a  perfect  title  in  our  judg- 
ment, either  in  form  or  substance,  its  character  and  vaUdity 
oan  be  inquired  into,  and  adjudged,  under  the  act  of  Congress. 
And  that  it  was  of  this  imperfect   character,  complainants 
themselves  formerly  assumed;  they  having  submitted  their 
title  to  a  board  of  commissioners  instituted  to  examine  and 
report  to  Congress  on  imperfect  grants,  and  which  board 
reported  unfavorably  of  the  Bastrop  clsdm. 

It  has  also  on  several  occasions  been  presented  to  Congress, 
and  a  perfect  title  required,  on  the  assumption  that  there  was 
none. 

It  is  true,  that  no  equity  is  set  up  in  the  petition,  the  title- 
papers  being  relied  on,  and  nothing  more ;  nor  is  there  any 
evidence  found  in  the  record,  tending  to  prove  that  Baron 
Bastrop  expended  any  tiling  whatever  by  bringing  in  families. 
They  were  obviously  settled  oil  the  land  at  government 
expense.  Only  between  twenty  and  thirty  families  were  set- 
tled, as  is  proved  by  Stuart  and  Filhiol,  who  name  the  heads 
of  each  family,  and  who  are  complainants*  witnesses.  The 
settlers  have  received  titles  from  the  Spanish  provincial  gov- 
ernment, or  from  the  United  States  government,  under  which 
they  now  stand  protected.  They  manifestly  never  claimed 
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under  Bastrop,  nor  sought  to  acquire  titles  under  him.     This 
disposes  of  the  preliminary  questions. 

And  we  now  come  to  an  examination  of  the  title  set  forth 
and  relied  on  in  the  petition.  The  final  power  concluding 
Governor  Carondelet's  decrees  bears  date  June  20,  1797. 
For  a  proper  understanding  of  this  decree  it  must  be  taken  in 
connection  with  previous  documents  to  which  it  refers,  in- 
cluding the  proces  verbal  and  plan,  delivered  to  Baron  Bas- 
trop, June  14, 1797,  by  Trudeau,  the  Surveyor-General.  June 
20, 1796,  Bastrop  represented  to  the  governor,  that,  to  con- 
clude his  plan  of  emigration  to  Ouachita,  which  he  had  pro- 
jected, there  should  be  designated  a  district  of  about  twelve 
leagues  square,  in  order  that,  without  the  least  obstacle  or 
impediment,  the  families  he  might  introduce  could  proceed  to 
settle  on  the  land. 

June  21, 1796,  the  governor  assented  to  this  request,  and 
ordered  Filhiol,  the  commandant  at  Ouachita,  to  designate 
the  land,  ^^  for  the  purpose  of  proceeding  to  locate  upon  them 
the  families  which  the  aforesaid  Baron  may  direct." 

The  land  was  designated  by  a  plan ;  and  on  it,  and  on  the 
previous  agreement,  the  final  decree  of  June  20,  1797,  pro- 
ceeds. It  is  insisted  that  this  is  a  decree  of  a  perfect  title,  (or 
*fee  simple  in  our  law  language,)  vesting  the  twelve  r*g4Q 
leagues  square  in  absolute  property  in  the  Baron  de  '• 
Bastrop,  subject  to  descent  and  alienation ;  and  as  a  settle- 
ment of  this  question  will  end  the  controversy,  we  do  not 
propose  to  examine  any  other.  This  document  recites,  that 
the  Baron  had  commenced  the  establishment,  according  to  his 
petition  and  the  governor's  decree  therein,  of  the  previous 
year ;  and  in  order  to  avoid  all  obstacles,  difficulty,  and  em- 
barrassment thereafter,  and  that  with  all  facility  the  families 
might  be  located  to  the  number  of  five  hundred,  as  the  Baron 
was  bound  to  do ;  "  we  have,"  says  the  governor,  "  determined 
to  designate  the  twelve  leagues  destined  for  said  establish- 
ment." That  is  to  say,  according  to  the  plan  of  survey  above 
refered  to,  and  which  is  attached  to  the  decree.  And  then 
came  the  effective  words  of  grant  relied  on:  "We  destine 
and  appropriate  in  his  royal  name  [the  king's]  the  aforesaid 
twelve  leagues,  in  order  that  the  said  Baron  de  Bastrop  may 
'  establish '  them,  in  the  terms,  and  under  the  conditions, 
which  are  expressed  in  the  said  petition  and  decree."  Having 
had  a  translation  made  of  the  Spanish  grant,  we  find  that  the 
word  "  establish,"  next  above,  should  be  "  settle." 

A  territory  of  twelve  leagues  on  all  sides,  amounting  to  one 
million  of  arpents,  was  "  destined  and  appropriated,"  in  order 
that  the  Baron  "  might  settle  the  land,"  and  establish  his  col- 
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ej^^r.'.' ,aI:*Ar.*-*,  To  ^si*::.  e:-.:zrar.:  ifcn^T  a  tract  of  Hoar  kntt- 
dr*:^!  arj^nU  ni*  t/>  be  ZTa::.:€J  'jriT-jf  ;  iLe  fanceis  were  to 
Ji^  •rr.^ra^e'i  in  r-I-i:.^  wLeat.  ar-d  re^tricied  to  this  crop  as  an 
art>;.e  pr'yl'Jo*r*i  f.r  the  market.  To  preTent  otiier  crops 
iiu';h  aA  \\A.'j:jf»  from  beiog  grtiim.  the  fariDS  weie  to  be  small; 
and  in  a:d  of  liAa  p'>Iicj,  al^Te  lab>^r  was  intended  to  be  ex- 

An  five  hundred  wheat-growing  fiums  were  to  be  estab- 
YvAitd  under  the  sujjeiTisioD  of  the  Baron,  it  is  manifest  that 
a  large  i^i^tum  of  country  was  deemed  necessary,  beeaose  the 
greater  yorium  of  southern  flat  and  wet  lands  were  unfit  for 
tlie  purjK/se  of  raising  wheat. 

Another  circumstance  is  manifest.  The  agitati<ms  of  his 
own  c^>untry,  growing  out  of  the  French  revolutionary  wars, 
•6501  *^^*'®  ^^^^  as  to  induce  the  Baron  to  believe,  no 
^  doubt,  tliat  families  might  be  had^  to  almost  any  num- 
ber, whfise  farms  had  been  devastated  at  home  by  the  events 
of  war,  or  who  desired  to  seek  shelter  from  harassment  in 
Louisiana.  And  in  this  conclusion  the  Spanish  government 
obviouslv  concurred ;  and  was  furthermore  of  opinion,  that 
great  advantage  would  result  to  the  province  from  such  an 
establishment  as  was  proposed  by  the  Baron ;  and  therefore 
he  was  most  liberally  dealt  by.  From  New  Madrid,  on  the 
River  Mississippi,  through  the  country,  to  the  lands  desig- 
natcMl,  the  government  bound  itself  to  transport  the  emigrant 
families  and  their  baggage,  to  the  number  of  five  hundred; 
to  furnish  them  with  support  for  six  months,  and  with  seed 
for  the  first  year. 

Thus,  provision  was  made  for  a  colony  at  public  expense. 
The  Baron's  dosign  was  the  production  of  large  quantities  of 
wheat.  This  was  a  primary  step  contemplated.  But  the 
loading  object  of  i)rofit,  on  part  of  the  Baron,  was  the  manu- 
faoturo  of  Hour ;  and  that  he  should  be  the  exclusive  monop- 
olist in  grinding  the  wheat.  To  secure  this  monopoly,  he 
applied  to  the  governor  for  a  grant  in  property  of  the  Bayou 
de  Siar,  and  also  the  Bayou  Barthelemi,  and  six  toises  of  land 
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on  each  side  of  said  bayous,  from  their  sources  to  their 
mouths,  for  the  purpose  of  enabling  him  to  erect  his  mills  on 
them,  and  of  making  the  necessary  dams  and  dikes  :  in  doing 
which  he  alleged  that  he  would  have  to  expend  twenty 
thousand  dollars,  or  more.  The  grant  was  made,  as  solicited, 
for  both  the  bayous.  It  declares  that  "  such  mills  as  he  (the 
Baron)  may  think  proper  to  erect,  may  be  disposed  of  by 
him,  together  with  the  lands  adjoining,  as  estates  belonging 
entirely  to  him."  And  the  commandant,  Filhiol,  was  ordered 
to  survey  the  bayous  and  lands  granted  on  each  side  thereof, 
and  remit  the  surveys  to  the  governor,  so  that  the  Baron 
might  obtain  a  corresponding  title  in  form.  The  Bayou-  de 
Siar  bounds  one  side  of  the  survey  of  twelve  leagues,  and 
the  Bayou  Barthelemi  meanders  through  its  depth,  for 
twenty  or  thirty  miles. 

The  Baron  also  stipulated  by  his  contract  that  he  might  be 
permitted  to  transport  his  flour  to  Havana,  and  other  places 
open  to  the  free  commerce  of  the  province,  without  hinder- 
ance  or  charge. 

Taken  in  all  parts,  such  was  this  contract  and  its  objects. 
And  as  the  motives  of  the  parties  enter  decidedly  into  its 
construction,  we  have  stated  them  in  advance.  The  manifest 
design  of  the  Baron  was  to  become  a  large  manufacturer  of 
flour ;  to  control  the  inhabitants  and  monopolize  the  wheat, 
throughout  the  territory  designated  for  the  colony.  He  did 
not  propose  to  cultivate  the  soil  himself,  nor  did  he  require 
*land  for  this  purpose ;  his  grant  in  full  property  of  r^or-t 
the  water-power  necessary  for  grinding  was  all  the  '• 
property  he  required.  Over  other  lands  within  the  twelve 
leagues  he  sought  control,  but  asked  for  no  title  to  property 
in  them.  His  first  request  to  the  Spanish  government  was 
in  plain  accordance  with  these  views  of  the  transaction ;  he 
solicited  "  that  a  district  be  designated  about  twelve  leagues 
square,  in  which  he  may  place  the  families  he  is  about  to 
bring  in " ;  and  the  request  was  granted,  in  the  terms  and 
for  the  purposes  expressed  by  the  petition.  To  hold  that  the 
language  employe^l  by  the  petition,  and  reiterated  by  the 
governor  in  reply,  amounted  to  a  title  in  property,  would  be 
a  forced  and  unnatural  construction,  contrary  to  the  objects 
proposed  to  be  accomplished,  and  in  violation  of  the  known 
policy  of  the  Spanish  government ;  which  was,  to  encourage 
population  and  agriculture,  but  to  discourage  speculation,  by 
refusing  to  grant  large  districts  of  arable  lands  to  single 
individuals. 

If  the  decree  of  June  20,  1797,  was  intended  to  confer  a 
title  in  full  property,  and  the  terms  '*  destine  and  appropj-i- 

683 


651  SUPREME  COURT. 

The  United  StaU^s  r.  Pliiladelphia  and  New  Urieans. 

ate  *'  meant  to  convey  the  same  title,  that  was  plainly  given 
to  the  two  bayous,  what  occasion  could  exist  for  such  a  care- 
ful proceeding  to  obtain  these  bayous  in  full  property?  The 
Bayou  Barthelemi  lies  within  the  grant,  and  the  assumption 
is  extravagant  that  it  was  twice  granted ;  once  June  12,  and 
again  June  20,  1797. 

Another  consideration  shows  the  manifest  inconsistency  of 
assuming  that  both  grants  were  in  full  property.  The  grant 
of  the  bayous  was  on  the  express  condition  that  at  least  one 
mill  should  be  constructed  within  two  years  from  that  date, 
otherwise  the  grant  should  remain  null.  How  coidd  it  stand 
annulled  on  failure  to  perform  a  subsequent  condition,  if  the 
larger  grant  was  also  in  full  property,  and  included  the 
bavous  ?  In  such  case,  the  forfeiture  would  not  result  to  the 
crown,  but  to  Bastrop  himself;  being  saved  by  the  larger 
grant,  including  the  bayous.  And  then,  the  twelve  league 
grant  having  no  condition  in  it,  that  of  the  bayous  amounted 
to  nothing,  was  idle,  and  useless. 

In  the  next  place,  if  the  Baron  had  a  perfect  grant,  the 
families  brought  in  could  only  take  titles  from  him  as  owner; 
the  government  having  nothing  left  to  grant.  And  yet  these 
immigrant  settlers  applied  to  the  Spanish  government  for 
titles,  which  were  granted,  and  tliat  at  a  time  when  the  mean- 
ing of  the  contract  could  hardly  be  misunderstood;  being 
only  a  couple  of  years  after  it  was  concluded. 

An  instance  is  found  in  the  record,  and  was  given  in  evi- 
dence below.    April  1,  1799,  Michael  Rogers,  a  settler  placed 
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*on  the  land  by  Bastrop,  applied  for  a  title,  and  dur- 


ing that  year  a  perfect  title  was  decreed  by  the  Inten- 
dant  Morales,  according  to  the  petition  of  Rogers. 

Again,  if  the  Baron  could  not  by  a  conveyance  make 
title  to  settlers,  on  what  plausible  pretence  can  it  be  as- 
sumed that  he  could  convey  in  full  property  the  whole 
twelve  leagues  to  Morehouse  and  others? 

Furthermore,  if  Morehouse  took  the  full  legal  title  by  his 
deed,  on  what  ground  can  it  be  assumed  that  our  Govern- 
ment could  defeat  such  fee-simple  title  Jn  Morehouse,  and 
his  alienees,  by  making  grants  in  fee  to  individual  settlers, 
either  coming  in  under  Baron  Bastrop  or  otherwise?  And  yet 
this  has  been  uniformly  done.  For  forty  years  and  more,  the 
claimants  under  this  grant  have  stood  by,  announcing  that 
they  were  fee-simple  owners,  and  in  possession  of  a  perfect 
legal  title,  without  an  attempt  to  try  the  strength  of  their 
claim  by  suit.  The  manifest  truth  is,  that  the  validity  of 
this  claim  has  been  disavowed  by  the  Spanish  and  American 
governments,  and  that  the  claimants  had  no  confidence  in  it 
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themselves ;  certainly  not  enough  to  risk  a  trial  of  it  in  a 
court  of  justice,  as  they  might  at  all  times  have  done,  by 
petitory  actions  against  obtruders.  These  references,  how- 
ever, to  particular  transactions  and  facts,  whether  found 
within  or  outside  of  the  title-papers,  are  of  little  consequence, 
compared  with  the  prominent  and  conclusive  consideration, 
that  a  complete  Spanish  grant  uniformly  (so  far  as  our  knowl- 
edge extends),  plainly,  and  in  language  the  most  direct  and 
unequivocal,  gave  to  the  grantee  the  whole  ownership  to  the 
land  granted,  for  him  and  his  successors ;  with  power  to  sell 
the  same  at  his  will.  An  instance  of  such  grant  is  given  in 
8  How.,  314,  attached  to  the  case  of  Menard's  Seirs  v. 
Massey, 

We  repeat,  that  no  language  is  employed  in  any  part  of  the 
contract  with  the  Baron  de  Bastrop,  importing  a  grant  in  prop- 
erty. No  expression  is  used  by  the  Spanish  governor  conveying 
such  intention.  It  is  plainly  a  contract  Uiat  a  large  district 
should  be  designated  on  lands  belonging  to  the  public  domain, 
where  the  Baron  might  exercise  certain  exclusive  privileges. 
In  its  nature  and  extent  of  grant  this  contract  is  identical  with 
that  made  on  the  same  day  (June  20,  1797)  with  the  Marquis 
de  Maison-Rouge,  appropriating  a  district  of  country  adjoin- 
ing to  that  set  apart  for  the  Baron  de  Bastrop,  on  which  the 
Marquis  agreed  to  establish  settlers,  and  which  lands  were 
claimed  under  his  will,  on  an  assumption  that  the  grant  was 
complete  and  conferred  absolute  ownership.  The  principles 
governing  the  two  contracts  are  the  same.  The  claim  set  up 
under  the  Marquis  de  Maison-Rouge  was  adjudged  not  to  have 
given  *any  title,  in  the  case  of  United  States  v.  King^  r*fift^ 
first  reported  in  8  How.,  773 ;  but  which  was  finally  de-  '■ 
cided  in  1849,  and  stands  reported  in  7  How.,  833.  We  deem 
the  principles  there  adjudged  as  governing  the  case  before  us ; 
and  to  the  opinion  of  the  court  then  delivered  by  the  chief 
justice,  and  found  in  7  Howard,  we  refer  for  a  more  full  dis- 
cussion on  this  description  of  claim.  Nor  would  we  again 
have  considered  the  question  involved,  had  there  not  been 
various  circumstances  connected  with  the  cause  now  before 
us,  and  expressions  used  in  the  agreement  made  by  the 
Spanish  authorities  with  the  Baron  de  Bastrop,  that  are  sup- 
posed to  be  of  a  character  to  distinguish  the  cases,  and  were 
urged  in  argument  as  having  done  so ;  but  which  are  found 
on  examination  to  be  immaterial. 

On  the  whole,  we  are  of  opinion  that  the  decree  of  the 
District  Court  should  be  reversed,  and  the  petition  dismissed ; 
and  so  order. 

The  causes  of  United  States  against  Louise  Livingston  and 
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others,  and  United  States  against  Thomas  Callender's  widow 
and  heirs  and  others,  claiming  under  Bastrop,  are  identical 
with  the  cause  above  decided;  and  for  the  reasons  here 
assigned^  it  is  ordered  that  both  the  decrees  in  these  causes 
be  reversed,  and  that  the  petitions  be  dismissed. 

Mr.  Justice  McLEAN,  Mr.  Justice  WAYNE,  Mr-  Justice 
McKINLEY,  and  Mr.  Justice  6RIER  dissented. 

Mr.  Justice  McLEAN. 

I  had  hoped  that  the  attitude  in  which  this  case  was  pre- 
sented woidd  have  led  to  a  difiFerent  result  from  that  which 
has  just  been  pronounced.  It  appeared  to  me  that  there 
were  grounds  for  such  an  expectation.  The  case  is  in  chan- 
cery. It  presents  the  broad  basis  of  equity,  and  in  this  view, 
I  supposed,  could  not  be  considered  as  having  been  ruled  by 
the  decision  in  the  case  of  the  United  States  v.  King.  That 
was  a  petitory  action  under  the  Louisiana  practice,  in  the 
nature  of  an  action  of  ejectment.  In  their  opinion  the  court 
say :  ^^  If  these  defendants  had  possessed  an  equitable  title 
against  the  United  States,  as  contradistinguished  from  a  legal 
one,  it  would  have  been  no  defence  to  Uiis  action.  But  no 
such  title  is  set  up,  nor  any  evidence  of  it  ofiPered.  The  de- 
fendants claim  under  what  they  insist  is  a  legal  title,  derived 
by  the  Marquis  de  Maison-Rougefrom  the  Spanish  authorities." 
And  in  the  conclusion  of  their  opinion,  the  court  say :  "  For 
the  reasons  herein  before  stated,  that  this  instrument  of  writ- 
ing relied  on  by  the  defendants  did  not  convey,  or  intend  to 
♦6641  ®^^^®y»  ^^®  hkJidi  in  question  to  the  *Marquis  de 
-■  Maison-Rouge,  the  judgment  of  the  Circuit  Court  must 
be  reversed,  and  the  cause  remanded,"  &c. 

Now  if  the  instrument  did  not  convey  the  land  by  a  com- 
plete title  to  the  Marquis,  it  by  no  means  necessarily  followed 
that,  under  the  usages  of  the  Spanish  government,  an  equity 
was  not  transferred  by  it.  It  is  admitted  that  all  instruments 
of  writing,  whether  i^urporting  to  be  grants  or  contracts,  must 
be  construed  by  the  court.  But  if  the  instrument  has  been 
executed  under  foreign  laws,  and  especially  if  it  relate  to  the 
realty,  parol  evidence  is  heard  both  in  regard  to  its  form  and 
effect.  This  principle  is  as  old  as  the  law  itself;  and  it  arises 
from  that  natural  sense  of  justice  which  pervades  all  systems 
of  jurisprudence.  And  if  on  such  an  investigation  it  should 
appear,  that  an  interest  less  than  a  complete  title  was  con- 
veyed, the  interest  would  be  protected  under  the  treaty  of 
1808,  and  the  acts  of  Congress. 

By  the  act  of  the  26th  of  May,  1824,  made  applicable  to 
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this  case  by  the  act  of  the  17th  of  June,  1844,  claims  are 
provided  for  "  which  might  have  been  perfected  into  a  com- 
plete title,  under  and  in  conformity  to  the  laws,  usages,  and 
customs  of  the  government  under  which  the  same  originated, 
had  not  the  sovereignty  of  the  country  been  transferred  to 
the  United  States."  And  the  proceeding  in  the  court  is  to 
"  be  conducted  according  to  the  rules  of  a  court  of  equity." 
And  the  decree  in  regard  to  the  title  is  to  be  '*  according  to 
the  law  of  nations,  the  stipulations  of  any  treaty,  and  pro- 
ceedings under  the  same,  the  several  acts  of  Congress  in  rela- 
tion thereto,  and  the  laws  and  ordinances  of  the  government 
from  which  it  is  alleged  to  have  been  derived."  The  treaty 
of  cession  stipulated  that  the  property  of  the  citizens  should 
be  protected.  And  if  the  claim  now  before  us,  under  the 
Spanish  law,  could  be  denominated  property,  this  court  have 
jurisdiction,  and  the  right  should  be  maintained.  On  a  ma- 
ture examination  of  this  whole  case,  I  am  brought  to  the  con- 
clusion that,  under  the  Spanish  government,  the  right  now 
asserted  would  have  been  enjoyed  by  the  Baron  de  Bastrop, 
his  heirs  and  assignees. 

He  brought  over  from  Europe,  and  settled  on  this  grant,  at 
least  one  hundred  and  eleven  families,  at  an  expense,  proba- 
bly, of  from  thirty  to  fifty  thousand  dollars.  His  labora  and 
responsibilities  were  very  great  in  carrying  out  his  engage- 
ment with  the  government,  and  he  would  have  completed  it, 
without  doubt,  had  not  the  importation  of  families  been  sus- 
pended, at  the  instance  of  the  government,  on  account  of  the 
scarcity  of  funds.  The  enterprise  was  deemed  of  the  highest 
importance  by  the  Governor-General.  In  a  letter  to  Filhiol, 
the  commandant  at  Ouachita,  dated  New  Orleans,  2d  April, 
1795,  *Carondelet  says:  "Your  hopes  are  about  to  be  r^gnc 
satisfied."  "  We  have  just  passed  a  contract  with  the  '• 
Marquis  of  Maison-Rouge  for  thirty  families  of  agriculturists," 
&c.  "  On  the  other  hand,  the  Baron  de  Bastrop,  a  Hollander, 
has  contracted  also  for  a  quantity  of  families  who  will  come 
to  us  direct  from  Holland,  &c.  And  he  remarks :  "  Accord- 
ing to  this  plan  you  see.  Sir,  that  you  will  no  longer  be  so 
isolated  as  heretofore,  and  that  in  a  short  time  you  will  find 
yourself  in  a  condition  to  make  head  against  the  savages,"  &c. 

How  favorably  would  such  a  consideration  contrast  with 
those  on  which  immense  tracts  of  land  were  granted,  by  the 
Spanish  government,  in  East  and  West  Florida,  and  which 
have  been  confirmed  bv  this  court.  The  construction  of  a 
saw-mill,  the  formation  of  a  cow-pen,  or  other  service,  real  or 
supposed,  rendered  to  the  public,  was  deemed  sufficient  to 
authorize  a  large  grant  of  territory.     This^  was  the  policy  of 
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that  government,  and,  under  the  faith  of  the  treaty  and  the 
acts  of  Congress  referred  to,  it  was  sanctioned  by  this  court 

For  more  than  fifty  years  have  the  families  brought  from 
Europe  by  the  Baron  de  Bastrop  been  in  possession  of  this 
land.  They  occupied  and  improved  it  as  their  own,  and,  in 
the  course  of  nature,  their  children  and  descendants  may  now 
be  supposed  to  possess  it.  The  right  of  each  family  was  lim- 
ited in  the  grant  to  four  hundred  arpents.  This  claim,  being 
located  and  designated  by  boundaries,  entitled  each  family  to 
a  particular  tract,  and  some  evidence  of  title  was  necessary, 
whether  from  the  Baron  de  Bastrop,  or,  by  jbis  designation 
and  consent,  from  the  governor,  would  seem  to  be  unimpor- 
tant. In  fact,  it  could  have  been  onl}'  a  mere  allotment 
among  the  families  in  pursuance  of  the  grant.  Of  this 
character  was  the  allotment  to  Michael  Rogers;  it  was  a 
recognition  of  the  grant  to  Bastrop. 

The  correctness  of  this  statement  is  shown  from  a  letter  of 
Filhiol,  dated  12th  September,  1796,  to  the  Marquis  de  Maison- 
Rouge,  which  says,  referring  to  a  letter  from  the  Governor- 
General  : — "  His  Excellency  adds :  I  charge  you  also.  Sir,  in 
the  absence  of  M.  de  Grand  Pre,  to  oblige  M.  de  Maison- 
Rouge  to  make  choice  of  the  four  thousand  arpents  of  land 
which  are  to  be  distributed  to  the  thirty  families  which  he  is 
to  establish." 

It  appears  from  the  evidence,  that  about  twenty-one  thou- 
sand dollars  have  been  paid  in  taxes  upon  about  three  sevenths 
of  this  grant,  and  it  is  supposed  that  a  larger  sum  has  been 
paid  on  the  other  four  sevenths. 

What  was  the  nature  of  the  title  given  to  the  Baron  de 
Bastrop  ? 

In  his  petition  to  the  Grovemor-General,  dated  the  20th  of 
*6661  **^^^®»  1795,  he  asks  that  there  should  be  designated  a 
J  district  of  about  twelve  leagues  square,"  &c.,  "  in  order 
that,  without  the  least  obstacle  or  impediment,  those  families 
may  proceed  to  settle  upon  them  which  he  is  going  to  intro- 
duce under  the  express  condition  that  concessions  of  land  are 
to  be  gratis;  and  that  under  no  title  or  pretext  can  they 
exceed  the  quantity  of  four  hundred  arpents  at  most." 

The  decree  of  the  governor  the  following  day  was:  "Con- 
sidering the  advantages  which  must  result  from  the  establish- 
ment," &c.,  "the  commandant  of  Ouachita,  Don  Juan 
Filhiol,  will  designate  twelve  leagues  square,  half  on  the  side 
of  the  Bayou  de  Siar,  and  half  on  the  side  opposite  Ouachita, 
for  the  purpose  of  proceeding  to  locate  upon  them  the  families 
which  the  aforesaid  Baron  may  direct ;  it  being  well  under- 
stood that  to  none  shall  there  be  given  a  greater  concession 
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of  land  than  that  of  four  hundred  square  arpents  at  most, 
gratis  and  free  from  all  dues,  inasmuch  as  the  object  of  this 
establishment  is  to  be  only  for  the  cultivation  of  wheat,"  &c. 
And  the  government  is  asked  "  to  fix  the  number  of  families 
which  the  petitioner  is  to  introduce."  In  the  decree  which 
followed,  it  is  said :  "  The  petitioner  may  introduce  to  the 
number  of  five  hundred  families."  And  the  government  un- 
dertook to  pay  the  expense  of  conveying  the  families  from 
New  Madrid  to  Ouachita,  and  furnish  them  with  provisions 
for  six  months,  "  Provided  that,  if,  after  the  lapse  of  three 
years,  the  greater  part  of  the  establishment  shall  not  have 
been  made  good,  the  twelve  leagues  square  destined  for  the 
families  which  the  Senor  petitioner  will  send  shall  be  occu- 
pied by  the  first  families  that  may  present  themselves." 

The  expenses  to  the  government  under  this  decree  being 
greater  than  its  limited  means  would  warrant,  the  Baron  de 
Carondelet,  on  the  19th  of  June,  1797,  gave  an  official  paper 
to  the  Baron  de  Bastrop,  stating,  "  whereas,  on  the  part  of 
the  Senor  Intendente,  by  reason  of  the  scarcity  of  funds,  the 
suspension  of  further  remittance  of  families  has  been  solicited 
until  the  decision  of  his  Majesty,  there  should  be  no  prejudice 
to  you  by  the  last  paragraph  of  my  decree,  which  expresses 
that,  if,  at  the  end  of  three  years,  the  greater  part  of  the  es- 
tablishment shall  not  have  been  found  made  good,  the  fami- 
lies which  may  present  themselves  shall  be  located  within  the 
twelve  leagues  destined  for  the  establishment  which  you  have 
commenced,  and  it  shall  only  take  effect  two  years  after  the 
course  of  the  contract  shall  have  again  commenced,  and  the 
determination  of  his  Majesty  shall  have  been  made  known  to 
you." 

And  on  the  20th  of  June,  in  the  same  year,  the  Baron  de 
Carondelet  issued  a  concession,  stating,  "  Whereas  the  Baron 
*de  Bastrop,  in  consequence  of  the  petition,  under  r*z»c»T 
date  of  the  20th  of  June  of  the  year  last  past,  and  de-  '• 
cree  of  the  21st  of  the  same,  has  commenced  the  establish- 
ment of  the  Ouachita,  which  thereby  he  stipulated  with  the 
government,  in  order  to  avoid  all  obstacle,  difficulty,  and  em- 
barrassment hereafter,  and  that  with  all  facility  the  families 
may  be  located,  which,  to  the  uumber  of  five  hundred,  the 
said  Baron  is  successively  and  proportionally  to  introduce,  or 
cause  to  be  introduced,  we  have  determined  to  designate  the 
twelve  leagues  destined  for  said  establishment  in  the  terms, 
with  limits,  land-marks,  and  boundaries,  and  in  the  place 
which  is  designated,  fixed,  and  marked  out  by  the  figurative 
plan  and  description,  which  go  as  a  caption  of  this  title, 
which  are  made  out  by  the  Surveyor-General,  Don  Carlos 
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Tnideau,  it  Livii:^  ar  leared  tr-  qs  to  be  thus  ro-r-st 
to  aroid  all  c»:  L:te*iai: :  ii  Aid  disp^ate,  and  aj^  f«r>Tii:g  rheai,  as 
we  d  J  a:  t-r^'ve  theau  exert-isiii^  the  ai:tb*:»rirr  whieL  the  kin^ 
has  fiT^nte-i  us.  we  drsrlire  ai^d  apjr'jriate.  in  his r»"»jal  lU'^i^e, 
the  ^U'T^r^d  twelTe  le^iz^es.  in  i»rder  that  the  said  Ba2\»n  de 
Bastrr-p  may  esiarli^h  ti^^ni  in  the  terms^  and  under  the  o  d- 
ditions.  whjich  are  exrr^ese^  in  the  said  petition  aiid  decree." 
The  kjundaries  of  ihis  graiit  are  made  certain  br  its  calls,  the 
figurative  plan  of  !>•.•:;  Cari*«s  Tnideau.  the  SurreTor-GeneiaL 
and  an  actual  survev  executed  hv  McLau^lan. 

Does  this  grant  convey  any  title  to  the  Baron  de  Bastrop, 
and  if  it  does,  to  what  extent  ? 

The  consideration  which  induced  the  grant  was,  the  estab- 
lishment of  five  humlred  families  within  its  limits.  As  each 
family  was  restricted  to  four  hundred  arpents,  the  five  hoii' 
dred  would  occuj »y  only  two  hundred  thousand  acres,  leaving 
eight  hundred  thousand  within  the  grant  unappropriated. 
In  the  first  grants  if  the  greater  part  of  the  estabUshment 
should  not  be  made  gornl  within  three  years,  the  first  families 
that  shall  present  themselves  were  to  be  received,  as  a  part 
of  the  five  hundred  which  were  to  be  introduced  by  Bastrop. 
And  as  the  pecuniary  aid  of  the  government  was  withheld, 
the  above  condition  was  suspended  until  the  lapse  of  two 
years  after  the  will  of  the  sovereign  should  be  made  known. 

Governor  Bouligny,  a  contemporary,  speaking  of  this  grant, 
says :  **•  Let  us  make  the  calculation  U[>on  a  million  of  arpents, 
in  round  numbers.  Bastrop  has  oblige<l  himself  to  introduce 
and  locate  in  this  tract  five  hundred  families  of  cultivators, 
giving  them  to  each  family  a  piece  of  land  ten  arpents  front 
upon  the  Ouachita  or  Bayou  Siar  by  forty  arpents  depths 
which  will  make  a  superficies  of  four  hundred  arpents  for 
each  family,  so  that  the  five  hundred  families  will  occupy  a 
*6581  ^^^^^^  ^f  ^^^  *hundred  thousand  arpents.  So  that 
^  there  will  be  to  him,  in  absolute  property  and  lordship^ 
eight  hundred  thousand  arjieiits.*' 

To  suppose  that  the  Baron  de  Bastrop  would  engage  in 
such  an  enterprise,  involving  an  immense  expenditure  of 
money,  in  addition  to  the  great  labor  and  responsibility  of 
superintending  the  importation  from  Europe  of  five  hundred 
families,  would  be  unreasonable,  and  against  the  established 
usages  of  the  government.  The  service  was  one  of  the 
greatest  importance  to  the  country,  and  it  was  favored  by 
the  sovereignty  itself. 

This  is  shown  by  the  express  sanction  by  the  king  of  the 
contract  made  by  the  Baron  de  Carondelet  with  the  Marquis 
de  Maison-Rouge,  to  bring  into  the  country  thirty  famiUeSr 
690 


DECEMBER  TERM,  1850.  658 

The  United  States  v.  Philadelphia  and  New  Orleans. 

dated  17th  March,  1795;  and  as  a  consequence  of  which 
there  were  subsequently  granted  thirty  superficial  leagues. 
The  transaction  with  the  Baron  de  Bastrop  occurred  about 
the  same  time. 

It  is  true  that  Morales,  being  Intendant  orf  interim^  and 
being  under  obligations  to  provide  means  to  meet  the 
expenditures  arising  out  of  these  and  similar  grants,  remon- 
strated to  the  king  against  the  policy  of  making  them.  He 
says,  in  a  letter  to  Don  Pedro  Varela  y  UUoa,  dated  October 
16th,  1797  :  "  As  an  instance  of  what  I  here  state,  observe 
the  contract  between  Baron  de  Carondelet  and  Baron  de  Bas- 
trop, for  the  settlement  of  fifteen  hundred  Protestant  fami- 
lies, in  the  one  hundred  and  forty-four  square  leagues  of 
plain  ground,  in  the  district  of  Ouachita  granted  by  the 
governor,  on  condition  that  the  royal  Hacienda  should  pay 
the  expense  of  transporting  those  persons  from  New  Madrid 
to  their  place  of  settlement,  of  maintaining  them  for  the  first 
six  months,"  &c. ;  and  he  says  it  would  cost  the  treasury 
$125,000,  and  suggests:  "It  is  not  probable  that,  if  the 
Baron  de  Carondelet  had  held  the  obligations  of  the  intend- 
ency,  he  would  have  rendered  it  liable  for  a  demand  which 
there  was  no  means  to  satisfy."  In  consequence  of  this 
remonstrance,  by  a  royal  order,  dated  22d  October,  1798,  the 
right  to  grant  lands  was  transferred  from  the  Governor- 
General  to  the  Intendant. 

It  must  be  observed,  if  there  be  no  error  in  the  translation, 
that  Morales  was  mistaken  in  stating  the  number  of  families, 
and  that  they  were  to  be  Protestants.  In  a  letter  dated  the 
26th  of  July,  1799,  he  particularly  complains  of  the  prodigality 
of  Don  Manuel  Gayoso  de  Lemos  in  allotting  large  quanti- 
ties of  land  to  persons  who  could  not  even  cultivate  them," 
&c.  But,  he  says,  "  to  annul  these  grants  would  be  produc- 
tive of  great  difficulties,  and  this  must  be  considered  an  evil 
without  a  remedy." 

*There  is  nothing  in  this  change  of  policy,  which  r#z»cQ 
was  induced  from  a  want  of  funds,  to  affect  the  rights  ^ 
acquired  under  the  more  liberal  policy  which  preceded  it. 

But,  it  is  said,  the  grant  must  be  construed  by  its  lan- 
guage, and  not  by  extraneous  facts  and  circumstances.  This 
is  correct  as  a  general  principle,  but  when  we  are  called  to 
construe  an  instrument,  unknown  to  tlie  laws  with  which  we 
are  familiar,  and  which  was  formed  in  a  foreign  idiom,  and 
in  accordance  with  usages  and  laws  to  which  we  are,  in  a 
great  degree,  strangers,  it  is  wise  and  it  is  legal  to  follow 
the  established  construction  of  such  an  instrument  under 
such  laws. 
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That  the  grant  in  this  case  sepai-ates  the  land  designated 
from  the  public  domain,  is  clear  to  my  mind ;  and  it  sepa- 
rated, has  it  not  passed  from  the  control  of  the  sovereignty? 
Beyond  the  settlement  of  the  five  hundred  &imilies,  the  gor- 
ernment  had  no  demand  on  the  grantee.  This  settlement 
being  made,  the  condition  of  his  grant  is  performed.  And  if 
the  government  failed,  as  was  the  fact,  to  advance  the  funds 
stipulated  to  be  paid  by  it,  and  the  condition  was  suspended, 
its  non-performance  to  the  full  extent  is  not  imputable  to 
the  grantee.  He  stands  upon  the  grant,  having  done  what 
the  law  required  him  to  do.  Two  hundred  thousand  arpents 
of  the  grant  are  appropriated  to  emigrant  families ;  eight 
hundred  thousand  remain,  not  to  the  government,  for  the 
grant  has  separated  the  entire  tract  from  the  public  domain. 
The  grantee  is  under  no  obligation,  express  or  implied,  to 
settle  more  than  five  hundred  families;  the  remainder  of 
the  grant,  under  any  construction  sanctioned  by  law  or  jus- 
tice, I  think,  remains  to  him. 

There  are  no  words  in  this  instrument  which  convey  a  fee 
simple  at  common  law,  but  by  the  civil  law  it  gives  to  the 
grantee,  in  my  judgment,  a  complete  title.  No  technical 
terms  are  necessary,  under  the  civil  law,  to  constitute  such  a 
title.  The  intent  of  the  parties  is  ascertained  by  the  lan- 
guage of  the  entire  instrument,  and  effect  is  given  to  it 
accordingly.  This  mode  of  construction  commends  itself  to 
our  reason  and  judgment  more  strongly  than  the  technical 
forms  of  the  common  law.  Whilst  the  latter  are  seldom 
understood  by  the  uninstructed,  the  former  cannot  be  mis- 
apprehended by  an  individual  of  ordinary  intelligence. 

In  this  grant  words  are  used  of  strong  and  decisive  import; 
words  which,  it  is  believed,  show  the  intent  of  the  grantor  as 
fully  as  any  that  could  have  been  adopted.  "  Exercising  the 
authority  which  the  king  has  granted  to  us,  we  destine  and 
appropriate,  in  his  royal  name,  the  aforesaid  twelve  leagues." 
To  destine  is  "  to  set,  ordain,  or  appoint  to  a  use,  purpose, 
estate,  or  place."  We  are  all  "  destined  to  a  future  state." 
*6601  "  ^^  ^^  *unalterably  by  a  divine  decree,  to  appoint 
^  unalterably."  The  word  appropriate^  in  the  sense 
used,  signifies,  "  to  set  apart  for  or  assign  to  a  particular  use, 
in  exclusion  of  all  other  uses";  "to  claim  or  use  by  an 
exclusive  right."  No  words  of  a  more  determinate  char- 
acter, to  convey  a  complete  title,  could  have  been  found  in 
any  language.  The  words  ^^  destinamos  y  apropiamo%^^  as 
used  in  the  original  grant,  mean,  "  to  grant  and  deliver  as 
property." 

In  the  grant  it  is  said,  "  We  have  determined  to  desicmate 
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the  twelve  leagues  destined  for  said  establishment,"  &c.  The 
five  hundred  families  are  named,  "that  the  said  Baron  de 
Bastrop  may  establish  them  in  the  terms,  and  under  the  con- 
ditions, which  are  expressed  in  the  said  petition  and  decree." 
The  intent  of  the  grantor  in  this  is  plainly  signified.  The 
land  granted  is  called  the  establishment, — the  establishment 
of  the  Baron  de  Bastrop,  which  is  destined  and  appropriated 
on  condition  that  he  shall  establish  thereon  five  hundred 
families,  each  having  four  hundred  arpents.  In  the  Spanish 
forms  it  is  still  called  the  establishment,  indicating  the  terms 
on  which  it  was  granted.  Under  the  Spanish  laws  and 
usages,  the  Baron  de  Bastrop  was  a  poblador^  meaning  "  one 
that  peoples." 

Under  title  12,  lib.  4,  of  the  Recopilacion  de  Indias,  there 
are  several  books  exclusively  devoted  to  colonization.  The 
viceroys  exercised  the  power  and  discretion  of  the  king  in 
granting  lands,  &c.,  and  the  governors-general,  in  the  absence 
of  the  viceroys,  exercised  the  same  powers,  and  afterwards, 
also,  the  intendentes.  There  was  no  other  limitation  of  this 
power  "  than  that  of  not  causing  injury  to  third  parties." 

"  If,"  says  the  law,  "  in  that  part  of  the  Indies  already  dis- 
covered there  be  any  sites  or  districts  so  good  that  it  may  be 
expedient  to  found  settlements  there,  and  any  persons  should 
apply  themselves  to  making  establishments  and  neighbor- 
hoods upon  them,  that  they  may  do  so  with  better  will  and 
greater  usefulness,  the  viceroys  and  presidents  may  give  them, 
in  our  name,  lands,  lots,  and  waters,  according  to  the  disposi- 
tion of  the  land,  so  that  it  be  not  to  the  prejudice  of  any 
third  person,  and  that  it  be  for  the  time  that  it  may  be  our 
will."     Temporary  grants  were  subsequently  made  perpetual. 

The  tenth  law  lurther  provides :  "  Let  the  lands  be  oivided 
without  excess  between  discoverers  and  ancient  pobladores 
and  their  descendants,  who  have  to  remain  on  the  lands ;  and 
let  the  best  qualified  be  preferred ;  and  let  them  not  have 
power  to  sell  to  church  or  monastery,  or  other  ecclesiastical 
person." 

I  may  hazard  the  assertion,  without  the  fear  of  successful 
contradiction,  that  the  remuneration  given  for  colonization, 
in  the  Spanish  colonies,  was  uniformly  a  grant  of  lands. 
And  *these  grants  were  often  made  in  the  form  of  r«ggi 
this  grant  to  the  Baron  de  Bastrop.  Indeed,  the  face  '• 
of  the  grant  seems  to  me  to  admit  of  no  other  construction. 
The  twelve  leagues  square  were  "destined  and  appropriated," 
that  is,  "granted  and  delivered  as  pro])ert3'."  To  whom? 
Not  to  the  five  hundred  families  c)nly,  for  their  rights  are 
limited  to  two  hundred  thousand  arpents.     It  was  destined 
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T:,e  o;::,:  r.i  ref-err^i  :*•  are  nit  acihenticaxed  so  as  to 
u.  t'/.'fr  i:,^:*  erl  ie:.  :e.     B:i:  .vs  I  Lave  anired  ai  ihe  same  cod- 
';.  .-^  fU  to  wr.i.h  ir.ev  .-iar.e  on  a  c.:.5tn:cuoa  of  the  gjanu  I 
wi..  extra/;:  from  th*r:r  ■  :  ::.;•■  a  one  or  two  seDtence&     -Des- 
ti.'iir,;?  a:.'l  ar^y.r-.r.rlitir.^  ::.e  twelve  lea^aes  to  the  establish- 
jsihut  of  the  Baron  de  B^-tr/p.  means  the  deliTering  th?ni  to 
hi*  proMietorship  ar.-i  •!■  -icii^;  .a,  be  c»:>mf»lTing  with  the  con- 
<lltio!i»  with  which   t:,ey  were  f«eiiti«ined  for  and  granted.^ 
And  again  :  *•  In  it  [the  grant]  are  employed  the  words  prop- 
erly called  effective,  •to  desiine  aud  appropriate/  and  the 
la-^t,  esf^cially,  as  well  legally  as  vnlgarly,  signifies,  'to  make 
the  proj^rty  of/  sft  that  under  whatever  aspect  the  questii>a 
in  looked  at,  the  twelve  leagues,  by  virtue  of  the  said  conces- 
sion, l>ecanie  the  proj^erty  of  the  Baron,  and  the  property 
which   he  acquired  in  them  was  the  allt^dial  and  complete 
pn/perty  recognized   by  our  laws,  without  other  trammels 
than  those  in  the  general  conditions  imposed  upon  all  pobla- 
dores  and  the  8j>ecial  ones  of  this  ease ;  and  it  appears  tiiat, 
if  these  hist  were  not  fully  complied  with,  it  was  not  through 
the  fault  of  the  Baron,  but  through  obstacles  opposed  to  him 
by  the  authorities  of  the  colony  themselves.     His  failure  of 
compliance  cannot  prejudice  or  diminish  in  the  smallest  pos- 
sible degree  the  right  which,  by  the  concession,  he  undoubt- 
edlv  acquired." 

In  this  opinion  I  have  the  concurrence  of  my  brother 
McKinley,  whose  views  are  embodied  in  it  with  my  own. 

*662]  *OEDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  District  Court  of  the  United  States  for  the 
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District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  the  opinion  of  this  court,  that  the 
title  set  up  of  the  petitioners  is  neither  a  legal  nor  equitable 
claim,  and  is  null  and  void.  Whereupon,  it  is  now  here 
ordered  and  decreed  by  this  court,  that  the  decree  of  the  said 
District  Court  in  this  cause  be,  and  the  same  is  hereby,  re- 
versed and  annulled,  and  that  this  cause  be,  and  the  same  is 
hereby,  remanded  to  the  said  District  Court,  with  directions 
to  dismiss  the  petition  of  the  claimants. 
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The  United  States,  Appellants,  v.  Loxtisb  Livinoston, 
THE  Widow  and  sole  Executbix  op  the  last  Will 
AND  Testament  of  Edwakd  Livingston,  deceased, 
AND  Cora  Livingston,  the  only  Child  and  forced 
Heir  of  said  Edward  Livingston,  and  the  Wife  of 
Thomas  Barton. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Louisiana,  and  was  a  claim  under  the 
Bastrop  grant.  It  was  included  in  the  opinion  of  the  court 
in  the  preceding  case  of  the  United  States  v.  Tfie  Cities  of 
Philadelphia  and  New  Orleans^ — ^which  see. 


The  United  States,  Appellants,  v.  Ann  M.  Callendxb, 
Elizabeth  Callender,  Christopher  G.  Callender, 
AND  Stanhope  Callender,  of  the  State  of  New  York, 
and  Frances  Callender,  the  Wife  of  Thomas  Sli- 

DELL,  AND  CAROLINE  CALLENDER,  THE  WiFE  OF  EdWARD 

Ogden,  of  THE  State  of  Louisiana,  said  Persons  be- 
ing THE  Widow  and  Heirs  of  the  late  Thomas  Cal- 
lender; SiDONiA  Pierce  Lewis,  Wife  of  Peter  K. 
Wagner,  John  Lawson  Lewis,  Louisa  Maria  Lewis, 
Theodore  Lewis,  Eliza  Cornelia  Lewis,  Alfred 
Hampden  Lewis,  Algernon  Sidney  Lewis,  George 
Washington  Lewis,  Benjamin  Franklin  Lewis,  and 
Joshua  Lewis,  a  Minor,  represented  by  Eliza  Ma- 
GioNi,  THE  Widow  of  Alfred  Jefferson  Lewis,  his 
Mother  and  Natural  Tutrix,  all  of  the  State  op 
Louisiana  ;  the  said  Persons  herein  acting  as  the 
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V  ..^-  H:*    VrjJTE-  AJn     JJL*»     T^i  •!    >-?:  i^    ■¥.•:!!=    ILkiY  ?. 

^''^  J         T  £3"  Vi.-rXI.  C '   H^ITl;  ^ZTB.  ^^wr  LA«T  A^ITE-^ AX3I- 
PK3lV,>>  OF  f-   LTICI.-^    LAiri,:y:  CaT£AZ.Z!KX    r'ATI^T 

Wife  of  W:uL:.*jf  ^Hii-'TT.  axt^  Hzl-u-t   3.  mi^a^ 

KirHAhlJ  bUESJ^  BUkV'. HE-  AVI-  rwDC-i-I-E  tH5^?TT.  THE 
EA>T  FO'/H  BE:>0  M  >0}  J?.  AVi^  EErBESEyTED  BY  PArL:3fE 
Jyr-  J^fHS.  THE  \S'llXjW  OF  PeTE2  C  EVAS.  THEIB  M:CH££ 
JIXD  NATrfcALTUThlX.  AI.l.  OF  THE  StATE OF  L^>nSL^A: 
JOSAIHAS  M0VT00>fEi:Y  A>"Ii  ill-ZHEL  MrSS»:-5-  THE 
TErTAMEXTAhY  EXE^XTTOIiS  OF  THE  LATE  WhT'A^  X«:^. 

OF  THE  .State  of  I/jutsia^a,  asd  thk  Heibs  of  Na- 
thaniel Amoey,  of  the  State  of  Rhode  Islaiox 


Thjh,  like  the  two  precediLg  ca^^s.  was  an  appeal  from  the 
DiJ^tric't  Court  of  the  Unite'l  blates  for  the  District  of  Loaisi- 
aua,  and  involved  the  validity  of  the  Bastrop  grant.  It  was 
argued  t^/gether  with  tViat  of  the  United  States  against  the 
Mayor,  Aldermen,  and  Inhabitants  of  Philadelphia  and  New 
Orleans,  and  was  included  in  the  same  judgmenL  See  the 
C'^ncluding  part  of  the  opinion  of  the  conit  in  the  last-nAined 
case. 


■  Wf 


The  United  States,  Appellants,  v.  Sabah  Turner,  thb 
WiVK  OF  Jakbd  D.  Tyler,  who  is  authorized  and  as- 

HIHTED  HEIiBlN  BY  HER  SAID   HuSBAND;   ElIZA  TuRKBB, 

WiKK  OF  John  A.  Quitman,  who  is  in  like  manner 

AUTHr>IiIZED    and     ASSISTED    BY     HER    SAID    HuSBAND; 

Hknuy  Turner,  and  George  W.  Turner,  Heirs  and 
Lboal  Representatives  of  Henry  Turner,  deceased. 

Tho  (htciiion  of  this  court  in  the  case  of  the  UntUd  States  y.  King  and  Coze  (3 
How.,  773,  and  7  How.,  833)  again  affirmed,  viz.  that  the  contract  between 
the  Baron  de  Carondelet  and  the  Marquis  de  Maison-Rouge  convejed  no  in- 
terest in  the  land  to  Maison-Rouge,  but  was  merely  intended  to  mark  out  by 
certain  and  definite  boundaries  the  limits  of  the  establishment  which  he  was 
authorixed  to  form.^ 

The  contract  must  be  Judged  of  according  to  the  laws  of  Spain ;  but  under 
those  laws,  wlienever  there  was  an  intention  to  grant  private  property,  words 
were  always  used  which  severed  the  property  from  the  public  domain. 


1  FoLLOWUD.  United  States  v.  Coxe,  17  How.,  41. 
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The  absence  in  this  ease  of  the  royal  order  of  1705,  and  of  all  testimony  re> 
specting  the  genuineness  of  the  certificate  of  survey  by  Trudeau,  makes  no 
difference  in  the  decision  of  the  court.  The  construction  of  the  grant  was 
the  main  point  of  that  case,  and  is  also  of  this. 

Whether  or  not  the  instrument  was  a  perfect  and  complete  grant  by  the  laws 
of  Spain,  was  a  question  for  the  court,  and  not  for  the  jury. 

The  case  of  the  United  States  v.  King  and  Coxe  explained.' 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  Court  of  Louisiana. 

It  was  a  petition  filed  in  the  District  Court  by  the  appellees, 
who  claimed  a  tract  of  land  under  the  Maison-Rouge  grant. 

•The  District  Court  decided  in  favor  of  the  peti-  r*ppA 
tioners,  and  the  United  States  appealed  to  this  court.     ^ 

It  was  submitted  by  Mr.  Crittenden  (Attorney-General), 
for  the  United  States,  upon  the  ground  that  this  court  had 
abeady  decided,  in  the  case  of  United  States  v.  Kinff  (3  How., 
778,  and  7  How.,  833),  that  the  grant  was  invalid. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  decree  of  the  District  Court  of 
the  United  States  for  the  District  of  Louisiana.  The  pro- 
ceedings were  instituted  by  the  appellees  against  the  United 
States,  according  to  the  acts  of  Congress  of  May  26, 1824,  and 
June  17,  1844 ;  and  they  claim  title  to  a  parcel  of  land  in  the 
State  of  Louisiana,  under  an  instrument  of  writing  executed 
by  the  Baron  de  Carondelet,  on  the  20th  of  June,  1797,  in 
favor  of  the  Marquis  de  Maison-Rouge.  The  conveyances  by 
which  they  deduce  title  to  themselves  from  him  are  set  forth 
in  the  petition.  The  case  turned  altogether,  in  the  District 
Court,  upon  the  construction  and  effect  of  tlie  document 
above  mentioned;  and  this  is  the  only  question  arising  on  this 
appeal. 

The  appellees  insist  that  this  instrument  of  writing  con- 
veyed to  the  Marquis  de  Maison-Rouge  either  the  legal  or 
equitable  title  to  the  thirty  superficial  leagues  of  land  de- 
scribed in  the  plan  of  Trudeau  annexed  to  the  instrument. 
But  the  question  which  they  propose  to  raise  has  already 
been  decided.  The  instrument  under  which  they  claim  title 
came  under  the  consideration  of  this  court  in  the  case  of  the 
United  States  v.  King  and  Coxe^  reported  in  3  How.,  773,  and 
7  How.,  833.  And  in  the  last-mentioned  report  it  will  be 
seen  that  the  construction  and  eff'ect  of  this  instrument  was 
at  that  time  directly  before  the  court,  and  the  decision  of  the 

*  CiTKD.    Arguello  v.  United  States,    v.  Lvcero,  1  New  Mex.,  468;  Samt  ▼. 
18  How.,  550.     And  see  United  States     Varela,  Id.,  699. 
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Ti*  Ur  -.-rl  **Lk:*»  *-  Tt'^tr  rt  mL 


*  « 


C4ae  '!-:-ei.-d€d  jit*  t.  ::.  The  oa€sn.'ii  was  then  IoIIt  a-- 
CAr»rf-l-T  eTarr.LLri  -s' ■:  c  -r^-liere-i.  kL.«j  the  curt  beM  ti-^- 
lLi"s  ii^stmijitriii  <  f  w:l::i.j  o  iiTeveJ  i-m  interest  in  iLe  Und 
to  M-i^OD-K*  JZr-  il^  L>  I  rivate  i-r*  ;<:rtT ;  aii*i  tljat  it  was  m- 

'  AAA*  ^ 

te^i-rJ  ri^ere'v  i*.ii_ii:k  •  ut  i-r  e»rnai:i  ai.il  «!r^LiUe  U-ii:. Juries 
the  liri^itd  of  the  €>:aliI:>i.ii.eM  he  was  auihurizetl  t«i  fi*r;L\. 
aceordiiig  t^j  the  s::;  ;:'-a:;-iiS  of  a  jtrevi<'us  ci'iitmct  wLi»*b  he 
La/J  eiJteitr^J  Lm**  vkiilt  the  S:.a:ji>L  sr-'VeiLJueiit.  iu  17i*o-     Aiiti 
as  regariied  lh*it  jrtvi*  us  ci  :.ln-v:l  the  court  said :  **It  nill  be 
ob-^rrve<l  that  this  e»'?itrac-t  cv-ntaii.-s  iiu  stipulatiuii  iu  favor 
of  Maisoii-Kouge.     Ail  the  eiJiratremeiits  on  the  jiart  t»f  the 
government  aie  in  favor  of  the  en.igrunts  who  should  accept 
the  conditions.     Indetrd,  it  stfeius  to  have  been  uo  |»art  of  the 
purp^ises  of  this  agieennrnt  to  rtgulaie  the  eoinpensatiun  which 
he  was  u*  receive  for  his  services.     Its  only  object,  as  appears 
♦Pf'l  ^^  ^^^  c« including  >enience,  was  to  •make  known  the 
J  offers  made  by  the  S]«anish  government  to  those  who 
were  disj>osed  to  come.     It  was  therefore  to  be  shown  by  the 
Marquis  to  those  whom  he  invited  to  remove  to  this  estabUsh- 
inent,  and  it  does  not  aj^jiear  to  have  been  thought  necessary, 
and  i>erha[^  was  not  desirable,  that  his  compensation  or  his 
interest  in  forming  the  colony  should  be  made  public.     That 
was  a  matter  between  him  and  the  Spanish  authorities,  which 
doubtless  was  understood  on  both  sides.     And  whether  it  was 
to  be  in  money,  or  in  a  future  grant  of  laud,  does  not  appear. 
Certainly  it  was  not  to  be  in  the  land  on  which  this  establish- 
ment was  to  be  formed,  because  the  government  was  pledged 
to  grant  it  to  the  colonists." 

The  question  which  this  appeal  brings  up  is  therefore  re9 
judicata.  Nor  does  the  court  perceive  any  ground  for  doubt- 
ing the  correctness  of  the  ojdnion  heretofore  pronounced. 
And  in  the  case  arising  under  the  claim  of  the  Baron  de  Bas- 
tr(i]>,  in  which  the  judgment  of  the  court  has  just  been  deliv- 
ered, the  principles  decided  in  the  case  of  the  United  States 
V.  Kifti/  and  Coxe  have  again  been  affirmed,  after  full  argu- 
ment by  counsel  and  reconsideration  by  the  court.  The  De 
Bastn^p  claim  was  upon  an  instrument  of  writing  similar  to 
that  in  favor  of  Maison-Rouge,  and  executed  on  the  same  day 
by  the  Baron  de  Carondelet,  for  a  still  larger  tract  of  country 
than  that  destined  and  appropriated  for  the  establishment  of 
the  Marquis  de  Maison-Rouge.  Undoubtedly  the  validity  and 
effect  of  both  of  these  instruments  depend  altogether  upon  the 
laws,  ordinances,  and  usages  of  the  Spanish  government,  pre- 
vailing in  the  province  of  Louisiana  at  the  time  they  were 
made ;  and  it  is  the  duty  of  the  court  to  expound  them  ac- 
cordingly. And  they  are  both  strikingly  unlike  the  grants 
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for  colonization  authorized  by  the  Laws  of  the  Indies ;  and 
equally  unlike  the  grants  usually  made  by  the  Spanish  au- 
thorities to  persons  undertaking  to  introduce  into  the  prov- 
ince a  certain  number  of  colonists.  In  grants  of  this  descrip- 
tion, authorized  by  the  Laws  of  the  Indies  and  usually  made 
by  the  provincial  authorities,  the  colonists  were  introduced  by 
the  grantee  free  of  expense  to  the  government,  and  the  grant 
was  the  equivalent  for  the  service  performed,  and  depended 
upon  the  number  thus  brought  in.  And  in  such  cases  the 
intention  to  grant  as  private  property  was  always  indicated 
in  clear  and  appropriate  words,  which  severed  the  land  at 
once  from  the  royal  domain,  and  converted  it  into  private 
property. 

But  in  the  cases  of  De  Bastrop  and  Maison-Rouge  the  colo- 
nists are  to  be  brought  in  at  the  expense  of  the  government 
itself,  and  supported,  for  some  time  afterwards ;  and  they  are 
to  receive  their  grants  for  the  land  allotted  to  them  from  the 
♦public  authorities,  and  not  from  De  Bastrop  or  Mai-  r#f»^^ 
son-Rouge.  There  would  seem,  therefore,  to  be  no  '- 
equivalent  or  consideration  for  these  extensive  grants,  and 
certainly  there  are  no  words  in  either  of  the  instruments  that 
indicate  an  intention  to  convey  to  them  as  private  property 
the  land  delineated  for  their  respective  establishments.  On 
the  contrary,  as  the  colonists  were  to  receive  their  titles  and 
grants  from  the  government,  it  follows  necessarily  that  the 
entire  title,  legal  and  equitable,  must  have  remained  in  the 
government,  and  have  been  so  understood  by  the  parties.  For 
otherwise  this  stipulation  could  not  have  been  performed. 
And  if  the  land  designated  for  the  establishment  remained 
national  property,  and  was  not  severed  by  these  instruments 
from  the  national  domain,  it  passed  to  the  United  States  as 
public  property  by  the  treaty  of  cession. 

It  is  true  that  the  contract  of  1795,  and  the  royal  order 
which  sanctioned  it,  and  which  are  referred  to  in  the  instru- 
ment relied  on  by  the  petitioners,  were  not  offered  in  evidence 
in  this  case,  and  are  not  in  the  record  before  us.  And  in  the 
opinion  of  the  court,  reported  in  7  How.,  849,  850,  it  will  be 
seen  that  this  contract  was  regarded  as  furnishing  a  key  to 
the  construction  of  the  instrument  subsequently  executed. 
But  the  court  also  held  that  the  instrument  of  1797,  if  con- 
strued by  itself,  conveyed  to  Maison-Rouge  no  right  of  prop- 
erty in  the  land;  and,  indeed,  that  it  was  not  intelligible, 
unless  taken  in  connection  with  the  prior  one.  The  omission, 
therefore,  of  the  contract  and  royal  order  of  1795  in  this  rec- 
ord, will  not  distinguish  this  case  from  that  of  the  United 
States  v.  King  and  Caxe. 
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It  is  proper  also  to  say,  that  a  question  of  fact  which  was 
very  much  discussed  when  the  case  of  the  United  States  v. 
King  and  Coxe  was  first  before  the  court,  and  upon  which  the 
court  at  that  time  expressed  an  opinion,  is  not  in  controversy 
apon  the  evidence  in  this  record.  In  the  case  referred  to,  a 
great  mass  of  testimony  was  offered  on  behalf  of  the  United 
States,  tending  to  show  that  the  plan  of  Trudeau  annexed  to 
the  instrument  of  1797  was  not  the  one  to  which  it  intended 
to  refer ;  that  it  referred  to  another,  which  designated  land 
at  a  different  place,  and  higher  up  the  Ouachita  River ;  that 
the  survey  annexed  was  not  made  until  the  latter  end  of  1802 
or  the  beginning  of  1803,  when  negotiations  were  actually 
pending  for  the  cession  of  the  territory,  and  was  then  made 
in  expectation  of  the  cession  to  the  United  States,  and  the 
certificate  antedated  to  cover  the  land  now  claimed. 

But  as  the  case  of  the  United  States  v.  King  and  Coxe  was 
an  action  at  law,  and  brought  up  to  this  court  by  writ  of 
error,  the  questions  of  fact  arising  upon  the  evidence  in  the 
♦6671  ^^^^^^  *were  not  open  to  revision  in  the  appellate 
J  court.  The  question  above  mentioned  had  been 
decided  against  the  United  States  by  the  District  Court, 
according  to  the  Louisiana  practice,  without  the  intervention 
of  a  jury,  and  his  decision,  like  the  verdict  of  a  jury,  was  con- 
clusive as  to  the  fact,  where  the  case  was  brought  up  by  writ 
of  error.  And  this  court,  when  their  attention  was  called  to 
the  subject,  set  aside  the  judgment  and  reinstated  the  case, 
to  be  heard  and  determined  on  the  questions  of  law,  assuming 
the  facts  to  be  true  as  decided  by  the  District  Court. 

In  the  present  case,  however,  the  proceeding  is  according 
to  the  rules  and  principles  of  a  court  of  equity,  and  the  facts 
as  well  as  the  law  are  brought  here  for  revision  by  the  aj)peal. 
The  genuineness  of  the  certificate  of  Trudeau  would  therefore 
be  open  to  inquiry,  if  the  evidence  in  the  former  case  was  in 
this  record. 

But  none  of  the  evidence  offered  on  behalf  of  the  United 
States,  of  any  description,  in  the  case  against  King  and  Coxe, 
is  contained  in  the  record  before  us.  The  case  appears  to 
have  been  tried  and  determined  in  the  District  Court  alto- 
gether upon  testimony  adduced  by  the  appellees.  They  ex- 
amined several  witnesses  to  prove  that  Trudeau's  certificate 
was  genuine,  and  not  antedated.  And  as  there  was  no  oppos- 
ing evidence,  the  opinion  of  the  District  Court  upon  this  part 
of  the  case  was  unaoubtedly  correct. 

As  relates  to  the  order  itself  of  the  Baron  de  Carondelet, 
to  which  this  plan  was  annexed,  it  appears  that  the  original 
in  the  Spanish  language  was  produced  and  proved,  and  a  copy 
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is  contained  in  the  record ;  and  with  it  what  purports  to  be 
a  translation  into  the  English  language.  By  whom  this  trans- 
lation was  made  does  not  appear ;  nor  does  tlie  record  show 
that  it  was  proved  by  the  testimony  of  any  witness.  It  diffei'S 
in  material  respects  from  that  produced  in  the  case  of  the 
United  States  v.  King  and  Coxe^  which  will  be  found  in  the 
report  in  3  Howard,  and  also  from  that  contained  in  the 
report  of  the  committee  of  the  House  of  Representatives  in 
Vol,  III.  of  American  State  Papers,  p.  410  (Public  Lands). 
The  two  last-mentioned  translations  are  substantially,  if  not 
precisely,  the  same,  and  conform  to  the  original.  But  the 
one  sent  up  in  this  record  is  evidently  incorrect. 

There  is  likewise  a  translation  set  out  by  the  appellees  in 
their  petition,  differing  from  the  one  offered  in  evidence,  and 
approaching  very  nearly  to  the  two  translations  of  which  we 
have  spoken.  But  this  also  is  inaccurate,  and  omits  the 
word  "conditions,"  when  speaking  of  the  contract  under 
which  Maison-Rouge  was  to  form  his  establishment.  But 
these  *erroneous  translations  are  not  entitled  to  con-  r#^^o 
sideration  in  expounding  this  instrument,  since  the  '- 
original  is  in  evidence  and  must  speak  for  itself. 

Witnesses,  it  appears,  were  examined  in  the  District  Court, 
to  prove  that  this  instrument  was  a  perfect  and  complete 
grant  by  the  laws  of  Spain  then  in  force  in  the  province  of 
Louisiana  in  relation  to  grants  of  land ;  and  the  counsel  for 
the  appellees  moved  for  an  issue  upon  this  point,  to  be  tried 
by  the  jury.  This  motion  was  proi)erly  refused  by  the  court, 
and  the  issues  which  the  court  directed  were  confined  to  ques- 
tions of  fact.  The  Spanish  laws  which  formerly  prevailed  in 
Louisiana,  and  upon  which  the  titles  to  land  in  that  State 
depend,  must  be  judicially  noticed  and  expounded  by  the  court, 
like  the  laws  affecting  titles  to  real  property  in  any  other 
State.  They  are  questions  of  law  and  not  questions  of  fact, 
and  are  always  so  regarded  and  treated  in  the  courts  of  Louisi- 
ana. And  it  can  never  be  maintained  in  the  courts  of  the 
United  States  that  the  laws  of  any  State  of  this  Union  are  to 
be  treated  as  the  laws  of  a  foreign  nation,  and  ascertained 
and  determined  as  a  matter  of  fact,  by  a  jury,  upon  the  testi- 
mony of  witnesses.  And  if  the  Spanish  laws  prevailing  in 
Louisiana  before  the  cession  to  the  United  States  were  to  be 
regarded  as  foreign  laws,  which  the  courts  could  not  judiciallj' 
notice,  the  titles  to  land  in  that  State  would  become  unstable 
and  insecure ;  and  their  validity  or  invalidity  would,  in  many 
instances,  depend  upon  the  varying  opinions  of  witnesses, 
and  the  fluctuating  verdicts  of  juries,  deciding  upon  questions 
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•>f  !*'■■  -B-hi-L  tLev  -c^: :il i  r.  u  frczi  the  namre  of  their  pmsohs 
aii-i  ^ruLesw  be  =^^;t«  •5*r»i  i*.  e.  n-prthend. 

Ti-?  te^Ti:L-  i-T  ..frrei  cik  iLis  subjifct  was  objected  to  by 
trjA  ii^irii:  at:.  r:iev,  c  jr  w::iM  seem  to  have  been  received 
tv  ;Le  c*:  :ir:.  I;  is  :. .  *  n^Aierial.  Lowerer.  to  inquire  wbetLer 
it  IT  is  r^>r:vr»l  cr  t-t.  For  the  c»nlT  oaestion  before  us  is, 
whrT-.-er  the  iiistru:^^-:.:  of  wririiig  of  17&7,  under  which  the 
jt:::;  r  rr^  cliin^l  nile,  wjai^  or  was  not  eorrectly  eij-ounded 
hj  the  District  Court-  And  whether  he  arriTed  at  his  coneln- 
siin  from  the  Linz'^i^  cf  the  instrnaaent  itselfl  or  was  uA^ 
e::c*r»l  bv  the  oral  testimony,  is  Dot  imp-ortant.  In  either  case, 
the  dezisi.n  that  this  iii>tniiiieiit  was  a  grant  to  the  Marquis 
de  Mils.  a-Rou^  cf  the  thirtv  s^^nare  lea^^ies  of  land  therein 
mei.n  i.ei  as  Lis  j  rivate  pp  -perty,  is,  in  the  jadgment  of  iliis 
e  '^rr,  err  ne-  tis-  Ai.-l  as  the  title  of  the  appellees  rests  ei>- 
tirelv  ii'^-  a  this  set  :->s-rl  srrant,  the  decree  in  their  £aTor  most 
be  reversed,  and  the  petition  dismissed. 


Mr.  Justice  McLEAN,  Mr.  Justice  WAYNE,  Mr.  Justice 
McKLNLEY,  and  Mr.  Justice  GRIER  dissented. 

♦669]  *ORDKB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  lie 
record  fn>m  the  District  Court  of  the  United  States  for  the 
District  of  Louisiana,  and  was  argued  by  counsel.  On  con- 
si  Jerati«»n  whereof,  it  is  ordered  and  decreed  by  this  court 
that  the  decree  of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby,  reversed  and  annulled,  and  tbat 
this  cause  be,  and  the  same  is  hereby,  remanded  to  the  said 
District  Court,  with  directions  to  dismiss  the  petition  of  the 
claimants. 


•f  ■> 


John  H.  Bennett,  Plaintiff  en  Ebbor,  r.  SAMtrEL  F. 

BUTTERWORTH. 

In  Texa«,  the  common  law  has  been  adopted,  but  the  fomiB  and  rules  of 
pleading  in  common  law  cases  have  not ;  and  although  the  forms  of  pro- 
ci'i-din^fs  and  practice  in  the  State  courts  have  been  adopted  in  the  District 
Court  of  the  United  States,  vet  such  adoption  must  not  be  understood  ta 
confounding  the  principles  of  law  and  equity ;  nor  as  authorizing  legal  and 
equitable  claims  to  be  l)lended  together  in  one  suit.* 

'  Approved.    Graham  v.  Bnt/np,  18  4W>;    Thompson    r.   Railroad    Om.,  6 

How.,   61-      Followed.     MrFaul   v.  Wall.,  137;    Van  Norden  t.  Morton,  9 

Ramsey,  20  How.,  626 ;  Fenn  v.  IhJme,  Otto,  381.    See  note  to  McOailmm  f. 

21  Id-,  482 ;   Green  r.  Custard,  23  Id.,  Ea^er,  2  How.,  61. 
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The  Constitution  of  the  United  States  has  recognized  the  distinction  between 
law  and  equity,  and  it  must  be  observed  in  the  federal  courts,  although 
there  is  no  distinction  between  them  by  the  laws  of  Texas. 

Where  a  petition  was  filed  claiming  certain  negroes,  to  whom  the  defendant 
set  up  a  title  as  being  his  own  property,  and  the  jury  brought  in  a  verdict 
awarding  a  sum  of  money  to  the  plaintiff,  which  was  released,  and  then  the 
court  gave  judgment  that  the  plaintiff  should  recover  the  negroes,  these 
proceedings  were  irregular,  and  the  judgment  must  be  reversed. 

They  cannot  be  assimilated  to  proceedings  in  chancery,  or  treated  a«  such  by 
this  court.  There  is  nothing  like  a  bill  or  answer,  as  prescribed  by  the 
rules  of  this  court,  nor  any  statement  of  the  evidence  upon  which  the  judg- 
ment could  be  revised. 

The  case  must,  therefore,  be  considered  as  a  case  at  law,  the  rules  of  which 
require  that  the  verdict  must  find  the  matter  in  issue  between  the  parties, 
and  the  judgment  must  follow  the  verdict. 

Here  neither  was  the  case,  and  the  errors  being  patent  upon  the  records,  the 
judgment  is  open  to  revision  in  this  court,  without  any  motion  in  arrest  of 
judgment  being  made  or  exception  taken  in  the  court  below.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Texas. 

In  1848,  Butterworth  filed  the  following  petition  against 
Bennett : — 

"  To  the  Honorable  J.  C.  Watrous,  Judge  of  the  District 
Court  of  the  United  States  for  the  District  of  the  State  of 
Texas,  and  which  court  has  also  Circuit  Court  powers. 

"  The  petition  of  Samuel  F.  Butterworth,  who  is  a  citizen 
of  the  State  of  New  York,  against  John  H.  Bennett,  who  is  a 
citizen  of  the  State  of  Texas,  would  respectfully  represent 
unto  *your  honor,  that  heretofore,  viz.  on  the  day  r«^7A 
of  March,  1846,  at  to  wit,  in  the  district  aforesaid,  '- 
he,  your  petitioner,  was  lawfully  seized  and  possessed  of  four 
negroes,  slaves  for  life,  whose  names  and  descriptions  are  as 
follows,  viz. :  Billy,  a  negro  man,  of  a  dark  complexion,  aged 
about  twelve  years,  of  the  value  of  five  hundred  dollars ; 
Lindsey,  a  negro  man,  of  a  dark  complexion,  aged  twenty- 
two  years,  and  of  the  value  of  one  thousand  dollars ;  Betsy, 
a  mulatto  woman,  of  a  light  complexion,  aged  about  thirty 
years,  and  of  the  value  of  eight  hundred  dollars  ;  and  Alex- 
ander, a  boy  of  a  very  light  complexion,  aged  about  four 
years,  and  of  four  hundred  dollars  value,  of  his  own  property. 
And  being  so  possessed,  your  petitioner,  afterwards,  to  wit,  on 

2  Followed.    New   Orleans   R.  R.  Church,  1  Otto,  130 ;  Cmighlin  v.  DiS' 

V.  Morgan,  10  Wall.,  261 ;  New  Orleans  trict  of  Columbia,  16  Id.,  11.     See  also 

7n*.  Co.  V.  Pm<7oto,  16  Id, 386.    Cited.  Butler  v.  Young,  1  Flipp.,  277;  A'oAn 

Sui/dam  V.  Williamson,  20  How.,  433;  v.  Old  Teleg.  Mining  Co.,  2  Utah  T., 

Pomerot/  v.  Bank  of  Indiana,  1  Wall.,  206;  and  further  decision  in  principal 

600;  Rogers  w.  Burlington,  3  Id.,  661 ;  case,  12  How.,  867. 
BcUtimore  f-c.  R.  R.  Co,  y.  Sixth  Presb, 
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tbe  djj  aod  year  aforesaid,  in  the  district  aforesaid,  casually 
lost  the  same  out  of  Lis  p-Udsession,  and  the  same,  afterwards, 
to  wit»  on  tbe  day  aiid  year  aforesaid,  in  the  district  afore- 
said, came  to  the  j»*  '^cNe:^^:«»u  of  the  defendant  by  finding.  And 
your  petitic'Ler  cLirges.  tLat  the  said  defendant,  w^ell  knowing 
the  said  negro  ^li4ve^  to  be  the  propertj'  of  your  petitioner,  and 
of  right  to  beIi.T:g  aud  aj^pertain  to  him,  hath  not  as  jet 
delivered  tbe  al>^ve-Jescribed  negroes,  or  any  or  either  of 
them,  although  often  requested  so  to  do,  to  yonr  petitioner; 
but  hath  hitherto  wholly  refused  so  to  do,  and  hath  detained, 
and  still  doth  detain,  the  same  from  your  petitioner,  who 
says  he  has  received  damages,  by  reason  of  the  detention  of 
the  slaves  aforesaid,  of  five  thousand  dollars. 

**  In  consideratiun  of  the  premises,  your  petitioner  prays 
your  honar  to  grant  him  a  summons,  directed  to  the  marshal 
of  this  district,  aud  commanding  him  to  summon   the   said 
defendant  to  be  and  appear  at  the  next  term  of  this  court,  to 
be  held  for  this  dLstrict,  at  the  city  of  Galveston,  on  the  first 
Monday  in  February  next,  then  and  there  to  answer  the 
allegations  contained  in  this  petition ;  and  that,  upon  the 
trial  of  the  cause,  your  petitioner  may  have  a  judgment  tii 
ivecie  for  the  siiid  negroes,  together  with  damages  for  the 
detention  of  the  same,  and  also  the  costs  of  suit ;  and  such 
other  and  further  relief  graut  in  the  premises  as  shall  be  in 
accordance  with  right  and  justice  ;  and,  as  in  duty  bound,  he 
will  ever  pray,  &c. 

"Samuel  Yergeb,  Attorney  for  Petitioner.** 


To  this  petition  the  defendant  demurred,  pleaded  not 
guilty,  and  filed  two  special  pleas.  The  demurrer  was  after- 
wards overruled,  and  the  two  special  pleas  stricken  out. 

In  June,  1849,  the  defendant  filed  an  amended  answer, 
consisting  of  two  special  pleas.  The  second  was  demurred 
to  by  the  plaintiff,  and  the  demurrer  sustained  ;  so  that  there 
remained  only  the  fii*st  plea,  to  which  the  plaintiff  also 
♦6711  ^®™^^^®J»  ^^^  *l^is  demurrer  was  overruled,  and  he 
J  then  replied.  The  case  then  went  to  trial  upon  this 
plea  and  general  replication.  These  pleadings  have  been 
stated  thus  particularly,  in  order  to  ascertain  what  was  the 
issue  upon  which  the  parties  went  to  trial. 

The  plea  of  the  defendant  set  up  a  title  to  the  slaves  in 
himself;  averring  that  a  dispute  had  existed  between  Butter- 
worth  and  one  John  D.  Amis  and  one  Junius  Amis,  which 
had  been  left  to  arbitration  ;  that  the  referees  had  decided, 
amongst  other  things,  that  Butterworth  should  transfer  cer- 
tain negroes  to  Amis ;  that  Butterworth  delivered  the  negroes, 
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which  were  those  in  question ;  that  Amis  sold  the  negroes  to 
him,  Bennett ;  and  the  plea  concluded  in  this  way  : — 

"  Wherefore  the  said  John  H.  Bennett  says  the  said  four 
negroes  are  his  property,  and  not  the  property  of  the  said 
Butterworth,  and  of  this  he  puts  himself  upon  the  country." 

To  this  plea  Butterworth  replied,  that  all  the  parties  to  the 
submission  and  decision  in  the  plea  set  out  did  not  assent  and 
agree  to  the  same,  and  that  Butterworth  did  not  sell,  convey, 
and  deliver  the  negroes  in  the  petition  mentioned  in  compli- 
ance with  the  terms,  or  any  of  the  terms,  of  the  said  decision. 

Upon  these  allegations  a  jury  was  sworn,  who  found  the 
following  verdict : — 

"  We,  the  jury,  find  for  the  plaintiff  twelve  hundred  dol- 
lars, the  value  of  the  four  negro  slaves  in  suit,  with  six  and  a 
quarter  cent  damages. 

"  C.  C.  Herbert,  Foremanr 

And  thereupon  the  plaintiff,  by  his  attorney,  in  open  court, 
released  the  said  judgment  for  twelve  hundred  dollars  as 
aforesaid.  It  is  therefore  considered  by  the  court,  that  the 
plaintiff  recover  of  the  defendant  the  negro  man  Lindsey,  the 
negro  woman  Betsy  and  her  child,  and  the  negro  boy  Billy, 
the  negro  slaves  in  the  petition  of  plaintiff  mentioned,  and 
also  six  and  a  fourth  cents,  the  damages  by  the  jurors  afore- 
said assessed,  and  also  his  costs  about  his  suit  in  this  behalf 
expended. 

And  thereafter,  to  wit,  on  the  25th  day  of  August,  1849, 
the  following  order  was  made  in  said  suit,  to  wit : — 

"  Samuel  F.  Butterworth  v.  J.  H.  Bennett. 

"  On  this  day  came  on  for  hearing,  by  consent  of  parties, 
the  motion  filed  by  defendant's  counsel,  to  set  aside  the  ver- 
dict, for  reasons  therein  set  forth  ;  after  argument  heard,  the 
*        court  being  sufficiently  advised,  it  is  ordered  that  the  motion 
be  overruled." 

And  afterwards,  to  wit,  on  the  26th  day  of  August,  1849, 
the  following  order  was  made,  to  wit : — 

*"  Samuel  F.  Butterworth  v.  J.  H.  Bennett.  [*672 

"  The  counsel  of  defendant  in  this  cause  tendered  his  bill 
of  exception  to  the  opinion  of  the  court  herein,  which  was 
signed  by  the  judge,  and  ordered  to  be  filed  of  record ;  which 
hUl  of  exceptions  is  in  the  words  following,  to  wit : — 
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•«  United  States  District  Cooit,  District  of  Texas,  Spring 

Term,  1849. 

**  Samuel  F.  Bctterworth  f.  John  H.  Benxbtt, 

*^  Be  it  remeiubered.  that  on  this  day,  the  25th  of  Aognst, 
1849,  the  following  jadgment  was  rendered  in  the  abore- 
named  caose^  to  wit :  On  this  day  came  the  parties,  by  their 
attorneys,  and  thereupon  the  demurrer  of  defendant  to  plain- 
tiff's petition  came  on«  and  was  ai^ed,  and  because  it  seems 
to  the  court  that  the  law  is  for  the  plaintiff^  it  i»  considered 
by  the  court  that  the  demurrer  be  overruled.  And  the  plain- 
tififs  demurrer  to  defendant's  first  and  second  plea  in  his 
amended  answer  at  the  present  term  also  came  on,  and  was 
argued ;  and  because  it  seems  to  the  court  that  on  the  said 
first  plea  the  law  is  for  the  defendant,  it  is  considered  by  the 
court  that  the  demurrer  to  the  said  first  plea  be  overraled ; 
and  the  plaintiff  thereupon  replied  to  said  first  plea.  And 
because  the  law  on  said  second  plea  is  for  the  plaintiff  it  is 
consideied  that  said  demurrer  to  said  plea  be  sustained. 

^  And  upon  motion  of  plaintiff,  by  his  attorney,  it  is  ordered 
that  the  second  and  third  pleas  filed  in  defendajit's  answer  at 
a  former  term  be  stricken  out. 

^  And  thereupon  came  a  jury  of  good  and  lawful  men,  to 
wit,  William  Alexander,  Daniel  Marston,  Alexander  Mooie, 
John  Church,  William  B.  Gayle,  Elisha  B.  Cogswell,  C.  C- 
Herbert,  James  6.  Sheppard,  Ephraim  McLean,  A.  C.  Craw- 
ford, William  6.  Davis,  and  William  M.  Sergeant,  who,  being 
elected,  tried,  and  sworn  well  and  truly  to  try  the  issue  joined, 
after  some  time  returned  into  court  the  following  verdict,  to 
wit :  *  We,  the  jury,  find  for  the  plaintiff  twelve  hundred  dol- 
lars, the  value  of  the  four  negro  slaves  in  suit,  with  six  and  a 
quarter  cents  damages.     C.  C.  Herbert,  foreman.'    And  there- 
upon the  plaintiff,  by  his  attorney,  in  open  court,  released  the 
said  judgment  for  twelve  hundred  dollars,  as  aforesaid.    It  is 
therefore  considered  by  the  court,  that  the  plaintiff  recover 
of  the  defendant  the  negro  man  Lindsey,  the  negro  woman 
Betsy  and  her  child,  and  the  negro   boy  Billy,  the  negro 
slaves  in  the  petition  of  plaintiff  mentioned,  and  also  six  and 
a  fourth  cents,  the  damages  by  the  jurors  aforesaid  assessed, 
and  also  his  costs  about  his  suit  in  this  behalf  expended. 
*6731       *"To  the  entry  of  said  judgment  the  defendant 
-■  objects,  on  the  ground  that  tne  same  is  not  in  accord- 
ance with  the  verdict  of  the  jury ;  but  the  objection  was  by 
the  court  overruled.    The  said  verdict  is  in  words  and  figures 
as  follows  : — '  We,  the  jury,  find  for  the  plaintiff  twelve  hun- 
dred dollars,  the  value  of  tlie  four  negro  slaves  in  the  suit, 
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with  six  and  a  quarter  cents  damages.'  And  the  motion  of 
the  defendant  to  set  aside  said  verdict,  and  for  a  new  trial, 
having  been  heard,  was  by  the  court  overruled.  To  which 
opinion  of  the  court,  as  well  in  causing  said  iudgment  to  be 
sustained  as  in  refusing  to  set  aside  said  verdict,  the  defend- 
ant excepts,  and  tenders  this  his  bill  of  exceptions,  which  is 
signed,  sealed,  and  made  a  part  of  the  record. 

John  C.  Watkous." 

Upon  this  exception,  the  case  came  up  to  this  court,  and 
was  argued  by  Mr.  Johnson  and  Mr,  Harris^  for  the  plain  tiflf 
in  error,  and  Mr,  Walker  and  Mr,  Volnsy  Howard^  for  the 
defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  contended, — 
I.   That  the  verdict  was  illegal,  and  ought  to  have  been  set 
aside. 

1.  It  will  be  seen,  by  reference  to  the  plaintiff's  petition, — 
particularly  to  the  prayer  thereof, — that  this  suit  was  brought 
for  the  recoveiy  of  the  slaves  "  in  specie,"  (not  for  the  recov- 
ery of  their  value,)  and  for  damages  for  their  unlawful  deten- 
tion. The  important  issue,  viz.  whether  the  right  of  property 
was  in  the  plaintiff  or  the  defendant,  was,  in  the  verdict  of 
the  jury,  entirely  omitted.  See  Coffin  v.  Jones^  11  Pick. 
(Mass.),  45. 

2.  It  did  not  embrace  all  the  issues,  which  it  should  have 
done.  See  Crouch  v.  Martin^  8  Blackf.  (Ind.),  266 ;  Patterson 
V.  U,  States,  2  Wheat.,  223 ;  Jewett  v.  Davis,  6  N.  H.,  618. 

3.  It  should  have  found  the  value  of  each  of  the  slaves 
separately. 

II.  That  the  judgment  was  illegal,  because  it  was  not 
responsive  to  the  verdict. 

The  counsel  for  the  defendant  in  error  contended,  that 
This  was  a  suit  by  petition,  under  the  statute  laws  of  Texas, 
for  four  slaves,  claimed  by  plaintiff  below,  and  damages  for 
illegal  detention.  The  suit  was  for  the  specific  slaves,  and 
not  for  their  value.  The  issue  joined  was  as  to  the  ownership 
of  the  slaves;  which  issue  the  jury,  in  fact,  found  for  the 
plaintiff.  If  there  be  any  error  in  form,  it  is  cured  by  the 
verdict,  and  the  amendment  laws  of  Texas.  Act  of  Texas, 
1846,  p.  202,  §  7 ;  p.  366,  §  5 ;  p.  392,  §  104 ;  p.  393,  §  115 ; 
pp.  396,  397,  §§  132,  133. 

*There  is  no  distinction  in  Texas  between  courts  or  r^a^A 
suits  at  law  or  in  equity.     In  the  case  of  slaves,  from  ^ 
their  peculiar  character  as  house-servants,  or  from  tlieir  neces- 
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flaiy  connection  with  p-!antaticMift.  a  lull  in  eqnitT  cult  be  iJeA 
to  compel  their  deiiveiy.  Mmrphff  t.  Cl^rt,  1  Sm.  k  IL 
Of  Lss.^,  22L  An  action  lies  in  Texas  for  the  ^«cific  slaTes 
claimed^  in  which  a  statement  of  the  facts  by  petition  is  aZ 
that  L§  required- 

This  caae  is  not  an  action  of  detinae,  bat  more  closelT  re* 
seinbles  a  replevin,  which  is  not  confined  to  eases  of  c&tzQB 
for  rent.     1  Chit.  PU  16L  162,  1«. 

Tlie  release  of  the  damages  may  have  deprived  the  plaintiff 
of  bis  alternate  right  to  the  monev,  bat  the  waiver  uf  thit 
alternate  right  coold  not  deprive  the  plaintiff  of  his  remedj 
under  the  judgment  for  the  specific  thing. 

The  error,  if  any,  should  have  been  met  by  a  motion  below 
in  arrest  of  judgment;  whereas  the  motion  (under  which  the 
exception  was  taken)  was  to  set  aside  the  verdict,  which  was 
sulistantially  a  motion  for  a  new  triaL,  the  refusal  of  which 
furnishes  no  ground  for  a  writ  of  error. 

The  action  being  by  petition,  in  the  nature  of  a  bill  in 
equity,  for  the  8{iecific  delivery  of  the  slaves,  and  the  jury 
having  found  substantially  the  right  of  pro{)erty  to  be  in  the 
plaintiff,  all  errors  of  form  may  be  disregarded,  and  this  court 
may  enter  now  such  judgment  as  should  have  been  entered 
in  the  court  below  for  the  plaintiSl 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  District  Court  of  the  United 
States  for  the  District  of  Texas. 

The  common  law  has  been  adopted  in  Texas,  but  the  forms 
and  rules  of  pleading  in  common  law  cases  have  been  abol- 
ished, and  the  parties  are  at  liberty  to  set  out  their  respective 
claims  and  defences  in  any  form  that  will  bring  them  before 
the  court.  And  as  there  is  no  distinction  in  its  courts  between 
cases  at  law  and  equity,  it  has  been  insisted  in  this  case,  on 
behalf  of  the  defendant  in  error,  that  this  court  may  regard 
the  plaintiff's  petition  either  as  a  declaration  at  law  or  as  a 
bill  in  equity. 

Whatever  may  be  the  laws  of  Texas  in  this  respect^  they  do 
not  govern  the  proceedings  in  the  courts  of  the  United  States. 
And  although  the  forms  of  proceedings  and  practice  in  the 
State  courts  have  been  adopted  in  the  District  Court,  yet  the 
adoption  of  the  State  j)ractice  must  not  be  understood  as  con- 
founding the  principles  of  law  and  equity,  nor  as  authorizing 
legal  and  equitable  claims  to  be  blended  together  in  one  suit. 
itc^^er\  The  Constitution  of  the  United  States,  in  creating  and 
J  defining  *the  judicial  power  of  the  general  government, 
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establishes  this  distinction  between  law  and  equity ;  and  a 
party  who  claims  a  legal  title  must  proceed  at  law,  and  may 
undoubtedly  proceed  according  to  the  forms  of  practice  in 
such  cases  in  the  State  court.  But  if  the  claim  is  an  equitxi- 
ble  one,  he  must  proceed  according  to  rules  which  this  court 
has  prescribed  (under  the  authority  of  the  act  of  August  23d, 
1842),  regulating  proceedings  in  equity  in  the  courts  of  the 
United  States. 

There  is  nothing  in  these  proceedings  which  resembles  a  bill 
or  answer  in  equity  according  to  the  rules  prescribed  by  this 
court,  nor  any  evidence  stated  upon  which  a  decree  in  equity 
could  be  revised  in  an  appellate  court.  Nor  was  any  equitable 
title  set  up  by  Butterworth,  the  plaintiff  in  the  court  below. 
He  claimed  in  his  petition  a  legal  title  to  the  negroes,  which 
the  defendant  denied,  insisting  that  he  himself  was  the  legal 
owner.     It  was  a  suit  at  law  to  try  a  legal  title. 

The  defendant  (Bennett)  in  his  plea  or  answer  claimed 
under  an  award  to  which  Butterworth  and  a  certain  Junius 
Amis  and  a  certain  John  D.  Amis  were  parties ;  and  averred 
that,  in  execution  of  this  award,  the  said  negroes  had  been 
delivered  by  Butterworth  to  John  D.  Amis  as  his  property, 
and  by  him  afterwards  transferred  to  Bennett  for  a  valuable 
consideration.  To  this  plea  Butterworth  replied,  that  all  the 
parties  to  the  submission  and  decision  in  the  plea  set  out  did 
not  assent  and  agree  to  the  same,  and  that  Butterworth  did 
not  sell,  convey,  and  deliver  the  negroes  in  the  petition  men- 
tioned, in  comphance  with  the  terms,  or  any  of  the  terms,  of 
the  said  decision.  And  upon  these  allegations  a  jury  was 
sworn,  who  found  for  Butterworth  (the  plaintiff  in  the  court 
below)  in  the  following  words :  "  We,  the  jury,  find  for  the 
plaintiff  twelve  hundred  dollars,  the  value  of  the  four  negro 
slaves  in  suit,  with  six  and  a  quarter  cents  damages." 

And  the  record  proceeds  to  state,  that  thereupon  the  plain- 
tiff (Butterworth),  by  his  attorney,  in  open  court,  released 
the  sjiid  judgment  for  $1,200 ;  and  thereupon  the  court  ad- 
judged that  he  recover  of  the  defendant  the  four  negroes 
mentioned  in  his  petition,  and  the  six  and  a  quarter  cents 
assessed  by  the  jury,  and  his  costs. 

It  does  not  appear  whether  any  direction  to  the  jury,  as  to 
the  law  of  the  case,  was  asked  for  by  either  of  the  parties,  or 
given  by  the  court;  we  have  nothing  but  the  pleadings, 
confused  and  loose  as  they  are,  and  the  verdict  and  the  juag- 
ment. 

Now  if  any  thing  is  settled  in  proceedings  at  law  where  a 
jury  is  impanelled  to  try  the  facts,  it  is,  that  the  verdict  must 
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This  caTLse  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Di-%trict  of  Texas,  and  was  arsrned  by  counsel.  On  consider- 
ation wherfrof.  it  is  now  here  ordered  and  adjudged  by  this 
c^jurt,  that  the  jnd^ent  of  the  said  District  Court  in  this 
r^aiiHe  f>e,  and  the  same  is  hereby,  reversed,  with  costs,  and 
that  tliis  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  District  Court,  with  directions  to  award  a  venire  faeiai 
de  fuyvo. 
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MATTERS  CONTAINED  IN  THIS  VOLUME. 


The  references  are  to  the  Star  (*)  pages. 

AGENT. 

See  Commercial  Law. 

1.  Where  the  United  States  and  tlie  Clierokee  nation  agreed  that  the  latter 

should  emigrate  across  the  Mis8issi])pi,  and  tlie  former  pay  the  expenses 
thereof,  and  the  Cherokees  undertook  to  conduct  the  movement  entirely 
by  their  own  agents,  a  person  whose  wagons  had  been  hired  could  not 
hold  the  agent  who  had  hired  them  personally  responsible.  The  owner 
of  the  wagons  knew  that  the  agent  was  a  public  officer,  and  dealt  with 
him  as  such.    Parks  v.  Rosa,  302. 

2.  Wherever  a  contract  or  engagement,  made  by  a  public  officer,  is  con- 

nected with  a  subject  fairly  within  the  scope  of  his  authority,  it  shall 
be  considered  to  have  been  made  officially  and  in  his  public  character, 
unless  the  contrary  appears  by  satisfactory  evidence  of  an  absolute  and 
unqualified  engagement  to  be  personally  liable.    lb. 
APPEAL  OU  ERROR. 

1.  By  the  laws  of  Mississippi,  where  a  joint  action  is  brought  upon  a  bond 

or  note,  the  case  must  be  finally  disposed  of  in  the  court  below,  with 
respect  to  all  the  parties  upon  the  record,  before  it  is  carried  up  to  the 
appellate  court,  otherwise  it  is  in  error.     United  States  v.  Girauitf  22. 

2.  Where  this  error  occurs,  the  practice  of  this  court  is  to  dismiss  the  case 

for  want  of  jurisdiction,  and  remand  it  to  the  court  below  to  be  pro- 
ceeded in  and  finally  disposed  of.    lb, 

8.  Although  a  bill  of  exceptions  is  imperfectly  drawn,  yet  if  this  court  can 
ascertain  the  substance  of  the  facts,  and  the  questions  on  which  the 
judge  instructed  the  jury  are  apparent,  it  will  proceed  to  decide  the 
case.     United  States  v.  Morgan,  164. 

4.  Where  a  vessel  was  libelled  in  the  District  Court  and  sold  by  agreement 
of  parties,  and  the  proceeds  of  sale  amounted  only  to  $8o0,  which  was 
paid  into  the  registry,  this  is  insufficient  to  bring  the  case  within  the 
jurisdiction  of  this  court,  although  an  agreement  by  counsel  was  filed 
admitting  the  value  of  the  vessel  to  be  more  than  two  thousand  dollars. 
Gruner  v.  United  States,  163. 

6.  This  agreement  would  be  evidence  of  the  value  if  nothing  to  the  con- 
trary appeared  in  the  record.  But  the  decision  of  the  court  would  only 
determine  the  right  to  the  proceeds  of  sale,  viz.  $850,  and  the  case  must 
therefore  be  dismissed,  for  want  of  jurisdiction.    lb. 

6.  Where  a  case  is  brought  up  by  an  appeal  from  a  judgment  on  the  com- 

mon law  side  of  the  Circuit  Court,  instead  of  by  a  writ  of  error,  it  must 
be  dismissed.     Bevins  et  al.  v.  liumsaij  et  at.,  185. 

7.  Where  a  judgment  was  rendered  on  tile  26th  of  October,  1848,  and  a  writ 

of  error  allowed  on  the  U)th  of  October,  1848,  but  not  issued  and  filed 
until  the  4th  of  November  following,  more  than  five  years  had  elapsed 
after  rendering  the  judgment,  and  a  writ  of  error  may  be  dismissed  on 
motion.     Brooks  v.  rfoi-ris,  204. 

8.  It  is  the  filing  of  the  writ  which  removes  the  record  from  the  inferior  to 

the  appellate  court ;  and  the  day  on  which  the  writ  may  have  been 
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i&iuf^  br  the  ckrk,  or  lijt  iij  on  vhich  it  is  tested. 
decidlnir  tbe  qut^ii^'n.  It. 
9.  Hy  thr  En^il'h  pracii^c  iiii«  error  nioat  t«  taken  advanuii^e  of  bj  pkm: 
bat  zJLxsitT'hu-^  itj  t!.c  praci:  .-e  of  tLi«  o>art,  m  pnrtj  msLj-  atuI  himteif. 
bj  atoiion.  of  ai.T  driV/t  whiuri  ^pp^r^n  apun  the  record  itself.     H- 

10.  Where  a  r-a.^  was  d:«ni:^««d  br  this  er»an  for  want  of  a  citatioiL.  asd  the 

p;a.ntjtt  in  error  «G«ni  oat  anviutrr  wnt,  and  applied  to  tliis  cooit  for  a 
•bperK-'it-ac  to  »:Ar  execa:l«fn  in  tlie  court  below,  the  mpplicatioD  cm- 
Dot  be  jrranted.     If  k  r»  t.  R'^u,  2i4- 

11.  'Ifiif  court  b  not  autf.orize^i  to  inant  a  supersedeas  miless  the  writ  of 

error  ha«  been  ftued  out  «i:iiin  ten  dar*  after  the  rendition  of  the  j^df- 
ni«.'nt,  and  in  e<informitv  vith  the  fvoridons  of  the  twentr-third  sectiua 
of  the  act  of  17>(».     A. 

12.  Where  the  a«]miraItT  c*^«art  d^rrerV  that  a  rcssel  should  patyr  salraire  to 

the  amount  of  uije  tif  ih  of  her  vaiue.  and  that  Talne  was  afaown  to  be 
^2.*>^?,  an  appeal  lu  tLi&  court  woold  not  lie,  for  want  of  jnrisdJctiuB. 
Si>*'tr  T.  Ptor^^  'ST2.. 

1'!.  It  is'ihe  amount  of  salvage,  and  not  of  the  ressel,  which  testa  the  jnrif- 
(liction  ;  the  salvage  only  being  in  controrerij.     ib. 

14.  Tiie  nia^ter  could  not  properly  repre^nt  (without  special  aathoritv/  the 
con«iimee«  of  the  cargo  who  hml  re*€*iTed  their  respective  cf>us\ ^imvnts 
beforp  the  filing  of  the  libel.  They  lived  in  the  place  where  the  court 
wa«  ht'M.  and  ou»;ht  to  have  represented  their  own  interests.     /A. 

lo.  The  HKiirter.  therefore,  cannot  ap[>ear  for  them  all  conjointly,  ^nd  in 
this  ca&e  the  amount  of  salvage  to  be  paid  by  the  laing'est  consignee 
would  he  onlv  ^l,l:i*).XK     Ih. 

Its.  Neither  the  salvage  upon  the  vessel  or  cargo,  therefore,  is  snlBcient  in 
amount  to  bring  the  case  within  the  juri»diction  of  this  cotirt.     Ib. 

17.  The  fifty-fourth  rule  of  this  court,  requiring  an  appearance  to  be  entered 
on  or  iKffore  the  second  day  of  the  term  next  succeeding  that  at  which 
the  case  is  docketed,  does  not  include  an  adjourned  term ;  but  applici 
only  to  regular  terms.     Larinan  r.  I'isdale**  Heirs,  586. 
ArrORNEY. 

1.  Under  what  circumstances  an  attorney  is  not  at  liberty  to  pnrchaie  a 
judgment  which  he  himself  has  been  the  agent  to  recover,  see  Stoettm 
T.  Ford,  2:32. 
BANKRUPTCY. 

1.  A  decree  in  bankruptcy,  passed,  in  1843,  by  the  District  Court  of  the 

United  States  for  the  Kastem  District  of  Ix)iu8iana,  did  not  pass  to  the 
assignee  the  title  to  a  house  and  lot  in  the  city  of  Galveston  and  State 
of  Texas,  which  house  and  lot  were  the  property  of  the  bankrupt 
Oakeif  V.  Bennett,  :W. 

2.  Texas  was  then  a  JForeign  State,  and  whatever  difference  of  opinion  there 

may  be  with  respect  to  the  extra-territorial  operation  of  a  bankrupt 
law  upon  personal  property,  there  is  none  as  to  its  operation  upon  real 
estate.  This  court  concurs  with  Sir  William  Grant,  in  14  Vesey,  637, 
that  the  validity  of  every  disposition  of  real  estate  must  depend  upon 
the  law  of  the  country  in  which  that  estate  is  situated.  Ih. 
8.  Besides,  the  deed  made  by  the  assignee  in  bankruptcy  to  one  of  the  par- 
ties in  the  present  cause  was  not  made  conformably  with  the  laws  of 
Texas ;  and  letters  of  administration  upon  the  estate  of  the  bankrupt 
had  been  taken  out  in  Texas  before  the  fact  of  the  bankruptcy  was 
known  there ;  and  the  creditors  of  the  estate  in  Texas  had  a  better  lieo 
upon  the  property  than  the  assignee  in  I^uisiana.    lb. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
See  Commercial  Law. 

CHANCERY. 
1.  Where  a  deed  was  executed  by  an  aged  woman,  the  sole  surviving  execu- 
trix of  her  father,  with  power  under  the  will  to  sell,  with  a  view  to  put 
an  end  to  a  long  family  litigation  in  which  some  judgments  had  been 
obtained,  and  other  suits  were  then  existing,  and  who  owned  the  whole 
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or  nearly  the  whole  of  tlie  residuary  interest  of  tlie  estate ;  and  tlic 
settlement  was  made  with  deliberation,  and  under  adrice  of  business 
friends,  and  the  consideration  of  the  deed  was  a  sum  of  money  in 
'  hand,  with  a  stipulation  on  the  part  of  the  grantee,  that  he  would  pay 

'  over  any  surplus  which  the  lands  might  yield  after  paying  all  reasona- 

ble expenses  and  legal  claims, — this  deed  cannot  be  set  aside  on  the 
ground  of  fraud.     Cfratz's  Executors  et  al.  v.  Cohen  et  al.,  1. 
L  2.  The  bill  below  must  be  dismissed,  unless  it  be  so  amended  as  to  include 

all  the  parties  interested,  and  be  confined  to  a  claim  for  the  surplus  of 
the  proceeds  of  the  lands,  after  paying  reasonable  expenses  and  legal 
claims,    lb. 

3.  Where  a  bill  in  chancery  alleges  that  certain  lands  were  entered  in  the 

name  of  a  third  person,  with  a  view  to  cover  them  from  the  creditors 
of  the  person  who  had  entered  them,  and  this  allegation  is  denied  in 

r  the  answer  and  not  sustained  by  proof,  the  bill  pi-o  tanto  must  be  dis- 

c  missed.     McCoy  v.  Rhodes,  VM. 

4.  But  where  the  party  enteri-d  the  lands  in  his  own  name,  and  afterwards 

conveyed  them  to  this  third  person,  but  the  deed  to  the  third  person 
was  not  recorded  until  after  a  judgment  had  been  obtained  by  a  credi- 
tor,  and  recorde<l  in  the  parish  where  the  land  lies,  against  the  part}' 
I  who  made  the  entry,  it  will  not  be  sufficient  merely  to  set  up  in  the 

r  answer  that  this  third  person  furnished  the  money  with  which  to  pur- 

chase the  lands.  The  equity  must  be  proved.  Ih. 
6.  By  the  laws  of  Louisiana,  no  notarial  act  concerning  immovable  prop- 
erty has  effect  against  third  persons  until  it  shall  have  been  recorded 
in  the  office  of  the  judge  of  the  parish  where  such  property  is  situated. 
Therefore,  where  there  was  a  judgment  against  the  holder  of  the  legal 
title,  rendered  in  the  intermediate  time  between  the  execution  of  a  deed 
and  its  being  recorded,  and  the  judgment  was  first  recorded,  the  subse- 
quent recording  of  the  deed  could  not  abrogate  the  lien  of  the  judg- 
ment,    lb. 

6.  The  forty-seventh  and  forty-eighth  rules  of  chancery  practice  explained. 
lb. 

7.  Under  what  circumstances  a  court  of  equity  will  hold  a  purchase  from  a 
factor  responsible  to  the  principal,  see  Warner  v.  Martin,  209. 

8.  The  Constitution  of  the  United  States  has  recognized  the  distinction 
between  law  and  equity;  and  it  must  be  observed  in  the  federal  courts, 
although  there  is  no  distinction  between  them  by  the  laws  of  a  State. 
Bennett  v.  Butterworth,  669. 

9.  Where  the  record  does  not  show  that  the  case  was  conducted  as  a  chan- 
cery case,  it  cannot  be  treated  as  such.    lb, 

COLLECTORS  OF  CUSTOMS. 

1.  Where  a  collector  received  treasury-notes  in  payment  for  duties,  which 
were  cancelled  by  him,  but  afterwards  stolen  or  lost,  altered,  and  then 
received  by  him  again  in  ])ayment  for  other  duties,  he  is  responsible  to 
the  government  for  the  amount  thereof.     United  States  v.  Morgan,  164. 

2.  So  also  he  is  responsible,  to  a  certain  extent,  where  treasury-notes  were 
received  by  him  in  payment  for  duties,  cancelled,  but  lost  or  purloined 
(without  his  knowledge  or  consent)  before  being  placed  in  the  post- 
office  to  be  returned  to  the  Department.    Ih. 

H.  And  this  is  so,  whether  the  notes  be  considered  as  money  or  only  evi- 
dences of  debt  by  the  l>easury  Department.    lb. 

4.  But  the  extent,  above  mentioned,  to  which  his  responsibility  goes  is  to 
be  measured  by  a  jury,  who  are  to  form  their  judgment  from  the  dan- 
ger of  the  notes  getting  into  circulation  again,  the  delay  and  incon- 
renience  in  obtaining  the  proper  vouchers  to  settle  accounts,  the  want 
of  evidence  at  the  liepartment  that  the  notes  had  been  redeemed,  or 
from  any  other  direct  consequence  of  the  breach  of  the  collector's 
bond.  Tb. 
COMMERCIAL  LAW. 

1.  Where  a  bill  of  exchange  had  upon  it  the  forged  indorsement  of  the 
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3.  Ab4  wtatnr  UJt  poTLZLue  «a«  Bade-  froM  the  factor's  dcik.  v^a 

Wf t  t/T  tr^e  i^rf.f^  m  c:fearf<e  of  tbe  Lmiibuj.  thi*  ws  mm.  ad^i>; 
•on  for  arol'^iag  Hbt  Hde ;  bccasse  m  fiKtor  eaoaot  <kfefaxe  Li« 
itr  «.ti>>oi  ibe  aMCrot  of  the  principAL    /^. 

4.  A  fai.-tor  or  aet^nt,  «bo  haj  power  to  kU  the  produce  of  ki»  pi 

has  DO  (^>«er  to  affect  the  pmipertT  hr  toni<><i»iT  pic^iciiic  it  at 
ritr  or  tati^factioo  for  a  detyt  of  hit  own,  and  it  it  of  no 
that  the  pied^e«  »  ifnorant  of  the  factor^c  not  bon^  the 
U  tf«e  izjLU^T  ha«  a  lien  apoo  tlie  good«,  be  maj  pied^ 
aifKiunt  of  l.ii  iien.     /6. 

6.  Under  anj  of  tbe«e  irrp?nlar  tramfera,  a  court  of  equity  vill  compel  tj 
hol'Jer  to  gi re  an  mcc*>nii\  of  the  properrr  vhieh  1^  holds.    7£. 

6.  Nor  can  a  factr^  sell  tite  merchandise  of  his  prim.-if«al  to  a  civditor  of 
the  factor  in  pajment  of  an  antecetlent  debt.  Sncb  a  transfer  is  iK>c  a 
sale  in  the  iegal  acceptation  of  that  term.     /A. 

1.  The  power  of  a  factor  explained.     Ih. 

b.  'litem;  principles  of  the  common  law  are  sustained  bj  a  statote  of  tbe 
State  of  New  York  passed  in  April,  1830  (3  Revised  Laws,  Appeadix. 
p.  111;.    Ih. 
CONFLICT  OF   LAWS. 

L  A  decree  in  bankruptcj,  passed  bj  tlie  District  Court  of  the  United 
8tate«  for  the  Eastern  District  of  Louisiana,  did  not  pass  to  tbe  a^«igTM« 
the  title  to  a  boose  and  lot  in  the  city  of  Galveston  and  State  of  Tejuis, 
which  house  and  lot  were  the  property  of  the  bankrupt.  Oatew  r. 
henneU,  33. 

2.  Texas  was  then  a  foreign  State,  and  a  bankrupt  law  can  hare  no  extra- 

territorial ofieration  upon  real  estate.    lb. 

3.  Besides,  the  dcK>d  made  by  the  assignee  in  bankroptcy  to  the  claimant 

was  not  made  conformably  with  the  laws  of  Texas;  and  letters  of 
administration  upon  the  esute  of  the  bankrupt  had  been  taken  oat  in 
Texas  before  the  fact  of  the  bankruptcy  was  known  there ;  and  the 
creditors  of  the  estate  in  Texas  had  a  better  lien  upon  the  property 
than  the  assignee  in  Louisiana.    lb. 

4.  By  the  laws  of  Louisiana,  no  notarial  act  concerning  immorable  property 

has  effect  against  third  persons,  until  it  shall  hare  been  recorded  in 
the  office  of  the  judge  of  the  parish  where  such  property  is  situated. 
Ilierefore,  where  there  was  a  judgment  against  the  holder  of  the  legal 
title,  rendered  in  the  intermediate  time  between  the  execution  of  a 
deed  and  its  being  recorded,  and  the  judgment  was  first  recorded,  tbe 
subsequent  recording  of  the  deed  could  not  abrogate  the  lien  of  tbe 
judgment.     McCoif  r.  Rhodes^  131. 
CONSTITUTIONAL  LAW. 
1.  A  statute  of  the  State  of  New  York  provides,  that,  where  joint  debtors 
are  sued,  and  one  is  brought  into  court  on  process,  if  judgment  shall 
pass  for  plaintiff,  he  shall  have  judgment  and  execution  not  only  against 
the  party  brought  into  court,  but  also  against  other  joint  debtors  named 
in  the  original  process,  in  the  same  manner  as  if  they  had  all  been  taken 
and  brought  into  court  by  virtue  of  such  process ;  but  it  shall  not  be 
lawful  to  issue  or  execute  any  such  execution  against  the  body  or 
against  the  sole  property  of  any  person  not  brought  into  court.    iyArc$ 
V.  Ketchum,  166. 
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2.  Where  a  judgment  was  given  in  New  York  against  two  partners,  one  of 

whom  resided  in  Louisiana  and  was  never  served  with  process,  and  an 
action  was  brought  against  him  in  Louisiana  upon  this  judgment,  a 
peremptory  exception,  in  the  nature  of  a  demurrer,  that  "  the  judgment 
sued  upon  is  not  one  upon  which  suit  can  be  brought  against  the  de- 
fendant in  this  court,"  was  well  founded.    76. 

3.  Congress  did  not  intend,  by  the  act  of  1790,  to  declare  that  a  judgment 

rendered  in  one  State  against  the  person  of  a  citizen  of  another,  who 
had  not  been  served  with  process  or  voluntarily  made  defence,  should 
have  such  faith  and  credit  in  every  other  State  as  it  had  in  the  courts 
of  the  State  in  which  it  was  rendered.    lb. 

4.  Before  the  admission  of  Texas  into  the  Union,  that  State  passed  many 

laws  upon  the  subject  of  head  rights  to  land,  the  general  object  of 
which  was  to  ascertain  and  secure  valid  titles,  and  prevent  frauds,  by 
acts  of  limitation  and  by  the  establishment  of  boards  of  commissioners 
to  separate  the  bad  from  the  good  titles.  League  v.  X>e  Young  et  al.,  186. 
6.  In  the  constitution  adopted  just  before  her  admission  into  the  Union, 
there  was  an  article  annulling  fraudulent  certificates,  and  opening  the 
courts,  up  to  a  certain  day,  to  suitors  for  the  investigation  of  their 
claims.    lb. 

6.  It  was  perfectly  competent  for  the  people  of  Texas  to  pass  these  laws  and 

adopt  this  constitution,     lb. 

7.  Moreover,  they  were  all  passed  before  the  Constitution  of  the  United 

States  had  any  operation  over  Texas,  and  cannot  therefore  be  in  con- 
flict with  any  of  its  provisions.     lb. 

8.  The  legislature  of  the  Territory  of  Iowa  passed  a  law  directing  a  court 

to  decide  matters  of  fact  without  the  intervention  of  a  jury.    This  was 

inconsistent  with  the  Constitution  of  the  United  States.     Webster  v. 

Beid,  437. 
CUTTING  TIMBER  ON  PUBLIC  LANDS. 
1.  The  United  States  have  a  right  to  bring  an  action  of  trespass  quare 

clausum  /regit  against  a  person  for  cutting  and  carrying  away  trees 

from  the  public  lands.     Cotton  v.  United  States,  229. 
DEEDS. 

When  set  aside.    See  Chancbry. 
DEMURRER  TO  EVIDENCE. 

See  Evidence. 
DEPOSITIONS. 

1.  The  act  of  Congress  passed  on  the  24th  of  September,  1789  (1  Stat,  at  L., 

88,  89),  provides  that  ex  parte  depositions  may  be  taken  before  a  judge 
of  a  County  Court.     Fowler  v.  Merrill^  376. 

2.  Where  a  Probate  Court  is  organized  for  each  county  in  a  State,  is  a  court 

of  record,  and  has  a  seal,  it  is  sufficient  if  a  deposition  under  that  act  be 

taken  before  a  judge  of  the  Probate  Court    76. 
EQUITY. 

See  Chancery. 
ERROR. 

See  Appeal  and  Esrob. 
ESTATES  TAIL. 

1.  In  1786  the  legislature  of  New  York  passed  a  law  declaring  that  "all  es- 

tates tail  shall  be,  and  hereby  are,  abolished  " ;  and  if  any  person  should 
thereafter  become  seized  in  fee  tail  of  any  lands,  tenements,  or  heredita- 
ments by  virtue  of  any  device,  &c.,  he  should  be  deemed  to  have  become 
seized  in  fee  simple  absolute.     Van  Rensselaer  v.  Kearney ,  297. 

2.  This  included  an  estate  tail  in  remainder,  as  well  as  one  in  possession. 

The  courts  in  New  York  have  so  decided,  and  this  court  aaopts  their 

construction.    76. 
8.  The  remainder-man  dying  during  the  lifetime  of  the  life  tenant,  the  latter, 

being  the  father,  inherited  from  the  son  a  fee  simple  absolute.    lb. 
4.  Whilst  the  remainder-man  was  yet  alive,  the  life  tenant  sold  the  property 

and  conveyed  it  to  the  vendee  by  a  deed  which,  according  to  its  true 
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L  K',»  fir  •hi*  »••»  "if  &  f«*m*  nv-^rt  anmnnr  :u  m  it* kai> wie^itfiuimi    .i  *at 
.•nr-^TTT'' f.n   -f  lae  will    jf  ii^r  ancescar.  te»    W~-sfifc-^'»*w«r'#  Z^sart  ▼ 

^  -^la.  7  t.^  •t»-i  lauoasc  my  *r,-.»2r»rn  ' .  anit  iatt  3i  -^  si«o  ta«?  :  •-•  •- 
h"r  •iATi**?     ■•  'n  *«i'h.  -f  317  iaT:p.vr»  &  ^uL'  2Tcr  ■-•f  lanif.  ' — -"tit-    as' 

"^Tu-.RT  Vj  «t;:  -US  ri?*  st^i-ii-.iw  o^  me  2e«t»ror      /?. 
3    W*i«*ii  «»i**H  v-»*  T.i-n7  »  3Tr*riri»*t  it  iiiv»t  h«»  nf  facts  ^nenttn^*^ -^^  w— i 
•r.T  2*^-i*ra*  i^^-'»Ar>t;oc  or  visia««  exnreflRd  bT  m  lestBfiar  for  tinf  csd**- 

4.  H'.w  f»r  a. -^  i,»-»#:vr.«?«-  '▼  a  f-rme  cn-rert  b  e^ideaee  of  »CT*«ai'f«"ii  'rf  « 

rrvrjiTnr-:..-ii  of  a  wul.     /i. 
$.  A  ii^-ari.  par***;'-©  -anro*  be  pfMumg*!.  wfcere  f«r;!t  partftioa  is.  b^"  I«^.  a 

ma'T'^r  of  r**.*-.ri.     /  . 
fp.  Thfr  i>-.tr:r.»'  'A  pr»--»;*ir.Tt:--,fi  as  to  record?  expliiced.     /^. 

7.  In  •*'.'r.*'  of  'h*-  *»!;»'#-•  i:  :*  tr.ir  practir*-.  after  :h*  eriii^rre  of  t**»  rLna"- 

M  cio*!^,  if  it  •h*  d^ff-r-'iiBt  ro  prar  the  cr»irt  to  bKtnict  tfc*  jo^  trat 
tl.'-Tv-  la  CK>  t^-^Af-Tsrfz  GpTiQ  vhich  tb^T  can  I&ikI  a  Tenlict  for  tb«r  pLAmtut 

8.  TT.i*  »  f^iirai^^r.:  lo  a  d^rniinTer  to  the  eTiiience.  an*!  such  an  iiisti ml t?'*B 

oazht  to  be  iriTtu  w*»^'r>-T<?T  t^^  f-T-.i*ir*«*  f«  no»  I*  jjalir  «iificieflt  to  *«▼* 
a«  a  foandatK>n  of  a  rerdkrt  for  the  piaintifL     Ih. 

9.  The  a/rt  of  Contrrv*.  pa<9e<i  on  the  24th  of  Septt-mber.  17»  f  1   Scat,  at 

L.,  W«.  K«  .  j*Tori^.*-*  that  ^j^  /'*"**  *!efo«irion«  maj  be  taken  before  a 
JH'life  of  a  r  oiin'v  Coart.     F^.'^'^r  r.  M^-^  ",  375. 

10.  Where  a  I'rohatf  Court  is  orsranized  for  each  eonntrin  a  State,  ia  a  eovrt 

of  rec'orrJ,  and  haa  a  »eal,  it  u  sufficient  if  a  depoeition  amier  that  act 
\rfr  taken  \>*-ir>T*'  a  ju'lee  of  the  Proh»ate  Court.     Ih. 

11.  A  d#-<-d  made  hx  an  offir-er  anthorixed  to  sell   for  taxes,  when   it  riww 

Qpon  itii  iAi'^  that  the  offif-er  exceeded  his  anthoritr,  is  not  admiasibie 
in  eridenw.     M'Mtrt  r.  Br-p-rn.  414. 

12.  Where  a  con  tractor  cntratred  to  huild  a  hoiise  for  a  certain  sun  of  money, 

and  the  owner  of  the  hon.«e,  when  sned,  offered  to  prore  that  there 
were  rarioiiii  ofiii««ionti  in  the  work  stipalated  to  be  done,  and  portions 
of  the  work  were  done  in  a  defi-ctiTe  manner,  not  being  as  well  done  as 
contractf'd  for,  and  f\\ti\  a  l>ili  of  particular*  of  these  omissions  and  de- 
fects by  way  of  set-ofT,  tliis  evidence  was  admissible.  Van  Bwrem  t. 
DifffftM,  4^J1. 

13.  Tlie  old  njle,  that,  wliere  a  party  shall  hare  been  in jured,  either  by  a  par- 

tial failure  of  con^t'irration  for  the  contract,  or  by  the  non-fulfilment 
of  the  contract,  or  liv  a  breach  of  warranty,  he  must  be  driren  to  a  cross 
action,  has  lx*en  much  relaxed  in  later  times.  Hie  case  of  Witkert  r. 
(Jreene  (9  How.,  213)  referred  to  and  reaffirmed.    lb, 

14.  Where  the  contract  proTided  that,  if  the  house  were  not  ffaiished  by  a 

certain  day,  a  deduction  of  ten  per  cent,  from  the  price  should  be  made, 
and  the  defendant  offered  eridence  to  prore  that  this  forfeiture  was  in- 
tended by  the  parties  as  liquidated  damages,  the  evidence  was  properly 
rejected.  It  would  hare  been  irregular  in  the  court  to  go  ont  of  the 
terms  of  the  contract.  Unless  the  forfeiture  had  been  expressly  adopted 
by  the  parties  as  the  measure  of  injury  or  compensation,  it  would  have 
been  irregular  to  receive  the  evidence  where  the  Inqtiiiy  was  into  the 
essential  justice  and  fairness  of  the  acts  of  the  parties.     Ih. 
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15.  Where  Uie  defendant  offered  to  prove  that  certain  work  which  he,  the  de- 
fendant, liad  caused  to  be  done  by  a  third  person,  was  usual  and  prox)er, 
and  necessary  to  the  completion  of  the  house,  this  evidence  was  properly 
rejected.  He  should  have  proved  that  it  came  within  the  contract.  So, 
also,  evidence  was  inadmissible  that  the  defendant,  in  presence  of  the 
plaintiff,  insisted  upon  its  being  within  the  contract ;  for  this  would 
have  been  making  the  defendant  the  judge  in  his  own  case.    lb, 

10.  Mere  acquiescence  by  the  contractor  in  the  defendant's  causing  certain 
work  to  be  done  by  a  third  person,  will  not  exclude  the  contractor  from 
the  benefit  of  having  further  time  allowed  to  finish  the  house.  It  was 
not  necessary  for  him  to  make  a  special  agreement  that  further  time 
should  be  allowed,  in  consequence  of  the  delay  caused  by  this  extra 
work.    lb, 

17.  Where  a  witness  was  examined  for  the  plaintiff,  and  the  defendant  offered 
in  evidence  declarations  which  he  had  made  of  a  contradictory  charac- 
ter, and  then  the  plaintiff  offered  to  give  in  evidence  others,  affirmatory 
of  the  first,  these  last  afiirmatory  declarations  were  not  admissible,  be- 
ing made  at  a  time  posterior  to  that  at  which  he  made  the  contradictory 
declarations  given  in  evidence  by  the  defendant.  Conrad  v.  Griffey, 
480. 
EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  a  creditor  brought  an  action  against  an  executrix  in  the  Circuit 

Court  of  the  United  States  for  Louisiana,  and  the  petition  only  averred 
that  the  petitioner  was  shown  to  be  a  creditor  by  the  accounts  in  the 
State  court  which  had  jurisdiction  over  tlie  estates  of  deceased  per- 
sous,  and  then  proceeded  to  charge  the  executrix  with  a  devastavit, 
and  exceptions  were  taken  to  the  petition  as  insufficient,  these  excep- 
tions must  be  sustained.     McGiU  v.  Armour^  142. 

2.  The  petition  should  have  gone  on  to  allege  further  proceedings  in  the 

State  court  analogous  to  a  judgment  at  common  law,  as  a  foundation 
of  a  claim  for  a  judgment  against  the  executrix  de  bonis  propriiSf  sug- 
gesting a  devastavit.    lb, 

3.  The  laws  of  Louisiana  provide  for  compelling  the  executrix  to  file  a  tab- 

leau of  distribution,  which  is  a  necessary  and  preliminary  step  towards 
holding  the  executrix  personally  responsible.  The  petition,  not  having 
averred  this,  was  defective,  and  the  exceptions  must  be  sustained.    Jb, 

FACTOR. 

See  Commercial  Law. 

FEME  COVERT. 
See  Wills. 

FRAUD. 
1.  Where  a  deed  was  executed  by  an  aged  woman,  the  sole  surviving  exec- 
utrix of  her  father,  with  power  under  the  will  to  sell,  with  a  view  to 
put  an  end  to  a  long  family  litigation  in  which  some  judgments  had 
been  obtained,  and  other  suits  were  then  existing,  and  who  owned  the 
whole  or  nearly  the  whole  of  the  residuary  interest  of  the  estate ;  and 
the  settlement  was  made  with  deliberation,  and  under  advice  of  busi- 
ness friends,  and  the  consideration  of  the  deed  was  a  sum  of  money  in 
hand,  with  a  stipulation  on  the  part  of  the  grantee,  that  he  would  pay 
over  any  surplus  which  the  lands  might  yield  after  paying  all  reason- 
able expenses  and  legal  claims, — ^this  deed  cannot  be  set  aside  on  the 
ground  of  fraud.     Gratia  Executors  v.  Cohen,  1. 

JOINT  DEBTORS. 

See  CoNBTiTUTioiTAL  Law. 

JUDGMENT. 
1.  A  statute  of  the  State  of  New  York  provides,  that,  where  joint  debtom 
are  sued  and  one  is  brought  into  court  on  process,  if  judgment  shall 
pass  for  plaintiff,  he  shall  have  judgment  and  execution  not  only 
against  the  party  brought  into  court,  but  also  against  other  joint  debt- 
ors named  in  the  original  process,  in  the  same  manner  as  if  they  had 
all  been  taken  and  brought  into  court  by  virtue  of  such  prooeu ;  bat  it 
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•bail  not  be  Ijiwf  td  to  issue  or  execute  any  such  execution  against  the 
body  or  against  the  sole  property  of  any  permn  not  broaght  into  coort 

I/Arctf  T.  Ketchum,  165. 

2.  Where  a  judgment  was  given  in  New  York  against  two  partnen,  one  oi 

whom  resided  in  Louisiana,  and  was  never  serred  with  process,  and  sn 
action  was  brought  against  him  in  Louisiana  upon  this  judgment,  s 
peremptory  exception,  in  the  nature  of  a  demurrer,  ''that  tbe  judg- 
ment sued  upon  is  not  one  upon  which  suit  can  be  brought  against  the 
defendant  m  this  court,"  was  well  founded.    lb. 

3.  Congress  did  not  intend,  by  the  act  of  1790,  to  declare  that  a  judgment 

rendered  in  one  State  against  the  person  of  a  citizen  of  another,  who 
had  not  been  served  with  process,  or  voluntarily  made  defence,  should 
have  such  faith  and  credit  in  every  other  State  as  it  had  in  the  courts 
of  the  State  in  which  it  was  rendered.    lb. 

4.  Where  there  was  a  judgment  which  had  been  recorded  under  the  laws  of 

Louisiana,  and  thus  made  equivalent  to  a  mortgage  upon  the  property 
of  the  debtor,  and  the  plaintiff  assigned  this  judgment,  and  was  then 
himself  sued  and  had  an  execution  issued  against  him,  his  rights  under 
the  recorded  judgment  could  not  be  sold  under  this  execution,  becauee 
he  had  previously  transferred  all  those  rights.  Stockton  v.  Ford,  232. 
6.  It  was  not  necessary  for  an  assignee  of  this  recorded  judgment,  who  was 
defending  himself  in  chancery,  by  claiming  under  the  assignment,  to 
notice  in  his  pleading  an  allegation  in  the  bill  that  a  release  of  the 
judgment  was  improperly  entered  upon  the  record.  His  assignment 
was  not  charged  as  fraudulent.    lb, 

6.  The  attorney  who  had  recovered  the  judgment  which  was  thus  recov- 

ered and  assigned,  was  not  at  liberty  to  purchase  it  when  his  client 
became  sued  and  execution  was  issued  against  him.    lb, 

7.  According  to  the  practice  in  Pennsylvania,  where  a  defendant  pleads  set- 

off, the  jury  are  allowed  to  find  in  their  verdict  the  amount  that  tbe 
plaintiff  is  indebted  to  the  defendant,  and  according  to  their  mode  of 
keeping  records  this  result  is  entered  by  way  of  note ;  e.  g.  "  new  trial 
refused  and  judgment  on  the  verdict"    Reeside  v.  Walker,  272. 

8.  Although  this  may  be  a  good  record  in  the  courts  of  Pennsylvania,  it 

does  not  follow  that  it  is  so  in  the  courts  of  the  United  States.    7ft. 

9.  The  effect  of  such  a  judgment,  that  the  plaintiff  is  indebted  to  the 

defendant,  is  merely  to  lay  the  ifoundation  for  a  scire  Jacias  to  try  this 
new  cause  of  action,    lb. 

10.  Where  the  United  States  were  the  plaintiffs,  and  a  verdict  was  rendered 

that  they  were  indebted  to  the  defendant,  and  an  application  was  made 
for  a  mandamus  to  compel  the  Secretary  of  the  Treasury  to  credit  tbe 
defendant  upon  the  books  of  the  Treasury  with  the  amount  of  the 
verdict,  and  to  pay  the  same,  the  mandamus  was  properly  refused  by 
the  Circuit  Court.  For  a  mandamus  will  only  lie  against  a  ministerial 
officer  to  do  some  ministerial  act  where  the  laws  require  him  to  do  it 
and  he  improperly  refuses  to  do  so.    lb, 

11.  Besides,  there  was  no  appropriation  made  by  law,  and  no  officer  of  the 

government  can  pay  a  debt  due  by  the  United  States  without  an  appro- 
priation by  Congress.    lb. 

12.  To  sanction  a  judgment  under  a  plea  of  set-off  would  virtually  be  allow- 

ing the  United  States  to  be  sued,  which  the  laws  do  not  allow.    lb. 

18.  It  is  the  uniform  practice  of  the  Federal  and  State  courts  in  Tennessee 
to  test  executions  as  on  the  first  day  of  the  term ;  and  as  between 
creditors,  the  lien  attaches  equally  to  all  the  judgments  entered  at  the 
same  term.     CUments  v.  Berry ^  398. 

14.  Where  a  judgment  by  default,  in  an  action  upon  a  promissory  note,  was 
entered  upon  the  8th  day  of  the  month,  but  not  fully  entered  up  as  to 
the  amount  due  until  the  10th,  and  upon  the  10th,  a  few  minutes  be- 
fore the  court  opened,  the  debtor  recorded  a  deed  of  trust  conveying 
away  all  his  property,  this  deed  cannot  defeat  the  lien  of  the  judg- 
ment,   lb. 
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15.  The  judgment  by  default  created  the  lien;  it  was  a  mere  clerical  duty 

to  calculate  and  enter  up  the  amount  due.    lb. 

16.  To  note  the  precise  time  when  deeds  are  left  for  record  is  attended  with 

no  difficulty  as  between  deeds;  but  to  settle  the  exact  comparatiye 
creation  of  a  lien  between  a  recorded  deed  and  a  judgment  by  a  court 
is  attended  with  much  embarrassment  The  timepiece  of  the  register 
cannot  settle  the  validity  or  invalidity  of  a  judgment  lien.    lb. 

17.  The  process  act  of  1828,  passed  by  Congress,  refers  to  State  laws  for  the 

creation  and  effect  of  liens ;  but  the  preparatory  steps  by  which  they 
are  created  depend  upon  the  rules  adopted  by  the  United  States 
courts.    lb. 

18.  Where  the  legislature  of  the  Territory  of  Iowa  directed  that  suits  might 

be  instituted  against  "  the  owners  of  the  Half-breed  lands  lying  in  Lee 
County/'  notice  thereof  being  given  through  the  newspapers,  and 
judgments  were  recovered  in  suits  so  instituted,  these  judgments  were 
nullities.     Webster  v.  Reid,  437. 

19.  There  was  no  personal  notice  to  individuals,  nor  an  attachment  or  other 

proceeding  against  the  land,  until  after  the  judgments.    lb. 

20.  The  law  moreover  directed  that  the  court  should  decide  without  the 

intervention  of  a  jury  to  determine  matters  of  fact.  This  was  incon- 
sistent  with  the  Constitution  of  the  United  States.    76. 

21.  The  court  below  erred  in  not  permitting  evidence  to  be  offered  to  show 

that  the  judgments  were  fraudulent.  It  erred  also  in  not  allowing  the 
defendant  to  give  his  title  in  evidence.    lb. 

22.  The  defendant  ought  also  to  have  been  allowed  to  give  evidence  that  the 

judgments  had  not  been  obtained  in  conformity  with  the  law,  which 
required  certain  preliminary  steps  to  be  taken.    lb. 

23.  The  rules  of  the  common  law  require  that  the  verdict  must  find  the  mat- 

ter in  issue  between  the  parties,  and  the  judgment  must  follow  the  ver- 
dict.   If  not,  the  judgment  must  be  reversed.    Bennett  v.  Buttertoorthf 
669. 
JURISDICTION. 

1.  Where  a  vessel  was  libelled  in  the  District  Court  and  sold  by  agreement 

of  parties,  and  the  proceeds  of  sale  amounted  only  to  $850,  which  was 
paid  into  the  registry,  this  is  insufficient  to  bring  the  case  within  the 
jurisdiction  of  this  court,  although  an  agreement  by  counsel  was  filed, 
admitting  the  value  of  the  vessel  to  be  more  than  two  thousand  dol- 
lars.    Gruner  v.  United  States,  168. 

2.  This  agreement  would  be  evidence  of  the  value,  if  nothing  to  the  con- 

trary appeared  in  the  record.  But  the  decision  of  the  court  would 
only  determine  the  right  to  the  proceeds  of  sale,  viz.,  $850,  and  the 
case  must  therefore  be  dismissed,  for  want  of  jurisdiction.  lb. 
8.  By  the  laws  of  Mississippi,  where  a  joint  action  is  brought  upon  a  bond 
or  note,  the  case  must  be  finally  disposed  of  in  the  court  below  with 
respect  to  all  the  parties  upon  the  record,  before  it  is  carried  up  to  the 
appellate  court;  otherwise  it  is  error.     United  States  v.  Girault,  22. 

4.  Where  tliis  error  occurs,  the  practice  of  this  court  is  to  dismiss  the  case 

for  want  of  jurisdiction,  and  remand  it  to  the  court  below  to  be  pro- 
ceeded in  and  finally  disposed  of.    76. 

5.  Where  the  marshal  of  the  United  States  had  levied  an  execution  upon 

certain  property  under  a  judgment  in  the  Circuit  Court,  which  was 
taken  out  of  his  custody  by  a  writ  of  replevin  issued  by  a  State  court, 
and  the  Supreme  Court  of  the  State  decided  adversely  to  the  claim  of 
the  marshal,  it  is  within  the  jurisdiction  of  this  court  to  review  that 
decision.     Clements  v.  Berry,  398. 

6.  Where  a  judgment  was  rendered  by  the  Supreme  Court  for  Iowa  Terri- 

tory, and  the  record  certified  to  this  court  by  the  Supreme  Court  of 
the  State  of  Iowa,  after  her  admission  into  the  Union,  and  the  subject- 
matter  is  within  the  jurisdiction  of  this  court,  it  will  take  jurisdiction 
over  the  case.      Webster  v.  Reid^  437. 

7.  Where  the  Admiralty  Court  decreed  that  a  vessel  should  pay  salvage  to 

the  amount  of  one  fifth  of  her  valuei  and  that  value  was  shown  to  be 
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92,600,  an  appeal  to  this  court  would  not  lie,  for  want  of  jnriadictioa. 
Spear  v.  Place,  622. 

8.  It  is  the  amount  of  salvage,  and  not  of  the  yessei,  which  testa  the  juris- 

diction ;  the  salvage  only  being  in  controversj.    lb. 

9.  The  master  could  not  properly  represent  (without  special  authoritj)  the 

consignees  of  the  cargo  who  had  received  their  respective  consign- 
ments before  the  filing  of  the  lihel.  They  lived  in  the  place  where  the 
court  was  held,  and  ought  to  have  represented  their  own  interests.    lb. 

10.  The  master,  therefore,  cannot  appear  for  them  all  conjointly,  and  in  this 

case  the  amount  of  salvage  to  be  paid  by  the  largest  consignee  would 
be  only  11,136.80.    lb. 

11.  Neither  the  salvage  upon  the  vessel  or  cargo,  therefore,  is  sufficient  in 

amount  to  bring  the  case  within  the  jurisdiction  of  this  court.    lb. 

12.  In  1880  a  treaty  was  made  between  the  United  States  and  Mexico,  pro- 

viding for  the  "  adjustment  of  claims  of  citizens  of  the  United  States 
on  the  Mexican  Republic."     Gill  v.  Oliver's  Executors,  528. 

13.  Under  this  treaty  a  sum  of  money  was  awarded  to  be  paid  to  the  mem- 

bers of  the  Baltimore  Mexican  Company,  who  had  subscribed  money 
to  fit  out  an  expedition  against  Mexico  under  General  Minm,  in  1816. 
lb. 

14.  The  proceeds  of  one  of  the  shares  of  this  company  were  claimed  by  two 

parties,  one  as  being  the  permanent  trustee  of  the  insolvent  owner  of 
the  share,  and  the  other  as  being  the  assignee  of  the  provisional  trus- 
tee, and  afterwards  the  assignee  of  the  insolvent  himself.    lb, 

15.  Tlie  judgment  of   the  Court  of  Appeals  of  Maryland,  that  the  latter 

claimant  is  entitled  to  the  money,  is  not  reviewable  by  tiiis  court  under 
the  twenty-fifth  section  of  the  Judiciary  Act.    lb. 

16.  The  deeds  of  conveyance  filed  as  exhibits  show  the  property  to  have 

been  sold  for  two  thousand  dollars,  and  that  it  was  afterwards  con- 
verted into  a  sugar  estate.    This  is  sufficient  to  maintain  the  jurisdic- 
tion of  this  court.     United  States  v.  Hughes,  552. 
JURY. 

1.  How  far  the  jury  are  to  judge  of  the  responsibility  of  the  collector  of 
the  customs  for  treasury-notes  purloined,  &c.,  see  United  States  v.  Mor- 

Son,  154. 
e  question  whether  or  not  the  grant  to  the  Baron  de  Bastrop  was  a  per- 
fect and  complete  grant,  was  one  for  the  court,  and  not  for  the  jury. 
United  States  v.  Turner,  663. 
LANDS,  PUBLIC. 

1.  In  adjudicating  upon  an  imperfect  title  under  a  Spanish  concession,  thii 

court  again  adopts  the  rule  laid  down  in  10  Pet.,  330,  331 ;  viz.  Can  a 
court  of  equity,  according  to  its  rules  and  the  laws  of  Spain,  consider 
the  conscience  of  the  king  so  affected  by  the  acts  of  his  lawful  authori- 
ties in  the  province,  that  he  became  a  trustee  for  the  claimant,  and  held 
the  land  claimed  by  an  equity  upon  it,  amounting  to  a  severance  of  bo 
much  from  the  public  domain,  before  and  at  the  time  the  country  was 
ceded  to  the  United  States  1     United  States  v.  Boisdor^  et  al.,  63. 

2.  This  rule,  applied  to  the  following  case,  brings  out  the  results  stated  be- 

low, lb. 
8.  In  1783,  in  consequence  of  a  memorial  from  Boisdor^,  Miro,  the  acting 
Governor  of  Louisiana,  issued  the  following  order  to  Trudeau,  the  Sur- 
veyor-General, viz. :  "  Don  Carlos  Lavean  Trudeau  will  establish  Louis 
Boisdor^  upon  the  extent  of  ground  which  he  solicits  in  the  preceding 
memorial,  situated  in  the  section  of  country  conamonly  called  Achou- 
coupoulous,  commencing  in  front  from  the  plantation  belonging  to  Philip 
Saucier,  a  resident  of  said  country,  down  to  the  bayou  called  Mosquito 
Village  Bayou,  with  the  depth  down  to  Pearl  River ;  the  same  being 
vacant,  and  no  prejudice  being  caused  to  the  neighbors  living  as  well  in 
front  as  upon  the  dpnth ;  which  measures  he  will  reduce  to  writing,  sign- 
ing with  the  aforosnid  parties,  and  will  remit  the  same  to  me,  in  order 
that  I  may  furnish  the  party  interested  with  a  corresponding  title  in  ditf 


INDEX.  721 

LANDS,  PUBLIC—!  Con/in«rc/.) 

4.  Boisdore,  in  his  memoriiil,  had  stated  that  he  wished  to  form  an  establish- 
ment for  the  whole  of  his  numerous  family,  on  which  he  might  employ 
all  his  negroes,  and  support  a  large  stock  of  cattle  which  would  be  use- 
ful to  the  neighboring  city.    lb. 

6.  The  grantee  took  a  trifling  possession  of  the  land,  by  placing  a  single 
slave  there,  and  Trudeau  never  made,  nor  attempted  to  make,  a  survey. 
In  1808  the  Spanish  Governor  of  Florida  gave  directions  to  the  Sur- 
veyor-General of  Florida,  who  drew  a  figurative  plan  of  a  survey,  but 
the  Governor  of  Florida  at  that  time  had  no  jurisdiction  over  the 
land.    R, 

6.  If  Trudeau  had  made  a  survey  and  returned  a  certificate,  it  would  have 

been  binding,  although  it  might  not  have  conformed  strictly  to  the 
lines  of  the  original  grant.  But  the  description  of  the  tract  is  so  vague 
and  uncertain,  that  it  cannot  now  be  surveyed  by  an  order  of  the  court. 
The  mode  directed  by  the  District  Court  would  include  four  hundred 
thousand  acres ;  and  it  is  unreasonable  to  suppose  that  the  conscience  of 
the  king  of  Spain  would  have  been  bound  to  confirm  such  a  grant,  when 
the  grantee  neglected  to  fulfil  the  obligations  which  were  incumbent 
upon  him.    lb. 

7.  Besides,  there  being  no  given  point  from  which  to  commence  the  survey, 

or  to  establish  the  second  comer,  if  the  court  were  to  order  the  mode  in 
which  the  survey  was  to  be  made,  it  would  not  be  a  judicial  decree,  but 
an  exercise  of  political  jurisdiction,    lb. 

8.  In  1810  the  register  and  receiver  of  a  land-ofiice,  acting  under  the  au- 

thority of  a  law,  reported  as  follows :  "  We  are  of  opinion  that  all  the 
claims  included  under  the  second  species  of  the  first  class  are  already 
confirmed  by  the  act  of  Congress  of  the  12th  of  April,  1814."  Blanc  v. 
Lafayette,  104. 

9.  In  1820  Congress  passed  an  act  (3  Stat,  at  L.,  573)  confirming  all  those 

claims  which  were  recommended  in  the  report  for  confirmation.    Tb. 

10.  But  where  the  commissioners  erred  in  placing  a  claim  in  the  second  spe- 

cies of  the  first  class,  and  erred  in  supposing  that  such  a  claim  was  al- 
ready confirmed  by  the  act  of  1814,  these  errors  prevent  the  act  of  1820 
from  confirming  the  claim.    It  is  consequently  invalid.     7b. 

11.  Where  the  petition  for  a  Spanish  concession  was  for  a  tract  of  land  with- 

out any  definite  boundaries,  and  the  petition  was  referred  to  the  solicitor- 
general,  with  instructions  to  put  the  petitioner  in  possession,  if  in  so 
doing  no  prejudice  would  result  to  third  persons,  this  condition  required 
some  subsequent  action  of  the  government  in  order  to  make  the  grant 
absolute.     Lecompte  v.  United  States,  115. 

12.  A  part  of  the  duty  of  the  solicitor-general  was  to  supervise  the  severance 

of  the  object  to  be  granted  from  the  royal  domain,  and  apportion  the 
extent  of  the  grant  to  the  means  which  the  petitioner  possessed  towards 
carrying  out  the  objects  of  the  government.     lb. 

18.  The  preceding  decisions  of  this  court  have  established  the  doctrine,  that, 
in  order  to  constitute  a  valid  grant,  there  must  be  a  severance  of  the 
property  claimed  from  the  public  domain,  either  by  actual  survey  or  by 
some  ascertained  limits  or  mode  of  separation  recognized  by  a  compe- 
tent authority.    76. 

14.  In  the  present  case,  the  proof  of  occupation,  settlement,  or  cultivation  is 
insufilcient.    76. 

16.  The  United  States  have  a  right  to  bring  an  action  of  trespass  quare  ciausum 
fregit  against  a  person  for  cutting  and  carrying  away  trees  from  the  pub- 
lic lands.     Cotton  v.  United  States,  229. 

16.  Where  a  person  entered  land  according  to  law,  but  omitted  to  obtain  a 

patent  for  it,  and  another  person  afterwards  obtained  a  patent  from  the 
United  States  by  proceeding  as  if  it  were  vacant  land,  knowing  at  the 
same  time  that  it  was  not  vacant,  the  patent  thus  obtained  will  be  set 
aside.     United  States  v.  Hughes  et  al.,  562. 

17.  Nor  is  it  a  sufficient  objection  to  a  decree,  that  the  process  was  by  an  infor- 

mation in  the  nature  of  a  bill  in  chancery,  filed  by  the  attorney  for  the 
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'22  INDEX. 


LA5D6,  PTBLIC—  C-a^'  ^wyi  ■ 

Uniuii  S;a£€4.  A  ^r:^p^  btll  iBcqntr  wo«M  kaw  beca  becier,  bA  thii 
pfTTjcew  bir.njE  lo  m  f^b^moe,  iIk  tamt  viH  doc  be  <h*iBi^—;d  for  wait 
of  form.     /-- 

Is.  An  inLT . :  ^a  ovner  of  land  wocld.  m  ntcb  a  caie,  be  esniitrd  to  the  Te> 
lief  of  bav  ^2  >be  patent  fet  aside ;  acd  the  Unhcd  Sta&t^  at  a  land- 
hoI>rr.  Tr,c*i  be  en  titled  to  the  laiee-     /*. 

19.  The  dif*d4  of  c«>creTaDce  fi^<rd  a«  eihibiti  »hov  tbe  pn*pertT  to  have  been 
toid  for  two  i£K/U«aii*i  d<j.aAr».  an-j  iLat  it  vas  af iefwanu  coarevted  iaio 
a  io^ar  e$ta;e.  This  ia  t c^^ieni  to  maintain  tbe  jnrisdiciioo  of  this 
court,     lb. 

90.  Tbe  twelfth  fectioo  of  the  refulatioiis  of  O'ReillT  in  1770  reqnired,  tbat 
there  •hoaid  be  an  order  of  surTej.  a  i»oce«6  verbal  br  tbe  svrrevor  of 
tbe  proTiDce,  three  copies  of  the  plat  n&a«ie  oat  br  him,  one  of  which 
shoa^d  be  deposited  in  the  office  of  the  scrireDer  of  the  g«>remiuenuaDd 
Cabiido.  atecond  deiirered  to  the  tro senior,  and  the  third  to  the  pn>> 
prietor.  to  be  annexed  to  the  titles  of  the  grant.  L'm-ud  ^atex  x-.  Poia's 
Htirs,  670. 

21.  Where  a  grant  was  alleged  to  bare  been  issned  bj  the  Spanish  poTcraor 

of  I»iiisiana  in  1791.  and  the  on  It  evidence  of  it  was  a  copr  taken  fron 
a  notary's  book,  tbe  title  was  invalid.    lb. 

22.  At  the  date  of  the  grant,  viz.  1st  Aagnst,  1781.  the  Spanish  governor  of 

I»iiisiana  was  only  the  militarr  commanilant  of  that  part  of  West 
Florida  in  which  the  lands  granted  were  situated.  He  held  the  conotiy 
bj  right  of  conqaest.  The  Spanish  laws  had  not  been  introdnoed  into 
the  country,  and  it  was  not  ceded  to  Spain  by  Great  Britain  until  17b^ 
The  governor  had  therefore  no  authority  to  grant  land  in  1781.     Ih. 

23.  Under  the  acUof  Congress  of  1824  and  1844.  the  District  Conrt  bad  no 

power  to  act  upon  evidence  of  mere  naked  possession,  unaccompanied 
by  written  evidence,  conferring,  or  professing  to  confer,  a  title  of  some 
description,     lb. 

24.  Under  the  various  acts  of  Congress  relating  to  land  titles  in  that  tract  of 

cotmtry  between  the  Iberville,  the  Perdido,and  the  thirty-first  degree  of 
north  latitude,  a  complete  title,  unrecorded,  is  not  barfed  against  the 
United  States,  although  it  is  barred  against  any  private  claim  derived 
from  the  United  States,     lb. 

25.  The  decision  of  this  court  in  the  United  States  t.  Retfnes  (9  How.,  127), 

again  affirmed,  to  wit,  that  under  the  acts  of  Congress  of  May  26, 1824 
(4  Stat,  at  L.,  52),  and  June  17,  1844  (5  Stat,  at  L.,  676),  the  courts  of 
the  United  States  have  no  power  to  decide  upon  complete  or  perfect 
titles  to  land.     United  States  v.  Philadelphia  and  New  Orieatu,  609. 

26.  The  contract  made  between  the  Baron  de  Bastrop  and  the  Spanish  gov- 

ernment did  not  vest  a  perfect  title  in  Bastrop,  and  therefore  this  court 
can  exercise  jurisdiction  over  the  claim,    lb. 

27.  The  grant  of  twelve  leagues  square,  given  to  Bastrop  by  the  Spanish 

governor,  only  pointed  out  the  place  where  the  families  were  to  settle 
which  Bastrop  was  to  bring  in.  The  land  was  destined  and  appropriated 
to  this  purpose.  There  were  to  be  ^ve  hundred  families,  who  were  to 
grow  wheat,  and  Bastrop's  interest  was  intended  to  be  in  the  monopoly 
of  manufacturing  flour  and  exporting  it  to  Havana  and  other  places 
under  the  jurisdiction  of  the  Spanish  crown.  With  this  view,  be  ob- 
tained separate  grants  for  the  bayous  or  mill-seats,  and  was  bound  to 
erect  at  least  one  mill  within  two  years  from  the  date  of  the  grant.   /&• 

28.  The  families  which  were  introduced  took  their  titles  from  the  Spanish 

government,  and  not  from  Bastrop,    lb. 

29.  This  case  stands  upon  the  same  ground  as  the  case  of  the  United  States  ▼• 

King  et  al.,  7  How.,  ^33.  lb. 
80.  The  decision  of  this  court  in  the  case  of  the  United  States  y.  King  and 
Coxe  (3  How.,  773,  and  7  How.,  833)  again  affirmed,  yiz.  that  the  con- 
tract between  the  Baron  de  Carondelet  and  the  Marquis  de  Maison- 
Rouge  conveyed  no  interest  in  the  land  to  Maison-Rouge,  but  was 
merely  intended  to  mark  out  by  certain  and  definite  boundaries  the 
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limits  of  the  establishment  which  he  was  authorized  to  form.     United 
States  V.  Ttamer,  663. 
31.  Tlie  contract  must  be  judged  of  according  to  the  laws  of  Spain ;  but  un- 
der  those  laws,  whenever  there  was  an  intention  to  grant  priTate  prop- 
'  6rty,  words  were  always  used  which  severed  the  property  from  the  pub- 

lic domain.    lb. 
I  32.  The  absence  in  this  case  of  the  royal  order  of  1796,  and  of  all  testimony 

r  respecting  the  genuineness  of  the  certificate  of  survey  by  Trudeau, 

makes  no  difference  in  the  decision  of  the  court.    The  construction  of 
the  grant  was  the  main  point  of  that  case,  and  is  also  of  this.    76. 
f  33.  Whether  or  not  the  instrument  was  a  perfect  and  complete  grant  by  the 

laws  of  Spain,  was  a  question  for  the  court,  and  not  for  the  jury.    lb, 
34.  The  case  of  the  United  States  v.  King  and  Coxe  explaiued.    lb. 
LEX  LOCI. 

See  Conflict  op  Laws.    Constitutional  Law. 
LIMITATION  OF  ACTIONS,  AND  STATUTE  OF. 

1.  Where  the  Circuit  Court  instructed  the  jury,  that  they  might  consider 
r  the  acts  of  one  of  the  daughters  and  her  husband,  in  acquiescing  in 

a  partition  and  in  receiving  a  small  tract  of  land,  as  a  recognition  of 

the  true  construction  of  a  will  to  be,  that  the  daughters  were  not  en- 

I  titled  to  an  equal  share,  the  acts  of  partition  being  accompanied  by 

long  adverse  possession,  say  thirty  or  forty  years,  this  instruction  was 
erroneous.  The  daughter  was  a  minor  when  she  married,  and  continued 
covert  until  within  a  short  time  before  she  brought  the  suit.  No  pre* 
sumption,  arising  from  her  acts,  could  therefore  be  made  against  her. 
Weatherhead^s  Lessee  v.  Baskervillef  330. 

2.  And  a  recognition  by  her,  when  freed  from  coverture,  of  a  sale  which  she 

had  made  in  conjunction  with  her  husband,  amounted  to  no  more  than 
a  ratification  of  that  particular  sale.    lb. 

3.  According  to  the  statute  of  limitations  passed  by  the  State  of  Illinois,  a 

defendant  in  ejectment  who  had  been  in  possession  of  the  land  by  act- 
ual residence  thereon,  having  a  connected  title  in  law  or  equity  deduci- 
ble  of  record  from  the  State  or  the  United  States,  or  from  any  public 
ofiicer  or  other  person  authorized  by  the  laws  of  the  State  to  sell  such 
land  for  the  non-payment  of  taxes,  &c.,  might  defend  himself  by  plead- 
ing that  he  had  been  in  possession  as  aforesaid  for  seven  years.  Moore 
V.  Browny  414. 

4.  But  where  a  defendant  offered  a  deed  in  evidence,  purporting  to  be  a 

deed  from  an  ofiicer  authorized  to  sell  for  taxes,  and  the  deed  upon  its 
face  showed  that  the  ofiicer  had  not  complied  with  the  requisitions  of 
the  statute,  this  was  a  void  deed,  made  in  yiolation  of  law,  and  did  not 
bring  the  defendant  within  the  benefit  of  the  statute  of  limitations.    lb. 

5.  He  must  have  a  connected  title  from  some  one  authorized  to  sell,  and  in 

this  case  the  ofiicer  was  not  so  authorized.  The  deed  was  not,  therefore, 
admissible  in  evidence.    lb. 

6.  An  agreement  by  a  debtor  to  apply  a  certain  portion  of  his  crops  towards 

the  extinguishment  of  the  debt  in  consideration  of  further  indulgence, 
will  take  a  case  out  of  the  statute  of  limitations,  and  may  be  set  up  in 
avoidance  of  the  plea  by  way  of  estoppel  upon  the  debtor.  Bandon  v. 
ro6v,493.  i-i-       i- 

7.  The  dfefendant  is  not  at  liberty  to  complain  that  the  construction  of  this 

instrument  was  left  to  the  jury,  because  it  was  so  done  at  his  own  re- 
quest, and  because,  if  the  court  had  construed  it,  the  construction  must 
have  been  unfavorable  to  the  defendant.  lb. 
MANDAMUS. 
1.  Where  the  United  States  were  the  plaintiffs,  and  a  verdict  was  rendered, 
according  to  the  practice  in  Pennsylvania,  that  they  were  indebted  to 
the  defendant,  and  an  application  was  made  for  a  mandamus  to  compel 
the  Secretary  of  the  Treasury  to  credit  the  defendant  upon  the  books 
of  the  Treasury  with  the  amount  of  tlie  verdict  and  to  pay  the  same, 
the  mandamus  was  properly  refused  by  the  Circuit  Court.  Beeside  v. 
WcUUr,  272. 
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MORTGAGE. 

1.  Althooii^  the  dmy  when  a  mortgmge  was  executed  was  not  stated,  yet 

where  it  bore  a  date  in  its  commencement,  and  its  acknowledgment  sad 
date  of  record  were  both  giTen,  and  both  of  them  preceded  a  sheriffs 
sale  of  the  mortgaged  property,  it  was  certain  that  the  mortgage  wss 
executed  before  the  sale  under  execution.    Fatcier  y.  Merrill,  ^5. 

2.  Although,  when  the  mortgage  was  recorded,  the  laws  of  the  State  did 

not  make  the  mere  recording  conrey  the  title  when  the  personal  prop- 
erty thu»  mortgaged  remained  in  the  possession  of  the  mortgagor,  yet 
they  sanctioned  the  mortgage  unless  it  was  made  without  good  consid- 
eration, and  opposed  by  a  bomd  fide  subsequent  purchaser,  who  had  no 
notice  of  its  existence.  i&. 
8.  But  the  fact  of  recording  the  mortgage  tended  to  give  notice  of  its  exist- 
ence, and  in  the  present  case  the  eTidcnce  shows  that  the  purchasers  st 
the  sheriffs  sale  had  notice  of  the  mortgage,    lb. 

4.  Such  purchasers  must  allege  that  their  want  of  notice  continued  up  to 

the  time  of  making  actual  payment ;  a  want  of  notice  merely  extend- 
ing to  the  time  of  making  the  purchase  is  not  enough.  Payment  might 
haTe  been  refused,  and  then  they  would  not  hare  been  injured.    Ih. 

5.  Moreorer,  between  the  time  when  the  mortgage  was  in  fact  recorded  snd 

the  time  of  the  sheriff's  sale,  the  State  paMed  a  law  making  such  re- 
corded mortgages  valid.    Ih. 

6.  The  Increase  or  offspring  of  slaves  belong  to  the  owner  of  the  mother. 

Ih. 

7.  The  decree  of  the  Circuit  Court  being  that  the  purchasers  at  the  sheriff's 

sale  should  either  surrender  the  property  to  the  prior  mortgagee,  or  psy 
the  value  thereof,  such  value  was  properly  computed  as  it  was  at  the 
time  of  rendering  the  decree.    Ih. 

8.  The  hire  of  the  slaves  was  property  charged  as  commencing  when  the 

prior  mortgagee  filed  his  bill  for  a  foreclosure.    lb. 
NEUTRALS,  RIGHTS  OF. 

1.  A  neutral  leaving  a  belligerent  country,  in  which  he  was  domiciled  st 

the  commencement  of  the  war,  is  entitled  to  the  rights  of  a  neutral  in 
his  person  and  property,  as  soon  as  he  sails  from  the  hostile  port. 
United  States  v.  Ghiiliem,  47. 

2.  The  property  he  takes  with  him  is  not  liable  to  condemnation  for  a 

breach  of  blockade  by  the  vessel  in  which  he  embarks,  when  entering  or 
departing  from  the  port,  unless  he  knew  of  the  intention  of  the  vessel 
to  break  it  in  going  out.    Ih. 
OFFICIAL  BONDS. 

1.  Where  an  action  was  brought  by  the  United  States  upon  the  offlcisl 

bond  of  a  receiver  of  public  money,  a  plea  that  the  United  States  hsd 
accepted  another  bond  from  the  receiver  was  bad.  The  new  bond  could 
be  no  satisfaction  for  the  damages  that  had  accrued  for  the  breach  of 
the  condition  of  the  old  one.     United  States  v.  Girault,  22. 

2.  Pleas,  also,  were  bad,  alleging  that  the  receiver  had  mside  returns  to  the 

Treasury  Department,  admitting  that  he  had  received  money  which 
the  pleas  asserted  that  he  never  had  received.  They  were  bad,  because 
they  addressed  themselves  entirely  to  the  evidence,  which  it  wss  sup- 
posed, the  United  States  would  bring  forward  upon  the  trial.  lb. 
8.  Besides,  these  pleas  were  bad,  because  the  sureties  in  the  bond  were 
bound  to  protect  the  United  States  from  the  commission  of  the  very 
fraud  which  they  attempted  to  set  up  as  a  defence.  Ih. 
PATENT  RIGHTS. 

1.  A  patent  granted  for  a  "  new  and  useful  improvement  in  making  door 

and  other  knobs,  of  all  kinds  of  ciny  used  in  pottery,  and  of  porcelain," 
by  having  the  "  cavity  in  which  the  screw  or  shank  is  inserted  by  which 
they  are  fastened  largest  at  the  bottom  of  its  depth,  in  form  of  a  dove- 
tail, and  a  screw  formed  therein  by  pouring  in  metal  in  a  fused  state," 
was  invalid.     Untchkiss  v.  Greenwood,  248. 

2.  The  invention  claimed  in  the  schedule  was  manufacturing  knobs  as  above 

described,  of  potter's  clay,  or  any  kind  of  clay  used  in  pottery,  and 
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shaped  and  fiuiinhed  by  moulding,  toniiiig,  burning,  and  glazing ;  and 
also  of  porcelain.     lb. 

8  The  knob  was  not  new,  nor  the  metallic  shank  and  spindle,  nor  the  dove- 
tail form  of  the  cavity  in  the  knob,  nor  the  means  by  which  the  me- 
tallic shank  was  securely  fastened  therein.  Knobs  had  also  been  used 
made  of  clay.    lb. 

4.  The  only  thing  new  was  the  substitution  of  a  knob  made  out  of  clay  in 
that  peculiar  form  for  a  knob  of  metal  or  wood.  This  might  have  been 
a  better  or  cheaper  article,  but  it  is  not  the  subject  of  a  patent.    76. 

6.  The  test  was,  that,  if  no  mote  ingenuity  and  skill  was  necessary  to  con- 
struct the  new  knob  than  was  possessed  by  an  ordinary  mechanic  ac- 
quainted with  the  business,  the  patent  was  void;  and  this  was  a  proper 
question  for  the  jury.    lb. 

6.  The  decision  of  this  court  in  the  case  of  I/o^ff  et  al.  v.  Emerson,  6  Howard, 

437,  reviewed  and  affirmed.     Hogg  et  al.  v.  Emerson^  687. 

7.  The'  specification  of  Emerson's  patent  "  for  certain  improvements  in  the 

steam-engine  and  in  the  mode  of  propelling  therewith  either  vessels  on 
the  water  or  carriages  on  the  land,"  constituted  a  part  of  the  patent, 
and  must  be  construed  with  it.  Anterior  to  1836,  the  law  did  not  im- 
peratively require  that  the  specification  be  made  a  part  of  the  patent, 
but  the  inventor  had  a  right  to  advise  the  Commissioner  of  Patents  to 
make  the  specification  a  part  of  the  patent,  and  it  was  peculiarly 
proper  that  he  should  comply  with  the  request.    Jb. 

8.  This  court  again  decides,  that  the  patent  is  sufliciently  clear  and  certain, 

and  does  not  cover  more  ground  than  one  patent  may  cover.  Only  one 
is  necessary  for  two  kindred  and  auxiliary  inventions.     lb. 

9.  The  drawings  which  accompany  the  specification  may  be  referred  to  for 

illustration.  Within  what  time  drawings  ought  to  have  been  replaced, 
after  the  destruction  of  the  Patent-Office  by  fire,  so  as  to  avoid  the 
imputation  of  negligence  or  of  a  design  to  mislead  the  public,  was  a 
question  which  was  properly  left  to  the  jury.  lb. 
10.  The  principles  stated,  within  whose  operation  a  jury  can  properly  act  in 
assessing  damages  against  the  maker  of  a  patented  machine,  fb. 
PLEAS  AND  PLEADINGS. 

1.  Where  an  action  was  brought  by  the  United  States  upon  the  official  bond 

of  a  receiver  of  public  money,  a  plea  that  the  United  States  had  ac- 
cepted another  bond  from  the  receiver  was  bad.  The  new  bond  could 
be  no  satisfaction  for  the  damages  that  had  accrued  for  the  breach  of 
the  condition  of  the  old  one.     United  States  v.  Girault,  22. 

2.  Pleas,  also,  were  bad,  alleging  that  the  receiver  had  made  returns  to  the 

Treasury  Department,  admitting  that  he  had  received  money  which  the 
pleas  asserted  that  he  never  had  received.  They  were  bad,  because 
they  addressed  themselves  entirely  to  the  evidence,  which,  it  was  sup- 
posed, the  United  States  would  bring  forward  upon  the  trial.    76. 

3.  Besides,  these  pleas  were  bad,  because  the  sureties  in  the  bond  were 

boond  to  protect  the  United  States  from  the  commission  of  the  very 
fraud  which  they  attempted  to  set  up  as  a  defence.    lb. 

4.  The  case  of  the  united  States  v.  Bot/d,  5  Howard,  29,  examined.    lb. 

6.  Another  plea  taking  issue  upon  the  breach  should  not  have  been  demurred 
to.  The  demurrer  being  general  as  to  all  the  pleas,  and  bad  as  to  this 
one,  judgment  was  properly  given  against  the  plaintiffs  in  the  court 
below.    lb, 

6.  By  the  laws  of  Mississippi,  where  a  joint  action  is  brought  upon  a  bond 

or  note,  the  case  must  be  finally  disposed  of  in  the  court  below,  with 
respect  to  all  the  parties  upon  the  record,  before  it  is  carried  up  to  the 
appellate  court,  otherwise  it  is  error.    75. 

7.  Where  this  error  occurs,  the  practice  of  this  court  is  to  dismiss  the  case 

for  want  of  jurisdiction,  and  remand  it  to  the  court  below  to  be  pro- 
ceeded in  and  finally  disposed  of.    lb. 

8.  Where  a  creditor  brought  an  action  against  an  executrix  in  the  Circuit 

Court  of  the  United  States  for  Louisiana,  and  the  petition  only  averred 
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that  the  petitioner  was  shown  to  be  a  creditor  hy  the  accounts  in  tte 
State  court  which  had  jorisdiction  orer  the  estates  of  deceased  persons, 
and  then  proceeded  to  charge  the  execotrix  with  a  dcTastaTit,  and  ex- 
ceptions were  taken  to  the  petition  as  Insufficient,  these  exceptions  must 
be  sustained.  McGill  y.  Armour,  142. 
9.  The  petition  should  have  gone  on  to  allege  further  proceedings  in  the 
State  court  analogous  to  a  judgment  at  common  law,  as  a  fonndatioo 
of  a  claim  for  a  judgment  against  the  executrix  de  bonis  propriis,  sug- 
gesting a  devastavit.    Ih. 

10.  The  laws  of  Louisiana  provide  for  compelling  the  executrix  to  file  a 

tableau  of  distribution,  which  is  a  necessary  and  preliminary  step 
towards  holding  the  executrix  personally  responsible.  The  petitioo, 
not  having  averred  this,  was  defective,  and  the  exceptions  must  be  sus- 
tained,   lb. 

11.  Under  what  circumstances  an  assignee  of  a  judgment,  defending  him- 

self in  chancery,  need  not  notice  an  allegation  in  the  bill  that  a  release 
of  the  judgment  was  improperly  entered  upon  the  record.  Siocliom  v. 
Ford,  232. 

12.  The  bankruptcy  of  the  plaintiff  prior  to  the  time  when  he  took  the 

notes  payable  to  himself  was  no  legal  defence  to  the  action.  He  was 
one  of  the  persons  authorized  to  settle  up  the  insolvent  estate,  and 
whether  or  not  he  accounted  to  his  creditors  for  the  proceeds  was  no 
question  between  him  and  the  maker  of  the  notes.  Randon  v.  Toby, 
493. 

13.  The  plea  that  the  notes  were  given  for  African  negroes  imported  into 

Texas  after  1833  was  no  legal  defence.  The  creditor  had  no  connection 
with  the  person  who  introduced  the  negroes  contrary  to  law.  If  the 
negroes  had  been  declared  to  be  free,  the  consideration  of  the  notes 
would  have  failed ;  but  the  debtor  still  held  them  as  slaves,  and  there- 
fore received  the  full  consideration  for  his  notes.  lb. 
PRACTICE. 

1.  By  the  laws  of  Mississippi,  where  a  joint  action  is  brought  upon  a  bond 

or  note,  the  case  must  be  finally  disposed  of  in  the  court  below,  with 
respect  to  all  the  parties  upon  the  record,  before  it  is  carried  up  to  the 
appellate  court,  otherwise  it  is  error.     United  States  v.  Girault,  22. 

2.  Where  this  error  occurs,  the  practice  of  this  court  is  to  dismiss  the  case 

for  want  of  jurisdiction,  and  remand  it  to  the  court  below  to  be  pro- 
ceeded in  and  finally  disposed  of.    lb. 

3.  Although  a  bill  of  exceptions  is  imperfectly  drawn,  yet  if  this  court  can 

ascertain  the  substance  of  the  facts,  and  the  questions  on  which  the 
judge  instructed  the  jury  are  apparent,  it  will  proceed  to  decide  the 
case.     United  States  v.  Morgan,  164. 

4.  Where  a  case  is  brought  up  by  an  appeal  from  a  judgment  on  the  com- 

mon law  side  of  the  Circuit  Court,  instead  of  by  a  writ  of  error,  it  must 
be  dismissed.  Bevins  v.  Ramsey,  186. 
6.  Where  a  judgment  was  rendered  on  the  26th  of  October,  1843,  and 
a  writ  of  error  allowed  on  the  19th  of  October,  1848,  but  not  issued 
and  filed  until  the  4th  of  Novembes  following,  more  than  five  years 
had  elapsed  after  rendering  the  judgment,  and  the  writ  of  error  may 
be  dismissed  on  motion.     Brooks  v.  Norris,  204. 

6.  It  is  the  filing  of  the  writ  which  removes  the  record  from  the  inferior  to 

the  appellate  court ;  and  the  day  on  which  the  writ  may  have  been 
issued  by  the  clerk,  or  the  day  on  which  it  is  tested,  are  not  material  in 
deciding  the  question.    lb. 

7.  By  the  English  practice,  this  error  must  be  taken  advantage  of  by  plea ; 

but  according  to  the  practice  of  this  court,  a  party  may  avail  himselfi 
by  motion,  of  any  defect  which  appears  upon  the  record  itself,    lb, 

8.  According  to  the  practice  in  Pennsylvania,  where  a  defendant  pleads 

8et-o£F,  the  jury  are  allowed  to  find  in  their  verdict  the  amount  that  the 
plaintiff  is  indebted  to  the  defendant,  and  according  to  their  mode  of 
keeping  records  this  result  is  entered  by  way  of  note ;  e.  g.  "  new  trial 
refused  and  judgment  on  the  verdict."    Reeside  v.  Walker,  272. 
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0.  Although  this  may  be  a  good  record  in  the  courts  of  FennijlTania,  it 
does  not  follow  that  it  is  so  in  the  courts  of  the  United  States.    lb. 

10.  Where  the  United  States  are  plaintiffs,  they  are  not  bound  hy  toch  a 

▼erdict.    lb, 

11.  A  motion  on  the  part  of  the  defendants  in  error  for  a  rule  upon  the 

plaintiff  in  error  to  file  a  copy  of  the  record,  overruled.  Boyd  ▼.  Scott, 
292. 

12.  A  bill  by  the  State  of  Florida  against  the  State  of  Greorgpa  ordered  to 

be  filed,  and  process  of  subpoena  directed  to  be  issued  against  the  State 
of  Georgia.     Florida  v.  Georgia,  293. 

13.  A  writ  of  error  abated  where  the  death  of  the  plaintiff  in  error  was 

suggested,  and  leave  granted  to  make  proper  parties  at  December  term, 
1840,  representatives  not  yet  having  been  made.  Phillips  v.  Preston, 
294. 

14.  Where  a  case  was  dismissed  by  this  court  for  want  of  a  citation,  and 

the  plaintiff  in  error  sued  out  another  writ,  and  applied  to  this  court 
for  a  supersedeas  to  stay  execution  in  the  court  below,  the  application 
cannot  be  granted.     Hogan  v.  Ross,  294. 

15.  This  court  is  not  authorized  to  grant  a  supersedeas  unless  the  writ  of 

error  has  been  sued  out  within  ten  days  after  the  rendition  of  the  judg- 
ment, and  in  conformity  with  the  provisions  of  the  twenty-third  section 
of  the  act  of  1789.    lb. 

16.  The  cases  of  Stockton  and  Moore  y.  Bishop  (2  How.,  74),  and  Hardeman 

T.  Anderson  (4  How.,  640),  explained.    76. 

17.  In  some  of  the  States  it  is  the  practice,  after  the  evidence  for  the  plain- 

tiff is  closed,  for  the  defendant  to  pray  the  court  to  instruct  the  jury 
that  there  is  no  evidence  upon  which  they  can  find  a  verdict  for  the 
plaintiff.  This  is  equivalent  to  a  demurrer  to  the  evidence,  and  such 
an  instruction  ought  to  be  given  whenever  the  evidence  is  not  legally 
sufficient  to  serve  as  a  foundation  of  a  verdict  for  the  plaintiff.  Parks 
V.  Boss,  362. 

18.  Where  the  writ,  pleadings,  and  contract  spoke  only  of  Frederic  D.  Con- 

rad, and  the  judgpnent  went  against  Daniel  Frederic  Conrad,  the  de- 
fendant, it  was  too  late  after  verdict  and  judgment  to  assign  the  varia- 
tion as  error.     Conrad  v.  Griffey,  480. 

19.  A  day  assigned  for  the  argument,  at  the  next  term,  of  a  cause  upon  the 

origpnal  docket  of  this  court.  Pennsylvania  v.  Wheeling  and  Belmont 
Bridge  Company,  628. 

20.  The  fifty-fourth  rule  of  this  court,  requiring  an  appearance  to  be  entered 

on  or  before  the  second  day  of  the  term  next  succeeding  that  at  which 
the  case  is  docketed,  does  not  include  an  adjourned  term ;  but  applies 
only  to  regular  terms.    Larman  v.  Tisdcde's  Heirs,  686. 

21.  In  Texas,  the  common  law  has  been  adopted,  but  the  forms  and  rules  of 

pleading  in  common  law  cases  have  not ;  and  although  the  forms  of 
proceedings  and  practice  in  the  State  courts  have  been  adopted  in  the 
District  Court  of  the  United  States,  yet  such  adoption  must  not  be 
understood  as  confounding  the  principles  of  law  and  equity ;  nor  as 
authorizing  legal  and  equitable  claims  to  be  blended  together  in  one 
suit.     Bennett  v.  Butterworth,  669. 

22.  The  Constitution  of  the  United  States  has  recognized  the  distinction 

between  law  and  equity,  and  it  must  be  observed  in  the  federal  courts, 
although  there  is  no  distinction  between  them  by  the  laws  of  Texas.  lb. 

23.  Where  a  petition  was  filed  claiming  certain  negroes  to  whom  the  de- 

fendant set  up  a  title  as  being  his  own  property,  and  the  jury  brought 
in  a  verdict  awarding  a  sum  of  money  to  the  plaintiff,  which  was  re- 
leased, and  then  the  court  gave  judgment  that  the  plaintiff  should 
recover  the  negroes,  these  proceedings  were  irregular,  and  the  judg- 
ment must  be  reversed.    lb. 

24.  They  cannot  be  assimilated  to  proceedings  in  chancery,  or  treated  as 

such  by  this  court  There  is  nothing  like  a  bill  or  ahswer  as  prescribed 
by  the  rules  of  this  court,  nor  any  statement  of  the  evidence  upon 
which  the  judgment  could  be  revised.    Jb. 
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K».r.  ...  !♦  ^vv.:-.  „.  ::l^  -vr^o-Ast,  vwi  Kt»c^:s«  b>  tkn-  Mode  ctf 

*v.*^j>.t  fo..  ,w  :r.at  It  »  «o  in  :r.^ c.  :^i*  *.f  tfe*  I  cii*^  Staled     /* 
f*^r.  Jif::  J  rr*^rc*r  io  **^  lm:  fost.Liiioc  for  a  jr.  *«  /j.-aa*  to  trr  tkif  wv 
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1,  IV:  iwrrea«r  w  ofT^i^Ing  of  tUrn  WU^nc  to  the  ovaer  of  tkt  aoi^fl- 

2L  Th*r  hire  of  .Iar«  wa^  prryperij  chareed  as  commoicxiHr  wIkb  the  pnor 

,^,.„    "'"'^^^^K**  fiJ*^i  hij  bill  for  a  for«rio-Tire.     /A 
TKEA8LiiV-N(/Jh.S. 

L  Where  a  coliector  rer^ired  tT«!5iiiT-note«  in  pajinenft  for  duties.  whiA 
were  cancelled  by  him,  bnt  afterward*  «oien  or  lo^  altendT^  then 
mreired  hy  him  ajrain  Id  payment  for  other  datiea,  be  is  Rnoonble  to 
the  Koi^emment  for  the  amoani  thereof.     Cn^ted  States  r.AUrnam.l'^i. 

a,  »o,  al*o,  he  w  re«iion*ible,  to  a  certain  extent,  where  treaaurr-iiotes  ww 
received  by  him  in  payment  for  duties,  cam-tlk^,  but  lost  or  pnrioined 
(Without  hia  knowledge  or  consent)  before  beinir  phu;ed  in  the  port- 
olBce  to  be  returned  to  the  Department.    IL 

8,  And  this  is  so,  whether  the  notes  be  considered  as  moaeT  or  ooIt  evi- 
dences of  debt  by  the  Trea*ury  iiepartment.     lb. 

i.  But  the  extent,  above  mentioned,  to  which  his  responsibiUty  iroes  »  to 
be  measured  by  a  jury,  who  are  to  form  their  judgment  from  the  dan- 
ger of  the  notes  getting  into  circulation  again,  the  delay  and  incon- 
▼enience  in  obUining  the  proper  vouchers  to  setUe  accounts,  the  want 
of  evidence  at  the  Department  that  the  notes  had  been  redeemed,  or 
from  any  other  direct  consequence  of  the  breach  of  the  collector's 
bond.    10. 

TBEATIK8. 

1,  In  1839  a  treaty  was  made  between  the  United  States  and  Mexico,  pro- 
viding for  the  "adjustment  of  claims  of  citizens  of  the  United  States 

o    TT^j  ^"^^'^^^Jcan  republic."     Gill  v.  Oliver's  Executors,  629. 

!??*'  this  treaty  a  sum  of  money  was  awarded  to  be  paid  to  the  mem- 
bers of  the  Baltimore  Mexican  Company,  who  had  subscribed  money  to 
m  out  an  expedition  against  Mexico  under  General  Mina,  in  1816. 

9.  ihe  proceeds  of  one  of  the  shares  of  this  company  were  claimed  by  two 
parties,  one  as  being  the  permanent  trustee  of  the  insolvent  owner  of 
the  share,  and  the  other  as  being  the  assignee  of  the  provisional  trustee 

A   T?"  1  •f^"'*'*^*  the  assignee  of  the  insolvent  himself. 

4.  The  judgment  of  the  Court  of  Appeals  of  MaryUnd,  that  the  latter  claim- 
ant Is  entitled  to  the  money,  is  not  reviewable  by  this  court  under  the 
t^«nty-flfth  section  of  the  Judiciary  Act. 
WAR, 

8«e  Nkutrals,  Kiqhts  of.    lb. 
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WILLS. 

1.  Where  a  will  contained  the  following  expresBions:  "my  estate  to  be 

equally  divided  amongst  my  children/'  and  also,  "my  lands  and  slaves 
to  be  equally  divided  amongst  my  children  " ;  and  hati  in  it  also  the 
following  clause:  "to  each  of  my  daughters  a  small  tract  of  land," — 
the  last  clause  must  be  rejected  as  void  and  inoperativi*,  and  cannot  be 
used  for  the  purpose  of  showing  such  an  ambiguity  as  would  let  in  ex- 
trinsic testimony  to  explain  the  intentions  of  the  testator.  Weatherhead's 
Leasee  v.  BaskeruilU,  330. 

2.  When  such  testimony  is  introduced,  it  must  be  of  facts  unconnected  with 

any  general  declaration  or  wishes  expressed  by  a  testator  for  the  dispo- 
sition of  his  property.  In  the  present  case,  the  testimony  offered  pur> 
ported  to  express  those  wishes,  and  was  therefore  inadmissible.    lb. 

3.  Wliere  the  Circuit  Court  instructed  the  jury  that  they  might  consider  the 

acts  of  one  of  the  daughters  and  her  husband,  in  acquiescing  in  a  parti- 
tion, and  in  receiving  "  a  small  tract  of  land,"  as  a  recognition  of  the 
true  construction  of  the  will  to  be,  that  the  daughters  were  not  entitled 
to  an  equal  share,  the  acts  of  partition  being  accompanied  by  long  ad« 
verse  possession,  say  thirty  or  forty  years,  this  instruction  was  erroneous. 
The  daughter  was  a  minor  when  she  married,  and  contmued  covert  until 
within  a  short  time  before  she  brought  the  suit.  No  presumption,  aris- 
ing  from  her  acts,  could  therefore  be  made  against  her.    lb. 

4.  And  a  recognition  by  her,  when  freed  from  coverture,  of  a  sale  which  she 

had  made  in  conjunction  with  her  husband,  amounted  to  no  more  than 
a  ratification  of  that  particular  sale.  lb. 
6.  So,  also,  an  instruction  was  erroneous,  that  the  jury  might  presume  from 
the  evidence  that  there  had  been  a  legal  partition  of  the  testator's  land 
in  respect  to  his  daughters,  by  order  of  a  court,  when  the  executor 
assigned  to  them  certain  parts  of  it.  By  the  laws  of  the  State  where  the 
lands  were,  such  a  partition  was  a  judicial  act,  and  became  a  record.  lb. 

6.  The  doctrine  of  presumption  as  to  records,  or  proving  their  existence 

aliunde,  explained.    76. 

7.  In  the  present  case,  the  proof  is  that  the  partition  was  not  made  by  the 

order  of  a  court.    lb, 

WITNESSES. 
1.  Where  a  witness  was  examined  for  the  plaintiff,  and  the  defendant  offered 
in  evidence  declarations  which  he  had  made  of  a  contradictory  charac- 
ter, and  then  the  plaintiff  offered  to  give  in  evidence  others,  afflrmatory 
of  the  first,  these  last  afflrmatory  declarations  were  not  admissible, 
being  made  at  a  time  posterior  to  that  at  which  he  made  the  contradic- 
tory declarations  given  in  evidence  by  the  defendant.  Conrad  v. 
Grijffeu,  480. 

WRITS  OF  ERROR. 

See  Appsal  ahd  Ebbob. 
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